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PEOPLE  ex  rel  BURR  v.  DANA  et  al. 

Eabt  Street,  San  Francisco,  extends  from  Folsom  to  Market  Street,  the  latt^ 
and  not  Jackson  Street  being  its  northern  terminus. 

It  is  a  cardinal  rale  of  interpretation  that  a  statute  must  be  construed  with  refer- 
ence to  the  objects  intended  to  be  accomplished  by  it. 

The  object  of  the  Act  of  1851,  commonly  called  the  "  Water  Lot  Act/'  was  to 
provide  for  the  disposition  of  the  water  lot  property,  and  not  to  interfere  with 
the  location  of  streets ;  and  the  designation  therein  of  one  of  the  boundaries 
of  that  property  as  the  "  eastern  line  of  East  Street  to  its  point  of  intersec- 
tion with  the  northern  line  of  Jackson  Street/'  was  not  intended,  nor  did  it 
operate  to  extend  East  Street  northward  to  Jackson. 

Jacobs  V.  Kruger  (19  Cal.  411)  affirmed. 

Where  an  act  of  the  Legislature,  providing  for  the  disposition  of  State  property, 
exempted  from  its  provisions  that  portion  of  the  property  "  known  as  the 
Government  Reservation,"  except  as  to  certain  leasehold  estates  therein 
which  were  confirmed:  held,  that  whether  the  reservation  had  any  legal 
existence  or  not,  was  immaterial ;  all  that  was  known  by  that  name  being 
exempted  from  the  operation  of  the  act  except  as  to  the  leases  confirmed  by  it. 

The  reservation  attempted  to  be  made  on  behalf  of  the  United  States  Govern- 
ment in  1847,  by  the  military  officers  then  exercising  authority  at  San  Fran- 
cisco, embraced  all  the  lots  lying  between  Montgomery  Street  on  the  west  and 
deep  water  on  the  east,  and  by  <'  deep  water  "  was  meant  the  place  used  as  ao 
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anchorage  for  vessels,  the  intention  being  to  fix  the  eastern  boundary  at  some 
undefined  point  in  the  bay  beyond  the  line  of  the  city  front. 
Where  the  Legislature,  at  the  time  of  the  passage  of  an  act  concerning  water  lots 
in  San  Francisco,  had  before  it  an  official  map  of  that  city  upon  which  was 
marked  a  selection  called  the  '' Grovernment  Reservation,"  to  which  map 
reference  was  made  in  the  act :  held,  that  the  map  must  be  regarded  as  a 
part  of  the  act,  and  that  the  Legislature,  in  speaking  of  the  reservation,  must 
be  presumed  to  have  intended  what  was  marked  on  the  map  as  such. 

Appeal  from  the  Twelfth  Judicial  District. 

The  complaint  avers,  that  in  the  City  of  San  Francisco  there 
is  a  street  known  as  ^'  East  Street,"  which  is  one  hundred  and 
thirty-seven  and  a  half  feet  wide,  and  extends  from  Jackson  to 
Folsom  Street ;  that  by  an  Act  of  March  26th,  1851  (generally 
known  as  the  Water  Lot  Bill),  it  was  provided  that  all  the  lots 
within  certain  boundaries  therein  named  were  known  and  desig- 
nated as  beach  and  water  lots,  and  the  eastern  line  of  East  Street, 
firom  Jackson  to  Folsom  streets,  was  declared  to  be  one  of  the 
boundaries  of  said  beach  and  water  lots,  which  provision  was 
intended  for  the  purpose  of  establishing,  opening,  and  dedicating 
East  Street  to  public  use  as  a  street ;  that  by  the  Act  of  April 
26th,  1858,  it  was  provided  that  all  the  streets  within  the  water 
line  front  of  the  city,  as  laid  down  on  the  official  map  and  high 
water  mark,  and  all  the  streets  mentioned  and  referred  to  in  the 
aforesaid  Act  of  March  26th,  1851,  to  the  full  extent  of  said 
streets  as  laid  down  on  the  map  or  plat  of  J.  J.  Gardiner,  Sur- 
veyor, were  confirmed,  established,  and  dedicated  to  the  public  use 
as  streets ;  that  East  Street  is  one  of  the  streets  so  confirmed, 
established,  and  dedicated;  that  it  is  the  street  mentioned  and 
referred  to  in  each  of  the  aforesaid  acts ;  that  it  is  one  of  the 
streets  lying  between  high  water  mark  and  the  water  line  front  of 
the  city ;  that  it  is  one  of  the  streets  laid  down  on  the  official  map, 
and  also  on  Gardiner's  map ;  and  that  the  foregoing  provision  was 
inserted  in  the  Act  of  1858  for  the  purpose  of  establishing,  con- 
firming, and  dedicating  East  Street  to  public  use  as  a  street ;  that 
on  June  26th,  1856,  the  Board  of  Aldermen  and  Assistant  Aiders 
men  of  the  city  passed  an  ordinance,  which  was  approved  by  the 
Mayor,  declaring  East  Street  open  from  Folsom  to  Clay  Street,  and 
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dedicating  it  to  public  use  as  laid  down  on  the  official  map ;  that 
on  June  30th,  1856,  the  said  Board  of  Aldermen  and  Assistant 
Aldermen  passed  another  ordinance,  which  was  approved  by  the 
Mayor,  declaring  East  Street  open  from  Clay  to  Jackson  Street, 
and  dedicating  it  to  public  use  as  a  street  as  laid  down  on  the  official 
map ;  that  for  more  than  six  years  last  past  East  Street  has  been 
and  is  now  a  common  and  public  highway  or  street  for  the  people 
of  the  State,  and  during  said  time  has  been  repaired  from  time  to 
time  at  the  expense  of  the  property  owners  adjoining  the  street, 
and  at  the  expense  of  the  inhabitants  of  the  city  by  means  of 
assessments  upon  the  adjoining  lots  or  blocks  by  virtue  of  certain 
Acts  of  the  Legislature ;  that  all  the  people  of  the  State  ought  to 
have  a  free  right  of  transit  over  said  street,  but  that  defendants 
have  lately  obstructed  said  street  with  buildings  fix)m  Clay  to  Jack- 
son Street  so  as  to  prevent  travel  over  the  same,  and  they  threaten 
to  continue  said  obstructions;  that  unless  said  obstructions  are 
removed  all  travel  over  said  street  will  be  thereby  prevented,  and 
that  said  obstructions  are  a  public  nuisance ;  that  the  relator  and 
other  citizens  have  often  requested  the  defendants  to  remove  the 
nuisance,  but  they  refuse  to  do  so,  and  falsely  pretend  that  the 
ground  covered  by  said  buildings  is  not  a  pubUc  street. 

The  prayer  is  that  the  defendants  be  required  to  abate  the  nui- 
sance and  be  enjoined  from  continuing  it. 

The  answers  of  defendants  admit  there  is  in  said  city  a  street 
called  East  Street,  but  deny  that  it  extends  from  Folsom  to  Jack- 
son Street ;  on  the  contrary,  they  aver  it  only  extends  fix)m  Folsom 
to  Market  Street.  They  admit  that  by  the  Act  of  March  26th, 
1851,  the  eastern  line  of  East  Street,  from  Folsom  to  Jackson,  is 
designated  as  one  of  the  boundaries  of  the  beach  and  water  lots, 
but  deny  that  such  boundary  was  inserted  for  the  purpose  of  estab- 
lishing, opening,  or  dedicating  East  Street,  or  that  it  was  estab- 
lished or  dedicated  as  a  public  street  by  said  act,  or  that  it  was  the 
object  of  the  act  to  extend,  open,  or  dedicate  East  Street  beyond 
the  actual  limits  of  it  as  laid  down  on  the  official  map  referred  to 
in  the  act ;  and  they  aver  that  the  act,  in  boundmg  the  beach  and 
water  lots  by  an  extension  of  the  east  line  of  East  Street  to  the 
north  line  of  Jackson  Street,  intended  only  the  protraction  of  said 
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line  as  a  single  line,  to  mark  and  indicate  the  boundary  of  the  per* 
manent  water  firont  of  the  city,  and  not  for  the  purpose  of  extend- 
ing East  Street.  They  deny  that  it  was  the  intention  of  the  Act 
of  April  26th,  1858,  or  that  said  act  operated  to  establish  and  ded- 
icate or  extend  East  Street  between  Market  and  Jackson ;  and 
they  aver  that  even  if  such  extension  and  dedication  were  contemr 
plated  by  the  act,  the  same  was  null  and  void  as  against  the 
defendants,  who  are  and  were,  long  before  the  passage  of  the  act, 
the  bona  fide  owners  of  the  property  claimed  in  the  complaint  to 
constitute  East  Street;  and  they  aver  that  no  proceedings  had 
been  had  for  the  purpose  of  condemning  the  property  for  the  pur- 
poses of  a  street,  or  for  extending  or  establishing  East  Street  from 
Folsom  to  Jackson,  nor  any  mode  provided  or  attempted  for  com- 
pensating the  defendants  for  said  land.  That  if  any  such  ordi- 
nances were  passed  as  described  in  the  complaint,  they  were  null 
and  void ;  because  no  provision  was  made  for  ascertaining  the  value 
of  said  lands  to  be  so  dedicated,  and  none  for  compensating  the 
defendants  who  owned  the  land.  They  deny  that  East  Street  was 
ever  extended  from  Folsom  to  Jackson  Street  either  in  law  or  in 
fact ;  or  that  what  is  claimed  as  East  Street,  between  Folsom  and 
Jackson,  was,  or  ever  has  been,  or  is  now,  used  as  a  public  street 
or  highway,  or  that  the  same  has  been  repaired  as  stated  in  the 
complamt,  or  that  any  one  ought  now,  or  at  any  time,  to  have  the 
free  use  of  said  land  as  a  street.  They  admit  that  they  have 
erected  buildings  on  the  land,  but  deny  that  these  buildings  obstruct 
any  portion  of  East  Street.  They  aver  that  the  buildings  were 
erected  more  than  six  years  ago,  during  all  which  time  they  have 
been  in  the  peaceable  occupation  and  enjoyment  of  them.  They 
admit  that  they  intend  to  continue  and  msdntain  the  said  buildings, 
and  deny  that  in  doing  so  they  will  commit  a  nuisance  or  inflict  a 
wrong  upon  the  public ;  and  deny  that  the  land  in  contest  has  eveir 
been  or  is  now  set  apart  for  and  used  as  a  public  street  or  highway, 
or  has  been  since  1851  repaired  at  the  expense  of  any  one. 

All  the  testimony  m  the  case  was  taken  and  reported  by  a  ref- 
eree appointed  by  the  consent  of  the  parties,  and  upon  his  report 
and  the  pleadings  judgment  was  rendered  by  the  Court  in  £skvor  of 
the  plaintiffi.    -The  defendants  moved  for  a  new  trial,  which  motion 
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was  denied^  aad  the  defendants  have  appealed  both  from  the  ori^- 
nal  decree  and  the  order  denying  a  new  trial.  The  evidence,  so 
&r  as  it  is  material,  is  stated  in  the  opinion  of  the  Court. 

Crockett  ^  Crittenden^  Baldwin  ^  Hoggin^  and  S.  Meydenr 
fddt^  for  Appellants. 

I.  The  water  lot  bill  did  not  have  the  effect  to  dedicate  the 
street,  because 

1st.  The  first,  fourth,  and  fifth  sections  were  designed  only  to 
establish  boundaries,  and  for  no  other  purpose.  (People  y.  Erugerj 
19  Cal.  411.) 

2d.  The  Government  Reserves  are  expressly  excepted  from  the 
operation  of  the  act,  except  for  the  purpose  of  confirming  the  title 
of  the  lessee. 

8d.  It  would  have  closed  up  the  public  slips,  which  it  was  not 
the  purpose  to  do,  as  is  plain  firom  the  first  and  second  sections  of 
the  Act  of  May  1st,  1851.   (See  Session  Acts,  1851,  811.) 

4th.  By  the  water  lot  bill,  no  street  or  open  space  adjoining  the 
water  front,  is  left  between  Jackson  and  Pacific ;  and  it  is,  there- 
fore obvious,  that  it  was  not  the  design  to  leave  an  open  thorough- 
fiu^  all  around  the  city  front. 

5th.  That  in  calling  for  the  lines  of  streets,  it  refers  only  to  the 
lines  to  be  extended,  is  evident  from  the  fSEict  that  a  majority  of  the 
streets  called  for  had  not  then  been  opened,  or  extended ;  and  if 
calling  for  the  lines  is  to  operate  as  a  dedication,  when  no  street 
had  in  £act  been  opened,  or  laid  down  on  the  map,  then  it  would 
extend  and  dedicate  Simmons  Street  frt)m  its  southern  end  to  the 
south  line  of  the  ciiy ;  (see  last  call  in  the  bill,  end  of  first  sec* 
tion) ;  and  Davis  Street  north  of  Pacific — Jackson,  Pacific,  Broad* 
way,  and  m  fact  abnost  every  street  called  for. 

6ih.  The  water  lot  bill  does  not  convey  the  fee  to  the  city ;  but 
only  the  use  for  a  term  of  years ;  and  the  sole  object  of  the  first 
section  is  to  define  the  boundaries,  and  not  to  open  or  dedicate 
streets. 

7th.  The  city  was  then  a  corporation,  with  full  power  to  open, 
dedicate,  and  regulate  streets ;  and  there  is  no  reason  to  infer  that 
the  Legislature  intended  to  abridge  or  interfere  with  this  power. 
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8th.  K  it  had  been  intended  to  open  or  dedicate  streets,  the  act 
would  have  explicitly  declared  it.  Dedication  ought  to  be  by  clear 
and  explicit  acts,  before  the  owner  will  be  presumed  to  have  sur^ 
rendered  his  property  to  the  public.  (^Badean  y.  Mead^  14  Barb. 
321.) 

9th.  Subsequent  legislation  shows  that  the  water  lot  biU,  m  call- 
ing for  the  line  of  East  Street,  only  used  it  as  a  boundary  line,  and 
not  as  a  dedication  of  the  street. 

See  act  to  confirm  certain  contracts  for  building  whar&.  (Acts 
1851, 313.)  Also,  acts  to  provide  for  the  sale  of  the  State's  mterest 
in  said  land.  (Acts  1853,  219.)  This  act  excepts  the  slips,  seventh 
section,  but  orders  the  Grovemment  Reserves  to  be  sold  ;  also,  act 
to  provide  for  the  sale  of  slips,  and  dedicating  the  streets  named 
in  water  lot  bill.  (Acts  1858,  325.)  Also,  act  declaring  original 
streets,  as  laid  down  on  official  map,  and  all  others  dedicated  to 
public  use,  to  be  open  public  streets,  and  directing  Supervisors  to 
ascertain  and  establish  tiie  width.     (Acts  1859, 135.) 

n.  If  the  water  lot  bill  had,  in  express  terms,  extended  and 
dedicated  East  Street  to  Jackson,  the  State  being  the  owner  of  the 
soil,  the  Legislature  had  the  power  to  revoke  the  dedication,  except 
so  far  as  private  rights  have  vested  under  the  dedication.  The 
holders  of  these  rights  may  have  their  redress  by  an  appropriate 
action,  when  they  are  invaded ;  but  the  property  is  entirely  under 
the  control  of  the  State,  subject  to  such  easements  as  private  per- 
sons have  acquired,  and  the  public  at  large  cannot  complain,  if  the 
State  chooses  to  sell  its  property,  instead  of  allowing  it  to  be  used 
as  a  street.  (^ClemenU  v.  West  Troy^  16  Barb.  251;  City  of 
Oswego  v.  Oswego  Canal  Co.^  2  Selden,  257.)  ff  East  Street 
were  in  fact  dedicated,  the  dedication  was  revoked  by  the  sale  of 
the  property  by  the  State,  under  the  Acts  of  1863-1855. 

m.  The  city  acquired  no  title  to  such  parts  of  the  land  within 
the  water  lot  boundary,  as  are  embraced  in  the  Government  B.e- 
serves ;  but  even  were  it  otherwise,  the  State  had  the  power  to 
reclaim  it  at  any  time  whilst  the  title  was  in  the  city.  Municipal 
corporations  are  entirely  under  the  control  of  the  Legislature,  and 
may  be  altered  or  abolished  at  pleasure.  They  have  no  vested  pub- 
lic rights  which  the  Legislature  may  not  take  away.  (Angel  k 
Ames  on  Corp.  Sees.  30,  31.) 
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rV.  The  public  as  such,  can  acquire  no  vested  right  save  those 
protected  by  the  Constitution,  which  the  Legislature  may  not  abol- 
ish ;  and  the  right  of  the  public  to  use  a  highway,  is  entirely  sub- 
ject to  legislative  control,  whether  it  lie  within  or  without  the  limits 
of  a  municipal  corporation ;  and  the  sale  of  the  property  by  the 
State,  defeats  any  public  right  to  use  it  as  a  highway,  imless  by 
compensation  to  the  owner.  Any  other  rule  would  make  a  high- 
way perpetual ;  and  when  once  established,  it  could  never  be  altered 
or  abolished,  even  by  a  legislative  act. 

V.  The  proof  establishes  conclusively,  that  the  Government 
Reserve  extended  to  ship's  channel  towards  the  east,  and  was  not 
limited  by  the  city  front ;  and,  therefore,  the  city  acquired  no  titie 
to  this  land  under  the  Act  of  March  26tii,  1851.  The  title  of  the 
leasee  and  of  the  State  having  vested  in  the  defendants,  the  city 
had  no  power,  by  ordinance,  to  open  the  street  without  compensa- 
tion to  the  owners. 

VI.  If,  however,  the  reserve  was  limited  to  Front  Street,  so 
that  the  city  acquired  under  the  water  lot  bill,  the  titie  to  the  lands 
east  of  Front  Street,  her  title  was  divested  by  the  execution  sales, 
and  passed  to  the  defendants,  after  which  the  city  had  no  power  to 
open  the  street,  without  compensation  to  the  owners. 

Nathaniel  Holland^  for  Respondents. 

I.  East  Street  was  dedicated  as  a  public  highway  by  the  orig- 
inal plan  of  the  city.  The  question  of  fact  involved  in  this  proposi- 
tion is  apparent  upon  the  examination  of  the  grant  of  Gen.  Kearny 
to  the  town  of  San  Francisco  of  the  beach  and  water  lots  made 
the  tentti  day  of  March,  1847.  One  of  the  conditions  of  the  grant 
was,  that  the  town  authorities  should  divide  the  ^'  ground  into  lots." 
Immediately  after  the  delivery  of  the  grant,  and  in  compliance  with 
tiie  conditions,  the  authorities  caused  a  survey,  and  a  plan,  or  map, 
to  be  made  by  the  then  official  Surveyor,  Jasper  O'Farrell,  who 
completed  the  survey  and  plan  of  the  ground  on  the  sixteenth  day 
of  July,  1847,  which  survey  was  accepted  by  the  authorities.  The 
map  is  known  as  the  O'Farrell  Map.  This  map  was  the  first  one 
made  by  any  authority  of  tiie  beach  and  water  lots,  and  was 
accepted  imd  adopted  as  the  plan  of  the  town.    By  the  making 


Digitized  by 


Google 


18         SUPREME  COURT— APRIL  TERM,   1868. 

Burr  V,  Dana. 

and  acceptmg  the  map,  taken  in  connection  with  the  grant  of  Gen. 
Eeamj,  a  street  thereby  is  dedicated,  eztendmg  through  the  entire 
water  front,  and  lying  between  the  bay  and  the  lots  sold  by  the 
authorities  of  the  town  of  San  Francisco. 

n.  East  Street  was  dedicated  by  poffltiye  enactment.  (Act  of 
March  26th,  1851,  entitled  '<  An  Act  to  Provide  for  the  Disposition 
of  certain  Property  of  the  State  of  Cahfomia ;"  Act  of  May  5th, 
1853,  on  same  subject.) 

The  Common  Council  of  the  City  of  San  Francisco,  on  the 
twenty-sixth  of  Jime,  1856,  passed  an  ordinance  declaring  East 
Street,  from  Clay  to  Jackson  Street,  a  public  street. 

In  1855,  J.  J.  Gardiner,  City  and  County  Surveyor,  made  a 
map  of  the  city  and  county.  Upon  this  map.  East  Street  is  laid 
down  from  Folsom  to  Jackson  Street  as  claimed  by  respondents ; 
and  the  Legislature  by  another  act,  passed  April  26th,  1858, 
declared  all  the  streets  laid  down  upon  that  map,  also  all  the 
streets  referred  to  in  the  Act  of  March  26th,  1851,  open  public 
streets. 

m.  The  street  was  dedicated  by  actual  usage.  (See  evi- 
dence.) 

rV.  The  appellants  have  no  title  either  legal  or  equitable. 
Because :  1st,  the  reserves  imder  which  they  claim  never  extended 
as  &x  east  as  East  Street ;  and,  2d,  they  have  acquired  no  title 
by  execution ;  and,  Sd,  they  have  derived  no  valid  title  frt)m  the 
State. 

The  only  point  considered  by  the  Court  m  the  case  oiJacoh%  v. 
Kruger  was  the  construction  of  the  Act  of  March  26th,  1851,  and 
the  Court  seems  to  have  read  the  act  by  inserting  the  word  ^'  pro- 
tracted" so  as  to  make  it  read  thus  ^'thence  northerly  on  the 
eastern  line  of  East  Street  protracted  to  its  point  of  intersection 
with  the  northern  side  of  Jackson  Street."  The  facts  m  this  case 
are  different  from  those  presented  in  that. 

In  the  case  of  Wood  v.  City  of  San  Francisco  (4  Cal.  190)  the 
Court  held,  m  construing  the  Act  of  March  26th,  1851,  that  it  was 
not  necessary  that  the  street  should  be  marked  upon  the  map.  In 
that  case,  the  streets  were  not  marked  in  any  way,  and  the  Court 
held,  '^  Where  a  cily  is  laid  out  with  streets  running  to  the  water, 
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such  streets  should  be  held  to  continue  on  to  high-water  mark," 
The  Chief  Justice  in  that  case,  says :  ''  In  view  of  the  importance 
of  this  principle  as  well  as  in  its  consequences,  I  can  come  to  no 
other  conclusion  than  that  all  the  public  streets  of  the  City  of  San 
Francisco  running  into  the  water  or  laid  down  on  the  official  map 
of  the  city  were  by  the  operation  of  the  Act  of  March  26th,  1851, 
extended  and  carried  to  tiie  &ont  line  of  the  city,  and  as  such  are 
subject  to  the  free  enjoyment  of  the  public." 

This  is  just  the  principle  involved  in  the  question  presented  in 
die  case  at  bar.  It  has  been  clearly  shown  by  the  testimony,  that 
Clay,  Washington,  and  Jackson  streets  terminate  at  the  west  line  of 
East  Street,  and  upon  the  principle  of  the  case  recited,  East  Street 
is  carried  along  the  water  front  precisely  in  the  same  manner  as 
Broadway  was  to  the  eastward  of  Front  Street. 

CoPB,  J.  delivered  the  opinion  of  the  Court — ^Fibld,  C.  J.  con- 
curring. 

This  is  an  action  to  abate  a  nuisance  caused  by  the  erection  of 
buildings  upon  what  is  alleged  to  be  a  public  street  in  the  City  of 
San  Francisco,  known  as  East  Street.  The  case  is  important 
simply  in  its  public  aspect,  and  the  value  of  the  property  to  be 
affected  by  its  decision ;  the  principles  involved  are  of  little  conse- 
quence. The  only  question  is  whether  East  Street  extends  along 
the  water  front  of  the  city  from  Folsom  Street  to  Jackson  Street, 
as  the  plaintiffit  contend,  or  merely  from  Folsom  to  Market,  as  is 
contended  by  the  defendants.  The  buildings  complained  of  are 
situated  between  Washington  and  Jackson  streets,  and  the  property 
is  claimed  by  the  defendants  under  a  title  derived  from  the  State, 
and  under  a  purchase  at  an  execution  sale  as  the  property  of  the 
ciiy.  There  is  no  question  of  the  validity  of  their  titie,  unless  the 
property  had  been  dedicated  to  public  use  as  a  street. 

The  plaintifi  contend  that  the  property  had  been  so  dedicated, 
and  in  support  of  their  position  they  rely  chiefly  upon  an  Act  of 
the  Legislature  passed  ui  1851,  commonly  known  as  the  Water 
Lot  Act.  It  is  entitied  ''An  Act  to  provide  for  the  disposition  of 
certam  Property  of  the  State  of  California,"  and  the  property  is 
described  by  metes  and  bounds,  and  designated  as  the  ''  San  Franr 
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CISCO  Beach  and  Water  Lots."  It  provides  that  the  boundary  line 
therein  set  forth  shall  be  and  remain  the  permanent  water  front  of 
the  city,  and  gives  to  the  city,  with  certain  exceptions,  the  use  and 
occupation  of  the  property  described  for  the  term  of  ninety-nine 
years.  One  of  the  boundaries  given  is  the  '^  Eastern  line  of  East 
Street,  to  its  point  of  intersection  with  the  northern  line  of  Jackson 
Street ;"  the  initial  point  of  the  boundary  thus  given  being  on  the 
southern  line  of  Folsom  Street.  On  the  oflScial  map  of  the  city, 
which  was  before  the  Legislature  when  the  act  was  passed,  East 
Street  is  laid  down  as  extending  only  from  Folsom  Street  to  Mar- 
ket, and  there  is  no  evidence  that  it  extended  north  of  Market 
Street  prior  to  that  time.  It  is  claimed  that  the  reference  in  the 
act  to  its  eastern  line  as  a  boundary,  operated  as  an  extension  and 
dedication  of  it  from  Market  Street  to  Jackson. 

This  point  was  before  us  in  JocoIb  v.  Kroger  (19  Cal.  411), 
and  we  there  held  that  the  construction  contended  for  was  inadmis- 
sible ;  that  the  dedication  of  a  street  was  foreign  to  the  purposes  of 
tiie  act,  and  not  within  the  intention  of  the  Legislature.  It  is  a 
cardinal  rule  of  interpretation  that  a  statute  must  be  construed  with 
reference  to  the  objects  intended  to  be  accomplished  by  it,  and  the 
only  object  of  the  act  in  question  was  to  provide  for  the  disposition 
of  the  water  lot  property.  Its  provisions  point  to  that  object  alone, 
and  it  is  impossible,  if  we  are  to  be  governed  by  the  ordinary  rules 
of  construction,  to  regard  a  mere  reference  to  a  street  for  the  pui> 
pose  of  designating  a  boundary  as  extending  the  street  itself.  The 
intention  of  the  Legislature  was  merely  to  establish  a  boundary, 
and  the  eastern  Une  of  East  Street  was  adopted  for  convenience 
and  certainty  in  fixing  its  location  and  course.  This  is  the  more 
apparent  from  the  fact  that  the  boundary  established  is  longer  than 
the  eastern  line  of  East  Street,  even  if  the  street  were  extended, 
its  initial  and  terminating  points  being  separated  fix)m  that  street 
by  Folsom  Street  at  one  end,  and  by  Jackson  Street  at  the  other. 
These  points  could  only  be  ascertained  by  protracting  the  line  at 
each  end  of  the  street ;  and  as  the  protracted  line  was  necessarily 
in  the  mind  of  the  Le^lature,  there  is  no  ground  for  supposing 
that  the  intention  was  to  extend  the  street.  It  is  superfluous,  how- 
ever, to  discuss  the  question,  for  the  case  cited  is  directly  in  point. 
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and  we  see  nothing  in  the  arguments  of  counsel  to  justify  us  in 
OYerruKng  it. 

In  addition  to  this,  the  defendants  claim  that  the  property  is  a 
part  of  the  property  formerly  known  as  the  Government  Reserva- 
tion, which,  except  in  one  particular,  was  exempted  from  the  operar 
tion  of  the  act.  The  act  provides  that  '^  the  property  known  as  the 
Government  Beservation  is  exempt  from  the  operation  of  this  act ; 
except  that  any  estate  held  by  virtue  of  any  leases,  executed  or 
confirmed  by  any  officer  of  the  United  States  on  behalf  of  the  same, 
shall  be  and  the  same  are  hereby  granted  and  confirmed  to  the 
lessees  thereof."  It  appears  that  the  reservation  referred  to 
consisted  of  three  distinct  parcels  of  land,  and  that  it  was  made 
by  officers  of  the  United  States  for  the  use  of  the  Government  in 
the  erection  of  buildings  and  wharfs.  The  parcel  of  which  this 
property  is  claimed  to  be  a  part,  is  bounded  on  the  west  by  Mont- 
gomery Street,  on  the  north  by  Jackson  Street,  and  on  the  south 
by  Washington  Street,  and  the  only  question  is  as  to  the  boundary 
on  the  east.  The  plaintiffii  contend  that  the  eastern  boundary  is 
Front  Street,  and  that  as  the  property  in  controversy  lies  east  of 
that  street,  it  was  not  included  in  the  exemption,  but  came  within 
the  general  provisions  of  the  act.  It  is  immaterial,  of  course,  that 
tiie  reservation  had  no  legal  existence,  the  property  belonging  to 
the  State,  and  all  that  was  known  by  that  name  was  exempted  from 
the  operation  of  the  act,  except  as  to  the  leases  confirmed  by  it. 
The  defendants  claim  under  a  lease  thus  confirmed,  and  the  matter 
resolves  itself  simply  into  the  inquiry  as  to  what  was  known  at  the 
date  of  the  passage  of  the  act  as  constituting  the  reservation. 

We  do  not  propose  to  state  at  length  the  evidence  on  this  point, 
but  shall  refer  to  such  portions  of  it  as  we  deem  most  material  and 
conclusive.  On  the  tenth  of  March,  1847,  General  Kearny,  Mili- 
tary Governor  of  Galifomia,  executed  a  paper  purporting  to  be  a 
grant  to  the  town  of  San  Francisco,  of  the  beach  and  water  lots 
lying  on  the  eastern  front  of  the  town  within  certain  limits,  but 
reserving  such  lots  as  should  afterwards  be  selected  for  the  use  of 
the  Government.  On  the  twenty-third  of  June,  W.  T.  Sherman, 
A.  A.  General,  addressed  a  letter  from  headquarters  at  Monterey, 
to  Major  Hardie,  at  San  Francisco,  directing  him,  in  connection 
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with  the  senior  officers  of  the  army  and  navy  at  that  point,  to  make 
the  selections  referred  to  in  the  grant ;  the  selections  to  be  such  as 
were  Best  suited  for  wharfs  for  army  and  navy  purposes,  with  space 
enough  for  the  erection  of  buildings,  etc.  On  the  receipt  of  this 
letter  Major  Hardie  proceeded  to  make  the  selections,  and  on  the 
eighteenth  of  July  addressed  a  letter  to  the  Alcalde  of  the  town, 
notifying  him  that  the  lots  intended  to  be  reserved  had  been 
selected,  stating  their  respective  locations  and  boundaries,  and  giv- 
ing as  the  eastern  boundary  the  bay,  running  out  to  deep  water. 
In  connection  with  and  as  a  part  of  these  transactions  a  survey  was 
made  and  a  map  prepared  under  the  direction  of  the  town  authori- 
ties, and  the  selections  are  laid  down  on  the  map  as  extending 
indefinitely  to  the  east,  in  accordance  undoubtedly  with  the  under- 
standing of  the  authorities  upon  the  subject.  The  map  is  referred 
to  by  Major  Hardie  in  describing  the  reserved  property,  and  is  thus 
made  a  part  of  the  description,  and  we  regard  it,  in  connection 
with  this  letter  to  the  Alcalde,  as  conclusive  evidence  of  the  extent 
of  the  selections.  The  selections  are  indicated  upon  it  by  the  words 
"Government  Reserve,"  and  by  dotted  lines  extending  east  of 
Front  Street  towards  the  deep  water  of  the  bay,  showing,  of  course, 
that  the  assumption  of  the  plaintiff  as  to  the  eastern  boundary  is 
unfounded.  The  only  evidence  sustaining  it  is  contained  in  the 
testimony  of  Lieutenant  Gibson,  who,  in  1849,  at  the  request  of 
Captain  Keyes,  then  in  charge  of  the  property  for  the  Government, 
made  a  map  or  sketch  fixing  the  boundary  at  Front  Street ;  but 
the  fEkcts  stated  prove  beyond  question  that  he  was  mistaken  in  his 
view  of  the  matter.  Captain  Keyes  states  that  he  took  possession 
of  the  property  in  August,  1849,  and  had  charge  of  it  until  he 
leased  it  by  order  of  General  Riley,  late  in  the  fall  of  that  year, 
and  that  he  was  governed  in  regard  to  its  extent  by  the  letter  of 
Major  Hardie  to  the  Alcalde.  The  leases  executed  by  him  desig- 
nate as  the  boundary  on  the  east  the  limits  of  the  town  or  deep 
water,  and  the  clear  result  of  the  evidence  is  that  the  selections 
embraced  everything  necessary  to  preserve  an  open  and  unob- 
structed communication  with  the  bay.  In  other  words,  that  they 
embraced  all  the  lots  lying  between  Montgomery  Street  on  the  west 
and  deep  water  on  the  east,  and  it  is  obvious  that  the  deep  water 
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referred  to  was  that  used  and  occupied  as  an  anchorage  ground  for 
vessels.  There  can  be  no  doubt  of  the  correctness  of  this  view  of 
the  extent  of  the  selections  as  originallj  made,  and  the  only  further 
question  is  as  to  the  limits  to  be  assigned  to  them  under  the  provis- 
ion of  the  Act  of  1861,  exempting  them  from  its  operation. 

When  the  act  was  passed  the  Legislature  had  before  it  the  official 
map  of  the  ciiy,  compiled  in  1851  bj  W.  M.  Eddy,  which  map  is 
referred  to  in  the  act  itself,  and  must  be  regarded  as  a  part  of  it. 
On  this  map  the  selections  are  marked  as  extending  east  of  Front 
Street  to  and  beyond  the  eastern  front  of  the  city  as  there  laid 
down,  which  was  adopted  and  established  by  the  act  as  the  permit 
nent  water  front  of  the  city.  Their  position  and  extent  are  indi- 
cated in  the  same  manner  as  upon  the  map  previously  alluded  to, 
and  it  is  impossible  to  draw  but  one  conclusion  as  to  the  under^ 
standing  of  the  Legislature  in  regard  to  their  eastern  boundaiy. 
The  understanding  undoubtedly  was  that  they  had  no  definite 
boundary  on  the  east,  but  were  open  slips,  extending  not  only  to 
the  city  fit)nt,  but  beyond  it,  and  terminating  in  the  bay.  The 
map  is  the  most  authoritative  evidence  in  the  record  as  to  what  was 
known  at  that  time  as  constituting  the  reserved  property,  and  we 
regard  it  as  decisive  of  the  question.  The  property  is  delineated 
upon  it'  in  accordance  with  our  view  of  the  selections  as  originally 
made,  and  in  conformity,  as  we  are  satisfied,  with  the  general 
understanding  upon  the  subject. 

Our  conclusion  on  this  point  covers  the  entire  case,  and  the  judg- 
ment is  reversed  and  the  cause  remanded  with  instructions  to  the 
Court  below  to  dismiss  the  action. 


BLANC  V.  BOWMAN  et  al. 

People  ex  rd.  Burr  v.  Dana,  ante  page  II,  affirmed  as  to  the  extent  of  "  the  Gor- 
emment  Reseryation  "  in  San  Francisco,  and  its  exemption  from  the  opera- 
tion of  the  Water  Lot  Act  of  1851. 

The  fact  that  one  of  the  Judges  who  participated  in  a  decision  of  this  Court  con- 
cnrred  in.hy  only  two  Judges,  did  not  hear  the  oral  argument,  does  not  ren- 
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der  the  jadgment  absolutely  void.  It  is  an  irregnlarity  which  may  be  waived 
by  the  parties. 

Thus,  where  previous  to  the  argument  of  a  case  the  counsel  on  both  sides  agreed 
that  one  of  the  Judges  might  participate  in  the  decision,  although  he  should 
not  be  present  at  the  oral  argument,  and  that  Judge,  not  having  heard  the 
argument,  subsequently,  in  connection  with  one  of  the  other  Judges,  rendered 
a  decision :  held,  that  the  judgment  was  valid,  the  requirement  of  the  statute 
as  to  the  presence  at  the  argument  of  the  Judges  making  the  decision,  hav- 
ing been  waived  by  the  agreement. 

This  Court  loses  all  control  and  jurisdiction  over  a  case  after  the  remittitur  has 
been  filed  in  the  Court  below. 

A  motion,  therefore,  to  vacate  a  judgment  on  the  ground  that  it  was  not  rendered 
by  the  proper  members  of  the  Court,  cannot  be  entertained  after  the  remit- 
titur has  been  filed  below. 

Appeal  from  the  Twelfth  Judicial  District. 

This  was  an  action  of  ejectment  to  recover  part  of  a  block  lying 
between  Front,  Pacific,  Broadway,  and  Davis  streets  in  San  IVan- 
cisco.  The  plaintiff  claimed  title  under  the  City  of  San  Francisco, 
and  the  principal  question  involved  was  whether  the  premises  were 
part  of  tiie  "  Government  Reservation  "  mentioned  in  the  Beach 
and  Water  Lot  Act  of  1851,  and  were  as  such  exempted  from  the 
operation  of  that  act.  Defendants  had  judgment  m  the  Court 
below  and  plaintiff  appeals.  The  case  was  argued  by  Nathaniel 
Bennett  for  appellant,  and  by  Hoge  &  Wilson  for  respondents,  and 
a  decision  was  rendered  by  Justice  Copb — ^Febld,  C.  J.  concurring 
— affirming  the  judgment  on  the  authority  of  the  preceding  case  of 
People  ex  rd.  Burr  v.  Dana,  in  which  tiie  same  question  was  con- 
sidered and  determined.  Judgment  was  entered  accordingly  upon 
which,  after  the  lapse  of  ten  days,  a  remittitur  was  issued  and  filed 
in  the  Court  below.  Subsequentiy  a  motion  was  made  to  vacate 
this  judgment  on  the  ground  that  Justice  Cope  had  not  been  pres- 
ent at  the  oral  argument.  The  facts  in  reference  to  this  motion 
appear  in  the  opinion. 

Nathaniel  Bennett^  for  the  motion. 

J.  P.  Hoge,  contra. 

Per  Crocker,  J. — ^This  is  a  motion  by  the  appellant  to  set  aside 
the  order  of  this  Court  affirming  the  judgment  of  the  Court  below, 
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and  proceedings  subsequent  tliereto,  both  in  this  Court  and  the 
Court  below.  The  ground  of  this  motion  is  that  the  judgment  was 
rendered  without  the  concurrence  of  two  of  the  Justices  of  this 
Court  who  were  present  at  and  heard  the  oral  argument  of  the 
case.  It  is  founded  upon  the  affidavit  of  the  appellant,  which  sets 
forth,  substantiaDy,  that  the  case  was  orally  argued  before  Justices 
Field  and  Norton,  in  the  absence  of  Justice  Cope,  that  no  other 
argument  has  been  had  except  the  filing  of  printed  briefs ;  that  the 
case  was  decided  by  Justices  Field  and  Cope,  Justice  Norton 
taking  no  part  in  the  decision ;  that  a  remittitur  has  been  sent  to 
the  Court  below  and  &  judgment  entered  thereon,  on  which  the 
defendants  are  about  to  issue  execution. 

Sec.  10  of  the  act  organizing  this  Court  provides  that  "  the 
presence  of  two  Justices  shall  be  necessary  for  the  transaction  of 
business,  excepting  such  business  as  may  be  done  at  chambers ;  and 
the  concurrence  of  two  Justices  who  have  been  present  at  and 
heard  the  arguments  shall  be  necessary  to  pronounce  a  judgment. 
If  two  who  have  been  present  at  and  heard  the  arguments  do  not 
concur,  the  case  shall  be  reheard." 

The  counsel  for  the  appellant  admitted,  on  the  argument  of  this 
motion,  that  the  counsel  for  both  parties  agreed  with  Justice  Cope, 
before  the  case  was  argued,  that  he  might  participate  in  the  decision, 
although  he  should  not  hear  the  oral  argument,  and  under  this 
agreement  he  left  for  San  Francisco  and  was  not  present  when  the 
case  was  argued  and  submitted.  It  seems  that  Justice  Cope  had 
heard  the  argument  in  another  case  which  involved  the  same  ques-' 
tion,  and  as  the  counsel  intended  to  and  did  file  elaborate  briefe, 
there  was  the  less  necessity  for  his  presence  when  this  case  was 
orally  argued. 

It  has  been  repeatedly  and  uniformly  decided  by  this  Coturt  that 
it  loses  all  control  and  jurisdiction  over  a  case  after  the  remittitur 
has  been  filed  in  the  Court  below.  (^Ghrogan  v.  Riickle,  1  Cal. 
194 ;  Mateer  v.  Brown,  Id.  231 ;  Leese  v.  Clark,  20  Id.  387.) 
In  the  last  case  this  Court  says :  '^  The  Supreme  Court  has  no 
appellate  jurisdiction  over  its  own  judgments ;  it  cannot  review  or 
modify  them  aftier  the  case  has  once  passed,  by  the  issuance  of  the 
remittitur  from  its  control.  The  Court  cannot  recall  the  case  and 
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reverse  its  decision  after  the  remittitur  is  issued."  In  order,  there- 
fore, to  aflbrd  parties  who  may  desire  it  an  opportunity  of  moving 
for  a  rehearing,  or  to  amend,  modify,  or  set  aside  the  judgment, 
one  of  the  long  standing  rules  of  this  Court  is,  that  no  remittitur  to 
ike  Court  below  shall  issue  until  the  expiration  of  ten  days  after 
the  judgment  is  rendered,  except  by  consent  of  the  parties  or  a 
special  order  made  upon  notice.  No  excuse  is  shown  why  this 
application  was  not  made  within  the  ten  days  allowed  by  the  rules 
of  this  Court,  or  before  the  Court  had  lost  control  of  the  case  by 
filing  the  remittitur  in  the  Court  below. 

Under  all  the  circumstances  of  this  case  we  think  it  clear  that 
the  appellant  has  waived  the  objection  on  which  this  motion  is 
founded.  The  agreement  made  between  the  counsel  and  Justice 
Cope,  and  the  failure  to  make  the  objection  before  the  remittitur 
was  filed  in  the  Court  below,  are  either  of  them  a  waiver  of  the 
objection. 

The  statute  of  New  York  upon  this  subject  provides  as  follows : 
"  Nor  can  any  Judge  decide  or  take  part  in  the  decision  of  any 
question  which  shall  have  been  argued  in  the  Court  when  he  was 
not  present  or  sitting  therein  as  a  Judge."  This  law  is  prohibitory 
in  its  terms,  and  yet  it  was  held  that  an  order  "  is  not  void  for  the 
reason  that  one  of  the  three  Judges  who  composed  the  Court  when 
the  decision  embodied  in  the  order  was  pronounced  did  not  hear  the 
argument  of  the  motion."  (^Coming  v.  SloBBon^  16  N.  Y.  294.) 
We  do  not  agree  with  the  counsel  for  the  appellant  that  the  mere 
fact  that  one  of  the  Judges  wko  participated  in  a  decision  concurred 
in  by  only  two  Judges  did  not  hear  the  oral  argument  renders  the 
mdgment  absolutely  void.  We  consider  it  an  error  or  irregularity 
which  may  be  waived  by  the  parties,  and^  that  it  has  been  done  in 
this  case. 

The  motion  is  denied. 

Norton,  J. — A  motion  is  made  in  this  case  to  set  aside  the 
judgment  entered  in  this  Court,  and  all  subsequent  proceedings, 
upon  the  ground  that  the  judgment  was  not  pronounced  by  two 
Judges  who  were  present  at  and  heard  the  argument.  The  facts 
are  that  the  case  was  argued  orally  before  two  Judges  and  that  full 
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briefs  were  subsequently  submitted  to  the  Judges.  When  the  case 
was  about  to  be  called,  either  on  the  same  day  or  day  before,  one 
of  the  three  Judges  stated  in  the  court  room,  during  the  time  of  a 
recess,  that  he  was  about  to  leave  the  city  and  should  be  absent 
when  the  case  was  called.  Thereupon  the  counsel  for  the  respect- 
ive parties,  after  expressing  a  desire  that  he  should  hear  the  argu- 
ment, agreed  that  he  should  participate  in  the  decision  or  consid- 
eration (the  precise  word  not  being  remembered)  of  the  case, 
although  not  present  at  the  oral  argument.  This  Judge  and  one  of 
the  two  who  heard  the  oral  argument  concurred  in  the  judgment. 
The  other  Judge  who  heard  the  oral  argument  did  not  concur. 

It  has  never- been  considered  that  the  statute  requiring  that  two 
Judges  who  heard  the  argument  should  concur  in  pronouncing  the 
judgment  necessarily  required  all  cases  to  be  argued  orally,  but  on 
the  contrary  a  large  portion  of  the  cases  before  the  Court  are  sub- 
mitted on  briefs  and  decided  without  any  oral  argument.  This  is 
done  simply  by  submitting  the  cases  on  the  briefs  without  any  writ- 
ten stipulation  of  the  parties. 

The  agreement  between  the  counsel  above  mentioned  was  a  stip- 
ulation that  tlus  case  might  be  heard  orally  before  two  Judges  and 
submitted  to  the  three  on  briefe  to  be  filed.  There  is  no  room  for 
the  suggestion  that  this  agreement  could  be  considered  as  provid- 
ing that  the  third  Judge  should  participate  in  consultation  about  the 
case  but  not  participate  in  the  decision.  He  was  to  participate  in 
the  proper  disposition  of  the  case,  and  that  includes  the  pronounc- 
ing of  the  judgment.  It  would  hme  been  idle  and  frivolous  to 
agree  that  he  might  merely  give  his  advice  to  the  other  Judges. 
The  purpose  of  the  stipulation  was  obviously  to  meet  the  contin- 
gency that  the  two  Judges  who  heard  the  oral  argument  might  not 
agree. 

The  stipulation  above  referred  to  was  not  reduced  to  writing,  but 
the  counsel  for  the  parties,  and  between  whom  the  stipulation  was 
made,  now  agree  in  open  Court  upon  its  terms  so  far  as  essential  to 
this  motion,  and  the  moving  party  does  not  rely  upon  the  fact  that 
it  was  not  reduced  to  writing,  but  merely  claims  that  its  terms  did 
not  amount  to  a  waiver  of  the  statutory  provision  that  two  Judges 
who  had  heard  the  oral  argument  must  concur  in  the  judgment. 
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We  think  this  is  not  the  proper  eflFect  of  the  stipulation,  but  that  it 
authorized  the  three  Judges  to  dispose  of  the  case  after  the  briefe 
should  be  submitted  in  the  ordinary  way  of  disposing  of  cases  sub- 
mitted on  briefs,  and  that  it  was  competent  for  counsel  to  make 
such  a  stipulation  in  regard  to  the  mode  of  considering  and  deciding 
the  case. 


ALLEN  V.  CITIZENS'  STEAM  NAVIGATION  COMPANY. 

F.,  WHILE  employed  as  boat  captain  by  the  defendant,  a  corporation,  subscribed 
for  its  stock  to  the  amount  of  $2,000,  and  shortly  after  advanced  to  the  com- 
pany eight  hundred  and  twenty  dollars  upon  a  verbal  condition  that  if  he 
should  be  retained  in  his  position  as  captain  the  money  should  be  applied 
on  his  stock  subscription ;  but  otherwise  should  be  considered  a  loan,  and 
repaid.  F.  was  soon  after  discharged  from  the  employment,  and  then 
assigned  ;his  demand  to  plaintiff:  held,  that  plaintiff  was  entitled  to  recover 
of  defendant  the  amount  advanced  as  money  had  and  received. 

The  authority  of  an  agent  of  a  private  corporation  to  bind  it  by  a  contract  for 
borrowing  money  may  be  shown  without  proof  of  a  resolution  of  the  Board 
of  Trustees  directly  conferring  the  authority,  or  of  any  formal  ratification  by 
them  of  the  contract.  It  may  be  inferred  from  proof  of  the  character  of  the 
agency,  of  the  acts  of  the  agent,  and  the  knowledge  of  the  officers  and  direc- 
tors of  his  habit  to  make  similar  contracts  and  their  acquiescence  in  the 
same,  and  the  fact  of  the  money  being  applied  to  the  use  of  the  corporation. 

Appeal  from  the  Sixth  Judicial  District. 

This  is  an  action  brought  by  Easton  Allen,  as  assignee  of  one 
Farris,  to  recover  of  the  Citizens'  Steam  Navigation  Company,  a 
corporation,  the  sum  of  eight  hundred  and  twenty  dollars,  which, 
in  1854,  was  paid  by  Fan-is  to  one  Chapman,  then  the  agent  of 
defendant.  Farris  was  at  the  time  employed  as  captain  of  one  of 
defendant's  boats  and  was  solicited  by  Chapman  to  subscribe  to  the 
stock  of  the  company,  and  expressed  his  willingness  to  do  so,  pro- 
vided that  he  could  retain  his  berth  as  captain.  With  that  under- 
standing, he  subscribed  $2,000,  and  shortly  after  advanced  to 
Chapman  eight  hundred  and  twenty  dollars  under  an  agreement 
with  him  that  if  his  employment  as  captain  continued  it  should  be 
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applied  as  payment  on  the  subscription ;  but  if  not,  that  the  amount 
should  be  repaid. 

Early  in  1855,  Farris  was  discharged  from  employment  and  he 
soon  after  assigned  his  demand  against  the  company  to  plaintiff. 
The  points  principally  controverted  on  the  trial  were :  1st,  the 
exact  terms  of  the  agreement  and  its  eflFect ;  2d,  the  authority  of 
Chapman  to  bind  the  corporation  by  a  verbal  agreement ;  and,  3d, 
whether  certain  subsequent  acts  and  conversations  of  Farris  operate 
as  an  estoppel.     On  the  first  point,  Farris  testified  : 

"  In  1864,  along  in  July  or  August,  I  went  to  work  as  captain 
of  the  'Enterprise,'  running  from  San  Francisco  to  Marysville. 
Eben  Chapman  was  agent  of  the  company,  and  hired  me  to  go  on 
the  boat.  I  ran  the  '  Enterprise '  as  captain  of  the  boat.  After  I 
was  on  the  boat,  Mr.  Chapman  wanted  me  to  take  some  stock.  I 
told  Chapman  I  would  take  $2,000  of  it — ^would  subscribe  for  that 
amount,  provided  I  retained  the  situation  I  then  had.  If  I  did  not, 
I  did  not  want  the  stock.  I  did  subscribe  under  that  consideration, 
Ihat  I  would  take  that  amount  if  I  retained  the  situation.  I 
loaned  Chapman  three  hundred  or  three  hundred  and  twenty 
dollars,  and  after  that  five  hundred  dollars,  with  the  understanding 
that  if  I  took  the  stock  I  was  to  retain  the  berth,  and  that  this 
money  should  go  on  the  stock  I  subscribed  for,  but  if  I  did  not 
keep  the  situation,  it  was  to  be  paid  back  by  him.  Chapman,  from 
iiie  company.  I  loaned  it  to  Chapman  for  the  company.  Wanted 
it  on  Saturday  night  to  pay  ofi"  the  hands  that  had  worked  for  the 
company." 

As  to  Chapman's  authority,  he  himself  testified : 

''  I  was  in  the  habit  of  raising  money  sometimes  by  di-awing  on 
the  Secretary  of  the  company,  at  Marysville — sometimes  by  getting 
notes  discounted — notes  which  I  gave  as  agent,  and  sometimes 
giving  my  own  note,  and  getting  a  friend  to  indorse  for  me.  I 
think  we  got  through  building  in  October,  1854.  I  cannot  state 
the  amount  precisely  that  I  borrowed,  as  I  sometimes  borrowed 
and  paid  shortly  afterwards.  I  suppose  it  could  not  fall  short  of 
f  80,000.  At  the  time  we  finished  building,  the  company  owed  me 
from  $20,000  to  125,000,  of  money  borrowed  by  me.  When  I 
would  write  to  them  for  money,  as  I  frequently  did,  I  would  receive 
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instructions  from  the  Secretary  to  raise  money  here,  as  none  could 
be  raised  in  Marysville.  The  company  gave  me  no  direct  instruc- 
tion about  the  employment  of  Farris.  He  continued  on  the  boat  for 
some  time — some  two  months,  more  or  less.  The  boat  was  laid  up 
after  running  some  two  months,  for  repairs,  and  Captain  Summers 
was  then  appointed  by  the  company.  The  understanding  when 
Captain  Farris  subscribed  was  that  the  money  he  paid  should  be 
returned  unless  he  retained  his  berth  on  the  boat.  After  the 
captain  was  displaced  from  the  '  Enterprise,'  he  said  to  me  that  he 
wanted  me  to  pay  him  back  the  money.  The  money  I  received 
from  Farris  was  paid  out  for  the  company,  principally  I  think,  in 
the  running  account  of  the  '  Enterprise." 

Letters  from  the  oflScers  to  Chapman,  written  shortly  previous  to 
the  transaction,  were  produced,  in  one  of  which  the  Secretary  said : 
"  Herewith  you  have  all  the  authority  from  the  Board  of  Directors 
that  you  require  to  ruin  us  all,  or  at  least  to  run  us  into  debt  so 
deep  that  we  shall  wish  ourselves  out  again."  And  in  another : 
"  I  hope  you  will  select  some  good  man  for  the  Enterprise."  And 
again :  "  How  much  money  will  you  want  to  clear  the  boat,  and 
send  her  afloat  clear  from  debt  ?" 

On  the  question  of  estoppel,  defendant  proved  that  on  the  ninth 
of  Mai-ch,  1855,  Farris  rendered  an  account  against  the  company 
of  debits  and  credits,  upon  which  he  had  a  settiement  with  the 
company.  In  this  account  no  mention  was  made  of  the  demand  on 
which  this  action  was  brought ;  that  on  the  thirtieth  of  April, 
1855,  Chapman  had  another  settlement  with  said  company.  In  his 
account,  consisting  of  debits  and  credits,  no  mention  is  made  of  the 
demand  on  which  this  action  was  brought.  This  account.  Chapman 
verified  as  a  complete  statement ;  and  in  his  verification  thereof,  he 
stated  tiiat  the  demand  sued  on  in  this  action  was  due  from  him  to 
said  Farris,  and  was  in  nowise  connected  with  the  business  of  said 
company.  Chapman  also  testified  that  in  January,  1855,  Farris 
caDed  on  him  for  the  eight  hundred  and  twenty  dollars,  and  to  a 
question  in  the  following  words :  "  Was  nothing  done  by  the  com- 
pany to  recognize  the  indebtedness  alleged  by  Farris  ?"  he  made 
the  following  answer:  "It  was  never  rendered  in  my  account 
between  myself  and  the  company.  It  was  kept  out  by  mutual  under- 
standing between  myself  and  Farris." 
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The  Court  found :  Ist,  that  the  respondent  through  its  authorized 
agent,  E.  Chapman,  on  the  twenty-seventh  of  August,  1854,  bor- 
rowed of  one  John  R.  Farris,  the  sum  of  three  hundred  dollars,  and 
on  the  fourth  of  September,  1854,  borrowed  from  the  same  John 
R.  Farris,  the  further  sum  of  five  hundred  dollars,  with  the  under- 
standing that  if  the  said  Farris  kept  his  situation  as  captam  of  the 
steamboat  "  Enterprise,"  it  should  apply  on  account  of  his  stock 
subscription,  otherwise  not — and  that  the  same  has  never  been  paid 
either  in  whole  or  in  part ;  2d,  that  said  claim  was  duly  assigned 
to  plaintiff.  On  these  findings,  judgment  was  rendered  for  plaintiff. 
Defendant  moved  for  a  new  trial,  which  was  denied ;  and  from  this 
order  and  from  the  judgment  he  appeals. 

John  Ourrey^  for  Appellant. 

I.  It  does  not  appear,  by  the  evidence,  that  Chapman  had  any 
authoriiy  to  make  any  contract  with  Farris  to  give  him  a  perma- 
nent situation,  or  to  agree  to  any  conditions  to  be  annexed  to  the 
subscription  wiiich  Farris  proposed  to  make  for  stock ;  nor  does  it 
appear  that  Chapman  agreed  to  any  such  conditions. 

Parol  evidence  of  a  previous  or  cotemporaneous  colloquium^  or 
of  conversations  or  declarations  at  or  before  or  after  the  time  when 
the  contract  is  reduced  to  writing  and  signed,  is  inadmissible.  (1 
Green.  Ev.  Sees.  275-277 ;  Starkie's  Ev.,  Part  VI,  995-1010 ; 
Mumford  v.  JSdlleU,  1  John.  439 ;  Rankin  v.  Am.  Ins.  Co.j  1 
HaU,  619 ;  Creery  v.  JBolly,  14  Wend.  26. 

n.  Chapman  and  Farris,  by  a  collusive  arrangement,  attempted 
to  defraud  tiie  company  of  the  principal  sum  of  money  sued  for  in 
this  action. 

The  conduct  of  both  Chapman  and  Farris,  was  to  induce  the 
company  to  act  otherwise  than  they  would  have  done  if  the  truth 
had  been  stated — ^if,  in  fact,  the  truth  respecting  this  demand  be  as 
Farris  now  pretends. 

If  the  claim  had  been  made  by  Farris  against  the  company  be- 
fore the  settiement  with  Chapman,  and  they  had  deemed  it  proper 
to  allow  it  and  pay  it,  then  it  would  have  been  made  to  enter  into 
Chapman's  account,  and  Chapman  would  have  been  charged  with 
it ;  while,  as  it  was,  the  company  paid  Chapman  a  balance,  which 
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they  could  have  justly  withheld  from  him,  and  thus  compelled  him 
to  account  for  the  money  he  had  obtained  from  Farris  on  the  com- 
pany's credit. 

The  rule  of  law  is,  that  a  party  is  concluded  by  admissions  or 
conduct  upon  which  others  have  been  induced  to  act  to  their  preju- 
dice. (1  Phillips'  Ev.  360 ;  1  Cow.  &  Hill's  Notes,  367 ;  Starkie 
Ev.  Part  IV,  31 ;  Quick  v.  Staines^  1  Bos.  &  PuUer,  295 ;  Wei- 
land  Canal  Co.  v.  Hathaway^  8  Wend.  483  ;  Chapman  v.  Searle^ 
3  Pick.  38 ;  Wallis  v.  True%dell^  6  Id.  455 ;  Stephens  v.  Baird, 
9  Cow.  274  ;  Hollister  v.  Johnson^  4  Wend.  642  ;  Demyer  v.  Sou- 
ger,  6  Id.  436,  437  ;  Fhwer  v.  Herhert,  2  Vesey,  sen.  325,  326 ; 
Pickard  v.  Sears,  6  Adol.  &  EUis,  469  ;  Gr^g  v.  WelU,  10  Id. 
90 ;  Dezell  v.  Odell,  3  Hill,  222.) 

K  Farris  loaned  the  money  to  the  company,  as  he  now  pretends, 
he  intentionally  misled  them,  and  that,  too,  with  the  view  to  have 
ihem  defrauded  in  their  settlement  with  Chapman.  (See  1  Story's 
Eq.,  Sees.  191, 192,  and  Notes.) 

The  subscription  paper  contained  no  stipulation  or  condition  for 
repayment  of  the  money  advanced  to  said  Farris  on  any  condition 
whatever. 

The  contract,  evidenced  by  this  subscription  paper,  is  clear, 
unambiguous,  and  conclusive,  and  as  I  have  already  shown,  cannot 
be  added  to  or  altered  by  parol  evidence. 

That  such  subscription  was  binding  as  a  contract  on  the  sub- 
scriber, John  R.  Farris,  see  the  following  authorities :  (^Lake  OrUa- 
tarioy  Avium  and  New  York  R,  M.  Co.  v.  Mason,  16  New  York, 
461 ;  The  Rensalaer  and  Wash,  Plank  Road  Co.  v.  Barton, 
Id.  457 ;  Cross  v.  Jackson,  5  Hill,  478 ;  Stanton  v.  Wilson,  2 
Id.  153  ;  Stewart  v.  Trustees  of  Hamilton  College,  2  Denio,  417  ; 
1  Wheaton's  Selwyn,  32,  and  cases  there  cited ;  Train  v.  Gold,  6 
Pick.  384 ;  Am.  Acad.  v.  Cowls,  Id.  427.) 

And  that  it  was  not  made  in  the  books  of  the  company  does  not 
alter  the  case.  (7  Barb.  158, 160 ;  21  Id.  454 ;  1  Keman,  102 ; 
14  Wend.  23 ;  9  John.  217  ;  21  Wend.  274.) 

George  Cadwalader,  for  Respondent. 

The  stock  was  subscribed  for  before  any  money  was  paid,  and  the 
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condition  attached  to  the  payment  of  the  money  was,  that  if  he, 
Farris,  kept  his  situation,  it  should  apply  upon  his  stock  subscrip- 
tion— otherwise  it  should  be  returned  to  him.  We  are  not  suing 
upon  the  stock  subscription,  and  neither  are  we  sued  thereon.  Nor 
did  our  right  of  action  accrue  at  the  date  of  Hie  subscription,  but 
at  the  date  of  the  advances  made  by  us  to  the  defendant. 

The  stock  subscription  and  its  conditional  character  were  proved, 
merely  to  illustrate  the  condition  upon  which  we  let  our  money  go 
into  the  hands  of  the  defendant ;  and,  in  this  view  of  the  case,  it  is 
wholly  unnecessary  to  inquire  into  the  validity  of  the  subscription, 
or  whether  parol  evidence  is  admissible  to  vary  its  terms. 

The  defendant  does  not  rely  upon  the  "subscription"  as  a 
defense  ;  to  do  so  he  must  recognize  Farris  as  a  stockholder,  and 
show  that  the  eight  hundred  and  twenty  dollars  was  necessary  to 
liquidate  the  assessments  upon  the  stock  held  by  him.  Neither 
does  Farris  rely  upon  the  subscription,  or  upon  a  contract  of  a  date 
even  with  the  stock  subscription. 

When  Farris  is  sued  upon  his  "  subscription,"  then  the  question 
may  arise,  whether  he  can  show  its  conditional  character  by  parol 
evidence,  and  the  cases  cited  by  counsel  may  possibly  be  appli- 
cable. 

The  advance  of  money,  from  whence  springs  our  right  of  action, 
was  not  contemporaneous  with  the  stock  subscription,  and  was  not 
made  to  apply  thereon  except  subject  to  a  condition  which  failed. 
The  money  procured  from  ,  Farris  was  used  in  paying  oflF  the 
hands  upon  the  company's  steamer  Enterprise  ;  this  fact  of  itself 
dispenses  with  all  proof  of  agency.  Dunlap's  Paley's  Agency, 
165,  says :  "  But  the  fact  of  articles  purchased  having  come  to  the 
use  of  the  master,  is  prima  facie  suflScient  to  make  him  liable." 
Upon  the  other  points  made  by  appellant,  it  is  sufficient  to  refer 
to  the  evidence. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

The  evidence  was  sufficient  to  sustain  the  finding  that  the  money 
was  advanced  as  a  loan,  to  be  applied  as  payment  on  the  stock  sub- 
scription, if  Farris  was  continued  in  his  place  as  captain  of  the 
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Enterprise ;  but  if  not  so  continued,  then  to  be  repaid.  It  is  hence 
not  necessary  to  decide  whether,  if  the  money  was  paid  on  the  stock 
subscription,  it  could  be  reclaimed  in  consequence  of  the  verbal 
condition  upon  which  the  subscription  was  made. 

Although  there  was  no  direct  authority  given  to  Chapman  by 
resolution  of  the  Board  of  Directors  to  borrow  the  money,  nor  any 
direct  ratification  by  resolution  of  the  Board,  yet  the  evidence  of 
the  character  of  Chapman's  agency  and  of  the  acta  which  he  did, 
and  the  knowledge  which  the  oflScers  and  directors  of  the  company 
had  of  his  habit  to  borrow  money  for  the  defendant  in  the  course 
of  his  agency,  and  the  fact  of  the  money  being  applied  to  the  use 
of  the  defendant,  was  sufficient  to  warrant  the  finding  that  the 
money  was  borrowed  for  the  defendant  by  its  lawful  agent. 

The  withholding  of  this  item  fix)m  the  account  rendered  by  Chap- 
man by  an  understanding  between  him  and  Farris,  indicates  a  pur- 
pose at  the  time  to  consider  the  money  advanced  either  as  a  pay- 
ment on  the  stock  subscription  or  a  loan  to  Chapman,  instead  of 
the  defendant ;  but  it  does  not  change  the  fact  that  the  money 
was  loaned  to  the  defendant,  as  found  by  the  Court  on  the  evi- 
dence, nor  was  it  an  act  which,  especially  when  considered  in  con- 
nection with  the  proof  as  to  what  transpired  between  the  officers  of 
the  company  and  Farris  in  regard  to  this  claim,  and  the  reference 
to  it  in  the  affidavit  annexed  to  Chapman's  account,  can  operate  as 
an  estoppel  against  claiming  the  amount  as  due  from  the  defendant. 

Judgment  affirmed. 


THE  PEOPLE  ex  rd.  FLAGLEY  v.  HUBBARD. 

Mandamus  docs  not  lie  to  compel  an  inferior  tribunal  to  act  in  a  particular 
manner  in  a  matter  respecting  which  it  is  invested  with  discretionary  power. 

The  action  of  a  Justice's  Court  in  granting  or  refusing  a  change  of  venue  can- 
not be  reviewed  in  an  application  for  a  mandamus.  By  this  writ  the  Justice 
may,  in  case  of  his  refusal,  be  compelled  to  act,  but  his  erroneous  action 
cannot  be  thus  corrected.    The  remedy  is  by  appeal. 

A  Justice's  Court  to  which  a  case  has  been  transferred  from  another  similar  Court 
may  again,  for  cause  shown,  change  the  venue. 
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Appeal  from  the  County  Court  of  Solano  Couniy. 
The  facts  are  stated  in  the  opinion. 

Whitman  ^  WeUSy  for  Appellant. 

The  respondent  had  no  authority  to  entertain  and  grant  the  appli- 
cation of  defendant  to  change  the  place  of  trial ;  or,  if  he  had 
such  authority,  the  determination  of  the  application  in  this  case  was 
a  nullity,  because  the  effect  of  it  is  to  reverse  the  decision  of  Justice 
Riddell,  which  had  become  the  law  of  the  case. 

It  was  competent  for  the  parties,  at  the  time  the  application  wajs 
made  in  Justice  Riddell's  Court,  to  have  contested  the  question  as 
to  the  place  of  trial,  and  to  have  brought  to  the  notice  of  the  Court 
any  objection  they  might  have  to  trying  the  case  in  the  Court  of 
respondent ;  having  failed  to  do  so,  we  insist  that  the  original  order 
of  Justice  Riddell  fixed  the  place  of  trial,  and  thus  far  became 
the  law  of  the  case.  Nor,  do  we  conceive,  that  the  provisions  of 
the  statute,  giving  the  Justice,  to  whose  Court  the  action  is  trans- 
ferred, full  jurisdiction  over  the  case,  militates  against  this  view. 
It  simply  provides  that  "  The  Justice  to  whom  an  action  may  be 
transferred  by  the  provisions  of  this  Sec.  582,  shall  have  and 
exercise  the  same  jurisdiction  over  the  action  as  if  it  had  been 
originally  commenced  before  him,"  and  ^ves  him  jurisdiction  to 
try  and  determine  the  case  as  it  comes  to  him,  but  not  to  re-try  it 
as  to  any  questions  already  passed  upon ;  for  in  such  case  he  might 
with  propriety  re-transfer  the  case  to  the  Court  of  the  Justice 
before  whom  it  was  originally  brought.  The  rule  established  by 
Sec.  582  of  the  Practice  Act  is  at  variance  with  the  general  pol- 
icy of  law,  in  allowing  the  party  to  exercise  his  caprice  as  to  the 
Court  in  which  his  case  is  to  be  tried,  on  a  simple  aflSdavit  of  belief; 
and  we  submit  that  there  is  no  good  reason  why  it  should  receive 
any  other  than  a  strictiy  literal  construction.  In  other  Courts,  a 
party  must  show  actual  facts  constituting  good  reasons  for  the 
change. 

The  question  raised  here  is  not  open  to  correction  by  appeal, 
as  we  have  only  the  right  of  appealing  from  a  judgment,  and 
the  cases  of  Larue  v.  Gfaskins  (6   Cal.  507)  and  PurceU  v. 
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McKune  (14  Id.  280)  are  in  point  as  to  our  right  to  this  remedy. 
If  the  action  of  the  respondent  in  this  case  be  sustained,  it  results 
that  a  cause  of  this  kind  may  be  sent  to  every  Court  in  the  county, 
seriatim,  and  never  be  tried.  The  provisions  of  the  statute  are 
imperative,  and  leave  only  to  the  discretion  of  the  Justice  the  fixmg 
the  place  of  trial.  If  his  action  in  this  respect  has  no  force  or 
efiFect,  the  determination  of  an  action  may  be  indefinitely  postponed 
upon  affidavits. 

No  one  marked  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

On  the  twentieth  day  of  November,  1862,  Flagley  commenced 
an  action  against  A.  GuiB^  and  others,  before  G.  H.  Riddell,  a 
Justice  of  the  Peace  in  the  County  of  Solano,  and  on  application 
of  the  defendants  the  action  was  removed  for  trial  before  the  defend- 
ant, Hubbard,  a  Justice  of  the  Peace  in  the  same  county.  At  the 
time  set  for  trial  before  the  defendant,  the  defendants  in  the  action 
again  moved  for  a  change  of  the  place  of  trial,  on  the  ground  that 
they  could  not  have  a  fair  trial  before  the  defendant.  The  Justice 
sustained  the  motion,  and  entered  an  order  changing  the  trial  to 
another  Justice  in  the  same  county.  The  plaintifiF,  Flagley,  then 
applied  to  the  County  Judge  of  Solano  County  for  a  writ  of  manr 
dama%,  commanding  the  defendant  to  vacate  the  order  of  removal 
entered  by  him,  and  to  proceed  to  try  the  action.  The  application 
for  the  writ  was  afterwards  heard  by  the  County  Court  of  Solano 
County,  and  the  same  was  refused,  and  the  petition  for  the  writ 
dismissed.  The  relator,  Flagley,  appeals  from  this  order  to  this 
Court,  and  contends  that  the  County  Court  erred  in  refusing  the 
writ  of  mandate  as  prayed  for. 

We  think  there  is  no  error,  and  that  the  County  Court  properly 
refused  to  grant  the  writ.  In  this  case  the  defendant,  as  a  judicial 
officer,  determined  a  question  properly  brought  before  him,  and  his 
action  therein  cannot  be  reviewed  by  means  of  a  writ  of  mandate. 
This  Court,  in  the  case  of  McDcmgal  v.  Bell  (4  Cal.  177),  recog- 
nized the  rule  that  "  Courts  of  law  have  uniformly  refused  to  allow 
the  rule  for  a  maniamvs  to  issue,  when  it  was  to  compel  a  person, 
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inferior  oflScer,  Court,  or  corporation,  to  act  in  any  particular  man- 
ner, where  such  person,  oflScer,  Court,  or  corporation  was  invested 
with  discretionary  power." 

In  the  present  case,  it  was  the  duty  of  the  defendant  to  deter- 
mine the  question  whether  the  defendants,  in  the  case  before  him, 
had  a  right  to  a  removal  of  the  cause,  and  having  decided  it,  his 
decision  is  subject  to  review,  upon  appeal  from  the  final  judgment, 
like  any  other  order  or  judgment  in  the  case,  and  in  this  form  the 
relator  has  a  full  and  ample  remedy.  Had  the  Justice  refused  to 
decide  the  matter,  or  make  any  order  upon  the  motion  for  removal, 
and  refused  to  proceed  with  the  case,  then  he  might  have  been 
compelled  by  mandamus  to  act  and  determine  the  questions  sub- 
mitted to  him. 

The  judgment  is  affirmed. 

On  petition  for  rehearing  Crocker,  J.  delivered  the  following 
opinion — Cope,  C.  J.  and  Norton,  J.  concurring. 

In  the  petition  for  a  rehearing  in  this  case,  it  is  urged  that  the 
Justice  had  no  discretion  imder  the  statute,  and  that  it  was  his 
duty  to  proceed  to  try  the  case ;  but  no  reason  is  given  for  this 
position.  Section  582  of  the  Practice  Act  provides  that  ''if 
either  party  make  affidavit  that  he  has  reason  to  believe,  and  does 
believe,  that  he  cannot  have  a  fair  and  impartial  trial  before  such 
Justice,  by  reason  of  the  interest,  prejudice,  or  bias  of  the  Justice, 
the  action  shall  be  transferred  to  some  other  Justice  of  the  same  or 
neighboring  township."  That  affidavit  was  made  in  this  case  before 
the  defendant.  It  would  seem  that  upon  the  filing  of  the  affidavit, 
as  required  by  the  statute,  it  would  be  the  duty  of  the  Justice  not 
to  try  the  case,  but  to  transfer  it.  The  fact  that  it  had  abeady 
been  changed  once  can  make  no  difierence,  as  the  object  of  the 
law  is  to  provide  the  parties  with  a  disinterested,  unprejudiced,  and 
unbiased  tribunal  to  adjudicate  their  cause.  The  party  was  not 
barred  from  applying  for  the  second  transfer  because  the  first 
Justice  had  ordered  the  case  for  trial  before  the  defendant.  He 
might  not  then  have  known  of  the  interest,  prejudice,  or  bias  of 
the  defendant,  and  therefore  may  not  have  raised  any  objection, 
or  if  he  had  raised  it,  might  not  have  been  able  to  substantiate 
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it.  He  was  not  therefore  estopped  from  applying  for  the  second 
change. 

We  are  referred  to  the  case  of  Larue  v.  Gaskins  (5  Cal.  607), 
in  support  of  the  proposition  that  a  mandamus  is  the  proper  rem- 
edy. In  that  case  the  Justice  refused  to  transfer  the  cause  or  pro- 
ceed with  the  trial,  and  it  was  because  of  this  refusal  to  act  that 
the  mrnidamiM  became  the  proper  remedy.  But  where  the  officer 
does  act,  and  either  transfers  the  case  or  proceeds  with  the  trial, 
the  correctness  of  such  action  cannot  be  reviewed  by  this  writ. 
The  same  principle  is  recognized  in  the  case  of  PurceU  v.  McKune 
(14  Cal.  230). 

The  petition  for  a  rehearing  is  denied. 


BENNETT  v.  HIS  CREDITORS. 

Thb  &ct  that  the  schedales  of  losses  and  property  attached  to  the  petition  of 
an  insolvent  are  defective  in  not  setting  forth  the  items  with  safficicnt  partic- 
nlarity,  is  no  groond  for  dismissing  the  proceeding  for  his  discharge.  These 
defects  affect  the  sufficiency  of  the  papers  as  pleadings,  bat  not  the  question 
of  jurisdiction. 

In  a  proceeding  for  discharge  by  an  insolvent,  the  filing  of  the  petition,  which 
stands  in  the  place  of  a  complaint,  and  due  publication  of  the  notice  to  cred- 
itors, which  stands  in  the  place  of  a  summons,  give  the  Court  jurisdiction 
over  the  subject  matter  and  the  parties. 

If  the  schedules  attached  to  the  petition  of  an  insolvent  do  not  set  forth  the  items 
with  sufficient  particularity,  the  proper  remedy  is  by  motion  to  require  the 
insolvent  to  state  them  properly,  and  not  by  motion  to  dismiss. 

An  objection  by  the  respondent  that  the  transcript  does  not  contain  the  whole 
record  must,  under  the  rules  of  this  Court,  be  made  before  the  case  is  sub- 
mitted. If  made  for  the  first  time  in  a  brief  after  submission  it  will  not  be 
considered. 

Appeal  fipom  the  Twelfth  Judicial  District. 

The  transcript  in  this  caae  contains  the  insolvent's  petition,  in 
which  reference  is  made  to  certain  schedules  attached.  The  latter, 
which  appear  to  have  been  the  foundation  of  the  motion  to  dismiss, 
do  not  appear  in  the  transcript,  nor  does  the  motion  for  dismissal, 
which  is  set  forth  with  the  decision  thereon,  conjbain  any  statement 
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of  the  grounds  on  which  it  is  made.  The  case  was  submitted  on 
briefs  without  objection  by  either  party  that  the  record  was  incom- 
plete. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Frank  Smithy  for  Appellant, 

Contended  that  the  defects  alleged  to  exist  in  the  schedules  were 
similar  to  insufficient  allegations  in  a  pleading,  and  subject  to  objec- 
tion by  way  of  demurrer  and  to  amendment,  but  did  not  affect  the 
jurisdiction  of  the  Court,  and  cited :  (^Brewster  v.  LudikinSy  19 
Cal.  162  ;  Moore  v.  Ms  Oreditor%,  Id.  691 ;  2  Pet.  709-712  ;  Id. 
623  ;  2  How.  U.  S.  338 ;  3  John.  105.) 

M.  Comptoriy  for  Respondent. 

I.  The  record  not  purporting  to  contain  all  the  papers  in  the  case, 
this  Court  wiU  not  interfere  or  review  the  order  of  the  Court  below 
in  dismissing  the  insolvent  proceedings.  (Louck%  v.  Edmomon^ 
18  Cal.  203 ;  Stone  v.  Stone,  17  Id.  618.)  If  the  whole  record 
had  come  up,  error  upon  the  record,  or  the  decision  of  the  Court 
upon  it,  could  then  be  assigned.  (JSanscom  v.  Tower,  17  Cal. 
518.)  But  where  there  is  no  record,  or  a  defective  record,  the 
Supreme  Court  will  presume  the  decision  of  the  Court  below  to 
be  correct,  for  the  appellant  must  show  affirmative  error.  (People 
V.  Levinson,  16  Cal.  98.) 

n.  The  question  of  jurisdiction  is  always  open,  and  may  be 
taken  advantage  of  at  any  stage  of  the  proceedings,  either  before 
or  after  final  judgment.  (EUiot  v.  Piersol,  1  Pet.  328 ;  Aldiers 
V.  Henning,  4  Conn.  382 ;  Evil  v.  WiUiarM,  1  Pick.  232  ;  Camp- 
bell  V.  Fonre}/,  7  Conn.  64 ;  Glm  v.  SmitJi,  2  Gill  &  John.  293.) 

in.  The  Insolvent  Courts  of  this  State  are  Courts  of  inferior 
and  limited  jurisdiction.  (Cohen  v.  Barrett^  5  Cal.  95  ;  Harper 
V.  Freelon,  6  Id.  76.)  A  party  relying  on  a  right  derived  under 
this  statute  is  bound  to  show  the  Court  had  jurisdiction  to  act  in  the 
first  instance.  (Sackett  v.  Andress,  5  Hill,  327.)  The  jurisdic- 
tion will  not  be  presumed.  In  Courts  of  general  jurisdiction,  the 
jurisdiction  will  be  presumed ;  but  in  Courts  of  limited  and  especial 
jurisdiction,  you  must  show  it.    This  is  the  universal  rule  ;  and  a 
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party  who  reUes  upon  the  proceedings  of  such  a  Court,  is  bound  to 
establish  the  jurisdiction  aflSrmatively  upon  the  face  of  the  proceed- 
ings, both  over  the  parties  and  the  subject  matter ;  and  hence  all 
the  requirements  of  the  statute  must  be  strictly  pursued ;  other- 
wise the  proceedings  are  ab  initio  void,  and  may  be  assailed  when- 
ever they  are  brought  in  question.  (^Schnider  v.  McFarlandj  2 
Comst.  459, 461, 464  ;  Corwin  v.  Merritt,  3  Barb.  341, 343,  346 ; 
Bloom  V.  Burdick,  1  Hill,  134, 139, 143  ;  People  v.  Barnes,  12 
Wend.  494 ;  People  v.  Corlies,  1  Sandf.  247  ;  Smith  v.  Rice,  11 
Mass.  507,  510,  612 ;  Planters'  Bank  v.  Johnson,  7  S.  &  M.  449, 
454 ;  Wiley  v.  White,  2  Stew.  &  Porter,  355 ;  Vervtress  v.  Smith, 
10  Pet.  161.) 

These  are  special  proceedings.  (^Harper  v.  Freelon,  6  Cal.  76.) 
The  provision  of  the  statute  is  strict,  and  must  be  strictly  followed. 
(Cohen  V.  Barrett,  6  Cal.  195.)  All  the  necessary  facts  which 
the  statute  directs  must  be  distinctly  set  out,  in  order  to  confer 
jurisdiction.  (Sackett  v.  Andrews,  5  Hill,  327  ;  Sallin  v.  Tobias, 
3  Paige,  338  ;  Wheeler  v.  Townsend,  3  Wend.  247  ;  Bigdow  v. 
Steams,  19  John.  41 ;  Oole  v.  Stafford,  1  Caine,  340 ;  SaUin  v. 
Thomas,  1  John.  300.)  That  the  insolvent  must  give  a  "  list "  of 
losses  he  may  have  sustained  (not  a  lumped  statement),  and  a  com- 
plete and  perfect  inventory  of  all  his  property,  real,  personal,  and 
mixed,  of  all  choses  in  action,  debts  due  or  to  become  due,  is  unques- 
tionable, in  order  to  constitute  jurisdiction.  (See  Wood's  Dig.  Sec. 
3,  p.  496.)  The  rule  respecting  statutes  of  this  kind  is  strict,  and 
there  is  a  legal  duiy  resting  upon  the  insolvent  to  comply  strictly 
with  its  terms.  A  failure  in  this  respect  goes  to  the  jurisdiction, 
and  may  be  taken  advantage  of  at  any  stage  of  the  proceedings, 
either  before  or  after  final  verdict  or  judgment.  It  is  like  a  defect- 
ive indictment,  or  information,  not  being  aided  by  a  verdict,  as 
defective  pleadings  are  in  civil  cases.  But  such  a  defect  in  a  dec- 
laration or  complaint,  would  be  a  ground  of  error  in  a  civil  case,  and 
that  too  in  a  Court  of  general  jurisdiction.  (Bacon  v.  Paige,  1 
Conn.  404.) 

As  a  voluntaly  bankrupt,  it  was  necessary  for  the  insolvent  to 
present  to  the  Judge  such  papers  in  legal  form  as  the  statute  directs, 
before  the  jurisdiction  of  the  Court  could  attach.  (Sackett  v.  Anr 
dress,  5  HiU,  327.) 
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The  case  of  Brewster  v.  LudekinSj  cited,  and  relied  on  bj  the 
appellant  as  an  authority  in  this  case,  has  no  application  whatever. 
In  that  case  an  attempt  was  made  to  impeach  the  discharge  coUat- 
erally,  in  another  proceeding  ;  and  the  Court  held  that  the  insolvent 
proceedings  were  sufficient  to  protect  them  &om  an  attack  collat- 
erally, after  final  decree.  But  the  objection  here  is  taken  in  the 
insolvent  proceedings  themselves.  This  Court  did  not  go  as  far  in 
the  case  of  Brewster  v.  Ludekina^  nor  has  it  ever  yet  gone  so  far  as 
to  decide,  that  an  objection  going  to  the  jurisdiction  of  the  Court 
when  made  as  a  ground  of  opposition,  is  not  fatal,  and  may  not  be 
taken  advantage  of  in  the  very  proceeding  itself. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

This  is  an  appeal  from  an  order  dismissing  the  proceedings  in 
insolvency  instituted  by  the  appellant. 

The  appellant  filed  his  petition  in  insolvency  in  the  Court  below 
on  the  fifteenth  day  of  January,  1861,  and  the  usual  orders  were 
made  for  a  meeting  of  the  creditors  and  for  a  stay  of  proceedings 
against  the  insolvent.  Notice  was  duly  published,  an  assignee  was 
afterwards  appointed  by  the  Court,  and  George  C.  Johnson  appeared 
and  filed  an  opposition  to  the  discharge  upon  various  grounds.  The 
insolvent  filed  his  answer  to  this  opposition,  denying  all  the  charges, 
and  the  issues  thus  presented  were  duly  tried  by  a  jury,  who  re- 
turned a  verdict  in  favor  of  the  insolvent.  The  opposing  creditor 
then  moved  to  dismiss  the  proceedings,  which  motion  was  granted 
by  the  Court  below,  and  the  msolvent  appeals  therefrom  to  this 
Court,  alleging  that  the  Court  erred  in  dismissing  the  case. 

It  appears  that  the  motion  to  dismiss  was  made  on  the  ground 
that  the  Court  had  never  acquired  jurisdiction  of  the  proceedings, 
and  this  seems  to  have  been  predicated  upon  the  alleged  insuffi- 
ciency of  the  schedule  of  losses  and  of  the  insolvent's  property, 
attached  to  the  petition,  which,  it  is  claimed,  do  not  set  forth  the 
items  with  sufficient  particularity. 

We  think  that  these  objections  and  defects  are  not  sufficient  to 
authorize  the  action  of  the  Court  in  dismissing  the  case.  The  objec- 
tions urged  afiect  the  sufficiency  of  the  papers  as  pleadings^  but  not 
4 


Digitized  by 


Google 


42         SUPREME  COURT— APRIL  TERM,  186S. 

Brooks  V.  Crosbj. 

the  question  of  jurisdiction.  As  pleadings,  any  defect  or  omission 
might  be  corrected  by  amendment. 

It  is  true,  proceedings  in  insolvency  are  founded  upon  the  statute, 
and  the  Courts  in  these  cases  exercise  a  special  jurisdiction.  In 
such  cases  the  general  rule  is  that  the  requirements  of  the  statute 
must  be  strictly  pursued.  In  order  to  give  the  Court  jurisdiction 
of  the  case  the  insolvent  must  file  a  petition,  setting  forth  substan- 
tially such  a  state  of  facts  as  will  bring  the  case  within  the  provi- 
sions of  the  statute,  and  show  that  he  is  entitled  to  the  relief  therein 
provided.  The  petition,  which  stands  in  the  place  of  a  complaint, 
and  the  notice,  which  stands  in  the  place  of  a  summons,  when  duly 
published,  give  the  Court  jurisdiction  over  the  subject  matter  and 
the  parties.     (^Brewster  v.  LudekinSy  19  Cal.  162.) 

If  the  petition  and  schedule  are  insufficient  or  defective,  they 
may  be  objected  to  and  amended,  if  desired,  like  other  pleadings, 
and  the  Court,  after  having  acquired  jurisdiction,  can  take  such 
action  respecting  them  as  the  rules  of  law  authorize.  In  the  pres- 
ent case,  if  the  schedules  do  not  set  forth  the  items  with  sufficient 
particularity,  the  proper  remedy  is  by  motion  to  require  the  insol- 
vent to  state  them  properly,  and  not  by  motion  to  dismiss  for  want 
of  jurisdiction. 

The  respondent  m  his  brief,  filed  since  the  case  was  submitted, 
objects  that  the  transcript  does  not  contain  the  whole  record.  It  is 
not  urged  that  it  is  insufficient  to  show  the  action  of  the  Court  in 
which  the  alleged  error  was  committed.  This  objection,  if  a  valid 
one,  shoidd,  under  the  rules  of  this  Court,  have  been  made  before 
the  submission  of  the  case  ;  and  then  the  appellant,  if  necessary, 
could  have  appKed  for  an  order  requiring  any  omitted  papers  to  be 
certified  to  this  Court. 

The  judgment  of  the  Court  below,  disnussing  the  case,  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings. 


BROOKS  V.  CROSBY  et  al 

A  PABTT  who  appears  at  the  taking  of  a  deposition  and  examines  the  witness 
without  objecting  to  his  competency  cannot  afterwards  interpose  that  objection. 
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VHiere  the  parties  stipulated  that  a  deposition  which  had  been  taken  in  another 
action  should  be  used  on  the  trial  "  with  the  same  force  and  effect,  and  subject 
to  the  same  exceptions,  as  if  taken  in  this  case :"  held,  that  the  stipulation 
was  a  waiver  of  any  objection  to  the  competency  of  the  witness. 

Where  the  interest  of  a  witness  is  disclosed  during  the  examination  in  chief,  an 
objection  to  his  competency  must  be  taken  before  the  cross-examination.  The 
opposing  party  cannot  take  the  chances  of  a  cross-examination  and  then  move 
to  strike  out. 

What  latitude  shall  be  allowed  to  a  plaintiff  in  introducing  evidence  in  rebuttal 
af^er  defendant  has  rested,  is  entirely  discretionary  with  the  trial  Court,  and 
its  action  in  this  respect  is  not  subject  to  review  upon  appeal. 

Where  the  charge  of  the  Court,  taken  as  a  whole,  fairly  submitted  the  case  to  the 
jury,  the  judgment  will  not  be  disturbed  because  that  some  instructions  were 
refused  which  could  properly  have  been  given,  or  that  some  of  those  given 
are  subject  to  verbal  criticism. 

Appeal  from  the  Twelfth  Judicial  District. 

This  is  an  action  of  ejectment  brought  by  B.  S.  Brooks  against 
William  Crosby  and  others,  executors  of  John  Clyne,  to  recover 
twenty  acres  of  land  lying  within  the  limits  of  the  City  of  San 
Francisco.  Plaintiff  derives  his  title  from  one  Foley,  and  on  the 
trial  sought  to  recover  by  showing  a  prior  possession  of  the  prem- 
ises in  Foley.  Both  Foley  and  Clyne,  the  defendants'  testator, 
were  living  upon  the  premises  in  1853,  and  the  principal  question 
mooted  was  as  to  which  of  the  two  were  in  the  actual  possession  at 
that  time.  The  testimony  was  voluminous  and  conflicting,  that  of 
plaintiff  tending  to  show  that  the  occupation  of  Clyne  was  under 
Foley,  and  that  of  defendants  that  Clyne  had  a  possession  inde- 
pendent and  adverse. 

On  the  trial  plaintiff  offered  in  evidence  the  depositiotl  of  one 
Welch,  which  had  been  taken  in  another  case.  It  had  been  stipu- 
lated by  the  parties  in  the  present  action,  "  that  the  deposition  of 
A.  Welch,  taken  in  the  case  of  Zenos  Coffin  v.  John  Clyne  in  this 
Court,  may  be  used  in  evidence  with  the  same  force  and  effect,  and 
subject  to  the  same  exceptions  and  objections  in  all  respects  as  if 
taken  in  this  case."  No  objection  to  the  competency  of  the  wit- 
ness was  taken  in  the  deposition.  From  certain  deeds  which  were 
in  evidence  it  appeared  that  Welch  had  once  been  the  owner  of  the 
premises  by  conveyance  from  Foley,  and  that  he  had  only,  so  far 
as  these  deeds  showed,  parted  with  a  portion  of  the  title,  still 
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remaining  the  owner  of  an  undivided  interest.  The  deposition 
showed  an  examination  of  Welch  upon  the  question  of  his  interest 
in  the  same  premises  sought  to  be  recovered  in  this  action,  in 
which  he  stated  that  he  had  once  owned  an  interest  but  had  sold  it. 
Defendants  objected  to  the  reading  of  the  deposition  on  the  ground 
of  interest  in  the  witness ;  the  objection  was  overruled  and  defend- 
ants excepted. 

The  plaintiff  called  as  a  witness  one  Shear,  and  in  the  course  of 
his  examination  in  chief  a  deed  was  introduced  which  showed  that 
witness  had  once  owned  an  undivided  interest  in  the  premises. 
Defendants  cross-examined  him  at  length  on  other  matters,  and 
then  moved  to  strike  out  his  evidence  on  the  ground  that  he  was 
interested,  which  the  Court  denied,  and  defendants  excepted. 
Plaintiff  then  proposed  to  question  the  witness  for  the  purpose  of 
disproving  his  apparent  interest.  Defendants  objected  on  the 
ground  that  the  interest  having  been  shown  aliunde  by  a  deed, 
could  not  be  disproved  by  his  own  evidence.  The  Court  overruled 
the  objection  and  defendants  excepted,  and  the  witness  then  stated 
that  he  had  sold  all  his  interest  to  one  Parsons  before  the  com- 
mencement of  the  action. 

The  plaintiff,  in  making  out  his  case,  introduced  evidence  tend- 
ing to  show  that  Cljne  had  occupied  the  premises  as  tenant  of 
Foley,  and  proved  admissions  of  Clyne  that  he  had  paid  Foley  rent. 
The  defendants'  evidence  tended  to  disprove  any  tenancy.  After 
defendants  rested,  plaintiff  called  in  rebuttal  one  Harkness,  and 
proposed  to  prove  by  him  that  he  knew  of  Clyne  having  paid  rent 
to  Foley;  Defendants  objected  on  the  groimd  that  the  evidence 
was  not  proper  in  rebuttal ;  that  plaintiff  having  in  his  chief  exam- 
ination gone  into  this  question  should  have  exhausted  his  proof 
upon  it.  The  objection  was  overruled  and  exception  taken  by 
defendants. 

A  large  number  of  instructions  were  asked  by  the  parties,  the 
action  of  the  Court  upon  many  of  which  is  assigned  as  error ;  but 
as  they  were  not  separately  considered  in  the  opinion  they  are 
omitted  from  this  statement.  The  verdict  and  judgment  were  for 
the  plaintiff  and  defendants  appeal. 
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D.  BixUtj  for  Appellants. 

I.  The  evidence  was  insufficient  to  justify  the  verdict.  The 
defendants  claim  that  according  to  the  testimony  neither  Foley  nor 
his  grantees  had  any  prior  actual  possession  of  the  premises,  but 
whatever  question  there  may  be  as  to  the  possession  up  to  1858 
and  during  that  year,  there  is  none  as  to  the  possession  subse- 
quently. From  that  time  it  is  not  disputed  that  Clyne  was  in  the 
actual  exclusive  possession  until  his  death,  November  13th,  1860, 
and  his  executor  since.  This  action  was  not  commenced  until 
December  11th,  1860,  and  the  defendants  having  shown  an  ad- 
verse possession  for  more  than  five  years  previously,  under  their 
plea  of  the  Statute  of  Limitations  the  plaintiff  was  barred  of  recov- 
ery. 

n.  The  Court  should  have  excluded  the  depoffltion  of  Welch, 
on  the  objection  of  defendant,  that  being  a  jomt  tenant  or  tenant  in 
common  with  plaintiff — as  appeared  by  ike  deeds  put  m  evidence 
— a  recovery  would  inure  to  his  benefit,  and  he  was  interested. 
(^Barrett  v.  Frenehj  1  Conn.  364,  365 ;  Bogers  v.  Jfoie,  4  Dev- 
ereux,  180,  196 ;  Smith  v.  Blackman,  1  Salk.  283.) 

Where  a  prima  fade  case  has  been  made  out  against  the  defend- 
ant, as  tenant  in  possession,  a  witness  is  incompetent  to  prove  him- 
self the  real  tenant,  and  that  the  defendant  was  only  his  bailiff. 
(JDoe  V.  TFt&fe,  5  Taunt.  183),  per  Mansfield,  C.  J. :  "  He  comes 
to  rebut  a  verdict  which  would  have  the  effect  of  turning  him  out 
immediately,  and  that  is  an  immediate  interest,  and  outweighs  the 
contrary  and  remoter  effect  of  his  subjecting  himself,  by  his  testi- 
mony, to  an  action."  (And  see,  also,  Doe  v.  Bingham^  4  Bam. 
&  Aid.  560,  661.) 

Nor  is  a  tenant  in  possession  a  competent  witness  to  support  his 
landlord's  title,  because  it  is  to  uphold  his  own  possession.  (^Boe  v. 
WiUiamay  Cowper,  621 ;  Boe  v.  Pye,  1  Esp.  364.) 

in.  The  Court  erred  in  refusing  to  strike  out  the  testimony  of 
the  plaintiff's  witness,  Wm.  Shear,  on  the  ground  that  he  was  inters 
ested  in  the  premises.     (Bee.  44.) 

Admitting  that  where  the  interest  of  the  witness  appears  by  his 
own  parol  testimony,  when  no  writing  is  produced,  he  may  remove 
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that  interest  by  the  same  testimony,  we  contend  that  if  such  interest 
appear  aliunde^  independent  of  his  own  examination,  or  when  during 
his  examination,  a  deed  or  writing  is  produced  showing  his  interest, 
that  interest  must  be  overcome  by  evidence  independent  of  his  own, 
or  by  the  introduction  of  a  deed  or  writing  divesting  him  of  the 
interest.  (TAe  Watchman^  Ware,  235,  236;  Murray  v.  Marshy 
Phillips'  Ev.  101,  102;  2  Hayw.  290;  Mifflin  v.  Bingham, 
Peake's  Ev.  186 ;  1  Dall.  272 ;  Bridge  v.  Wdlingtm,  1  Mass. 
219;  Anderson  v.  Young^s  JExecutors,  21  Penn.  State,  447; 
Banks  v.  Olegg,  14  Id.  391 ;  Goodhay  v.  Hendry ,  1  Mood.  & 
Malk. ;  Wandleas  v.  Cawthome,  Id.  321,  note  319  ;  Anonymous, 
Id.  same  page ;  and  see  also  Mantressar  v.  Bice,  3  Wend.  180 ; 
Mans  V.  Gray,  1  Mart.  Lou.  N.  S.  709  ;  Mott  v.  Hicks,  1  Cow. 
613,  535,  540.) 

The  witness  was  therefore  still  interested  as  a  tenant  in  common, 
and  his  testimony  should  have  been  excluded. 

IV.  The  Court  erred  in  admitting  the  testimony  of  Harkness,  a 
witness  called  by  the  plaintiff  after  defendants  had  rested,  of  pay- 
ment by  Clyne  to  Shear  of  rent,  agamst  defendants'  objections  that 
the  testimony  was  not  rebutting.  The  plaintiff  should  not  have' 
been  permitted,  in  reply  to  the  defendants'  case,  to  adduce  testi- 
mony, which  he  might  have  adduced  in  the  first  instance.  (2  Phil. 
Ev.  4  Am.  Ed.  912;  Brotvn  v.  Murray,  Ry.  &  Moody,  254; 
Gilpin  V.  Conse^^,  3  Wash.  C.  C.  188, 189.) 

In  the  last  case  the  Court  say :  ^^  In  your  opening  you  exammed 
witness  on  this  subject,  and  as  nothing  new  on  that  subject  has  been 
given  in  evidence,  it  would  be  improper  for  the  plaintiff  again  to 
examine  witnesses  respecting  it." 

y.  The  Court  erred  in  giving  improper  instructions  and  in 
refusing  to  give  proper  ones  asked  by  defendants. 

B.  S.  Brooks,  Respondent,  in  pro,  per. 

I.  The  deposition  of  Welch  was  properly  admitted.  Under  the 
stipulation  it  was  not  competent  for  the  defendants'  counsel  to  object 
to  the  "  deposition  being  used  in  evidence."  The  saving  of  excep- 
tions and  objections  only  goes  to  objections  to  the  testimony  given, 
for  incompetency  or  irrelevancy,  but  does  not  save  a  preliminary 
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objection  to  the  witness  himself.     It  was  so  decided  in  Stebbins  v. 
Sutter,  (2  Stew.  149.) 

Objections  to  the  competency  of  a  witness  must  be  taken  at  the 
time  the  deposition  is  taken,  if  known  at  that  time ;  and  if  the  partj 
proceeds  with  the  cross-examination  of  the  witness  (except  de  bene 
esse^  after  he  knows  of  his  interest  he  thereby  waives  the  objection. 
A  single  step  is  sufficient.  (^Morehouse  v.  De  Pa%%en,  Coop.  C.  C. 
300 ;  19  Vesey,  438 ;  Eamcmd  v.  Caurtaldj  1  Russ.  &  Myl.  429 ; 
Fellingham  v.  Sparrow,  9  Dowl.  P.  C.  114 ;  4  Jur.  1036 ;  Luti^ 
ninffs  V.  Bow,  10  Ad.  &  E.  606  ;  2  Per.  &  D.  638  ;  3  Mo.  604  ; 
Sheridan  v.  Medara,  2  Stockt.  469 ;  Drake  v.  Foster,  28  Ala. 
649 ;  Oro%by  v.  Floyd,  2  Baily,  183  ;  Henry  v.  Morgan,  2  Binn. 
497 ;  Hayes  v.  White  Pigeon  Beet  Svgar  Co.,  1  Doug.  193 ; 
Lewis  V.  Moore,  20  Conn.  211 ;  Chateau  v.  Thompson,  3  Ohio, 
424;  Hair  v.  IMh,  28  Ala.  286;  KimbaU  v.  Gearhart,  12  Cal. 
46 ;  1  Phil,  on  Ev.  154,  and  note  6.) 

The  precise  question  seems  to  have  been  determined  in  this  Court 
in  the  case  of  Jones  v.  Love  (9  Cal.  71),  where  the  Court  say: 
^'  No  objection  was  taken  to  the  testimony  of  the  witness  upon  his 
examination  or  cross-examination  on  this  ground,  and  no  objection 
appeared  on  the  face  of  the  depontion.  The  fact  of  interest  there 
appeared,  but  no  statement  that  the  defendants  would  object  to  his 
testimony  on  the  trial  for  that  cause.  It  was  too  late  to  make  the 
objection  upon  the  trial  after  defendants  had  appeared  and  cross- 
examined  the  witness.  Such  an  objection  must  be  taken  at  the  ear- 
liest moment." 

II.  There  was  no  error  in  refusing  to  strike  out  the  testimony 
of  the  plaintiff's  witness,  William  Shear,  on  the  ground  that  he  was 
interested  in  the  premises. 

If,  as  counsel  say,  the  mterest  of  the  witness  appeared  by  the 
production  of  the  partition  deed,  he  should  have  objected  then. 
But  his  examination  was  continued  ;  and  it  was  not  imtil  the  defend- 
ant had  finished  his  cross-examination  that  he  moved  to  strike  out 
the  testimony.  It  was  too  late.  If  the  objection  of  his  interest 
wafl  founded  upon  the  partition  deed,  it  should  have  been  made  when 
that  deed  was  introduced.     (See  authorities  cited  on  first  point.) 

m.     The  admission  of  Harkness  to  testify  in  rebuttal  was  right, 
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but  whether  right  or  wrong  it  was  a  matter  of  discretion  with  the 
lower  Court  and  not  reviewable  on  appeal.     (^Cutlmrk  v.  Gilbert^ 
4  S.  &  R.  551 ;  Jackson  v.  Tallmage^  4  Conn.  460 ;  Hutchings 
T.  ChildrenSy  4  Stew.  &  Port.  34 ;  Myer  v.  Ludiuig,  1  Penn.  47  ; 
Smith  V.  BriUon^  4  Humph.  201 ;  Prather  v.  Taylor ^  1  B.  Mon. 
244 ;   Vicaro  v.  Commonweaithy  6  Dana,  504 ;  Commonwealth  v. 
Michetston,  5  Met.  412 ;  Taylor  v.  ShemweU,  4  B.  Mon.  676 ; 
Ford  V.  Niles,  1  HiU,  300 ;  Fhila.  R.  R.  v.  Steviaon,  14  Pet. 
448 ;  Bumham  v.  Howe,  10  Shep.  489 ;  Young  v.  Bermett,  4 
Scam.  43  ;  Slate  v  Silver,  3  Dev.  382 ;  Touma  v.  jBfdtife,  2  Ala. 
694 ;  Faut  v.  Caihcart,  8  Id.  726 ;  Borland  v.  Mayhew,  Id.  104 
t%  V.  PAt/er,  13  Id.  821 ;   Walker  v.  TToZAer,  14  Geo.  240 
Buane  v.  Treat,  35  Me.  198 ;  Fierce  v.  TTood,  3  Foster,  519 
Henry  v.  iowrfZ,  16  Barb.  268;  McCoy  v.  Fhillips,  4  Rich.  463 
(?tZ6ef<  V.  Gilbert,  22  Ala.  501 ;  Fdgar  v.  JKi?Ar?i,  Id.  796 
Outlaw  V.  Hurdle,  1  Jones'  Law,  160 ;  -Sforse  v.  Holland,  36  Me. 
14 ;  Robinson  v.  Fitzburg  and  M.  R.  R.  Co.,  7  Gray,  92 ;  Mar- 
tin V.  Maguire,  Id.  777  ;  Bergen  v.  TTAzte,  2  Bosw.  92 ;  Mattier 
V.  Cbift^ri,  24  Geo.  384 ;  Mowry  v.  Starbuck,  4  Cal.  275 ;  Friest 
V.  £/wwm  CawaZ  Cb.,  6  Id.  171 ;  Gordon  v.  Searing,  8  Id.  50 ; 
Touchard  v.  (7aZ.  /Sfaj^e  Co.,  13  Id.  605 ;  Lisman  v.  ^arZy,  16 
Id.  199.) 

ly.  In  ordinary  cases,  notwithstanding  a  misdirection,  if  the 
Court  see  that  justice  has  been  done,  and  that  a  new  trial  ought  to 
produce  the  same  result,  a  new  trial  will  not  be  granted.  (1  Gra- 
ham &  W.  on  New  Trials,  301.)  We  think  it  woidd  be  going  too  far 
in  a  case  where  legal  and  equitable  justice  appears  to  be  done  by  the 
verdict,  to  grant  a  new  trial  for  an  error  which  did  not  probably, 
although  it  might  possibly,  have  operated  upon  the  minds  of  some 
of  the  jury.  (2Vatn  v.  Collins,  2  Pick.  146.)  The  Court  never 
grants  a  new  trial  when  they  see  clearly  the  merits  have  been  fully 
and  fairly  tried.  (^Sarnson  v.  Appleyard,  3  Wilson,  272.)  Thou^ 
the  Judge  may  have  made  some  little  slip  in  his  directions  to  the 
jury,  yet  if  justice  be  done  by  the  verdict  the  Court  ought  not  to 
interfere  and  set  it  aside.  (^Eastmck  v.  Caillaud,  6  Term,  420 ; 
1  Graham  k  W.  on  New  Trials,  271,  801,  822,  323,  341-344 ;  8 
Id.  817 ;  Johnson  v.  Blackman,  11  Conn.  842 ;  Woodbeck  v.  Kd- 
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for,  6  Cow.  118 ;  Dale  v.  Arnold,  2  Bibb,  606 ;  Train  v.  Collins, 
2  Pick.  145 ;  Brassier  v.  Clapp,  5  Mass.  1 ;  Jones  v.  Fale%,  Id. 
101 ;  NewhaU  v.  Hopkins,  6  Id.  350 ;  Renmington  y.  Congdon, 
2  Pick.  310 ;  Leigh  v.  Hodges,  3  Scam.  15 ;  King  y.  HUl,  2 
Tayl.  211 ;  GUlett  v.  Swett,  1  Oilman,  475 ;  Harris  v.  i)oe,  4 
Black.  269 ;  Morton  v.  Lunson,  1  B.  Moore,  46 ;  Bonlan  v.  Peo- 
jpfe,  1  Brev.  109 ;  Ingraham  v.  S.  0.  Ins.  Co.,  3  Id.  522  ;  Gh-a. 
ham  V.  Bradley,  5  Humph.  476 ;   Wylie  v.  ^iw^,  Geo.  Dec.  part 
2,  7 ;  Princeton  and  Kingston  T.  Co.  v.  Chdick,  1  Har.  161 
Emanuel  v.  Co^i^,  6  Dana,  212 ;  Thomas  v.  Tann^,  6  Min.  62 
Howard  v.  Miner,  7  Shep.  326 ;  7}rench  v.  Stanley,  8  Id.  612 
Freeman  v.  Rankin,  Id.  446 ;  Reynolds  v.  Magness,  2  Ired.  26 
t/ewrfi  V.  Lincoln,  2  Shep.  116 ;  Price  v.  JSi^aw*,  4  B.  Mon.  386 
Ratcliff  V.  Huntley,  5  Ired.  546 ;  Mansfield  t.  Wheeler,  23  Wen. 
79 ;  P(>fter  v.  Hopkins,  25  Id.  417 ;  iSeHecA  v.  Tump.  Co.,  13 
Conn.  458 ;  Camden  T.  Co.  v.  Belknap,  21  Wen.  354 ;  Gelin  v. 
iStevew«,  7  N.  H.  352 ;  Branch  v.  Boane,  17  Conn.  402 ;  Ran- 
daU  V.  Baramore,  1  Branch,  409 ;  Chreenup  v.  Stokes,  3  Gilman, 
202.) 

Cope,  C.  J.  delivered  the  opinion  of  the  Court — ^Norton,  J.  con- 
curring. 

This  \&  an  action  to  recover  of  the  defendants  the  possession  of 
twenty  acres  of  land  in  the  City  and  County  of  San  Francisco. 
The  complaint  alleges  that  on  a  certain  day  the  plaintiff  was  seized 
and  possessed  of  the  land  in  question,  and  that  the  defendants 
entered  and  ousted  hun.  The  answer  denies  the  allegations  of  the 
complaint,  and  sets  up  the  Statute  of  Limitations. 

On  the  trial  the  plaintiff  relied  upon  the  prior  possession  of  one 
Foley,  and  others,  under  whom  he  claims.  The  case  was  tried  by 
a  jury  and  the  plaintiff  obtained  a  verdict,  and  we  are  asked  to 
review  the  evidence,  which  is  claimed  to  have  been  insufficient  to 
justify  the  action  of  the  jury.  On  this  point  it  is  only  necessary  to 
say  that  the  evidence  is  of  such  a  character  as  to  preclude  inter- 
ference on  our  parfc ;  it  is  voluminous  and  conflicting,  and  we  can- 
not undertake  to  say  that  the  jury  arrived  at  an  erroneous  con- 
clusion. 
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The  objection  to  the  deposition  of  Welch  is  untenable.  The 
deposition  was  taken  in  another  case,  and  there  was  a  stipulation 
that  it  should  be  used  on  the  trial  ^^  with  the  same  force  and  effect, 
and  subject  to  the  same  exceptions  and  objections  in  all  respects  afl 
if  taken  in  this  case.'^  When  the  deposition  was  offered  it  was  ob- 
jected that  the  witness  was  incompetent  from  interest,  but  we  regard 
the  stipulation  as  a  waiver  of  this  objection.  The  effect  of  the 
stipulation  was  to  place  the  deposition  upon  the  same  footing  as  if 
it  had  been  taken  in  the  present  case,  and  it  is  a  settled  rule  that  a 
party  who  appears  at  the  taking  of  a  deposition,  and  examines  the 
witness  without  objecting  to  his  competency,  cannot  afterwards 
interpose  the  objection.  We  understand  the  stipulation  as  reserv- 
ing only  such  "  exceptions  and  objections "  as  could  properly  be 
taken  when  the  deposition  should  be  offered  in  evidence. 

There  is  nothing  in  the  point  that  the  Court  erred  in  refusmg  to 
strike  out  the  testimony  of  the  witness  Shear.  His  interest,  if  he 
had  any,  appeared  during  his  direct  examination,  and  the  motion  to 
strike  out  was  not  made  until  the  defendants  had  cross^xamined 
him.  Of  course,  it  was  made  too  late,  as  the  defendants  could  not, 
knovring  the  interest  of  the  witness,  take  their  chances  of  a  cross- 
examination,  and  subsequently  avail  themselves  of  the  objection  to 
get  rid  of  the  evidence. 

The  point  as  to  the  testimony  of  Harkness  only  goes  to  the  exer- 
cise of  a  discretionary  power  by  the  Court,  and  is  not  a  matter  for 
revision  on  appeal. 

The  only  additional  points  relate  to  the  action  of  the  Court  in 
giving  and  refusing  instructions.  We  are  of  opinion  that  the  case 
was  fairly  submitted  to  the  jury,  and  that  the  record  discloses  no 
error  for  which  the  judgment  should  be  reversed.  It  is  possible 
that  instructions  were  refused  which  could  properly  have  been 
^ven,  and  that  some  of  those  given  are  subject  to  verbal  criticism. 
On  the  whole,  however,  we  think  there  is  no  substantial  ground  of 
objection,  as  the  question  for  the  jury  was  a  very  simple  one,  and 
depended  entirely  upon  the  weight  of  evidence. 

The  judgment  is  affirmed. 

On  rehearing  Cope,  C.  J.  delivered  the  following  opinion — Nor- 
ton, J.  concurring : 
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The  petition  for  a  rehearing  in  this  case  is  denied.  Welch  testi- 
fied in  regard  to  his  mterest  when  his  deposition  was  taken.  He 
stated  that  he  had  formerly  owned  a  portion  of  the  property,  but 
had  sold  it.  He  so  stated  both  on  his  direct  and  cross-examination. 
The  fact  that  certain  deeds  were  afterwards  given  in  evidence, 
showing  his  previous  ownership,  was  not  sufficient  to  exclude  the 
deposition. 

The  point  in  regard  to  tiie  testimony  of  Shear  is  not  well  taken. 

The  petition  is  denied. 


IN  THE  MATTER  OF  THE  WILL  OF  WARFIELD. 

Where  the  Probate  Court  acquires  jarisdiction  to  probate  a  wiU  by  the  presentap 
tion  to  it  of  a  proper  petition  for  that  purpose,  and  the  publication  of  notice 
of  time  of  proving  the  will,  and  afterwards  in  such  proceeding  admits  the 
will  to  probate,  its  determination  is  final,  except  upon  a  direct  proceeding  by 
appeal  or  otherwise  to  reverse  it,  and  cannot  be  questioned  collaterally. 

A  proceeding  by  petition  to  the  Probate  Court  to  obtain  an  order  that  a  former 
probate  of  a  will  therein  be  adjudged  void,  on  the  ground  of  want  of  jurisdic- 
tion, and  that  the  will  be  admitted  anew  to  probate,  is  not  a  direct  proceeding 
to  set  aside  the  former  probate,  but  a  collateral  proceeding,  in  which  such 
former  probate  can  only  be  attacked  for  want  of  jurisdiction,  and  not  for 
irregularity. 

The  existence  and  contents  of  a  record  or  other  document  to  show  the  regularity 
of  legal  proceedings,  may,  if  the  original  be  lost  or  destroyed,  be  shown  by 
secondary  evidence,  the  same  as  of  any  other  lost  instrument. 

The  existence  of  a  petition,  for  the  probate  of  a  will  which  is  not  on  file  may,  after 
the  lapse  of  several  years  be  inferred,  from  mention  thereof  in  the  minutes  of 
the  Probate  Court  and  reference  thereto  in  books  kept  by  the  Clerk  and  papers 
on  file,  and  oral  testimony  tending  to  prove,  but  not  positively  asserting  the 
fact. 

Where  it  was  shown  that  a  petition,  since  lost  or  destroyed,  was  filed  in  the  proper 
Court,  the  object  of  which  was  to  procure  the  probate  of  a  will — that  the  tes- 
tator was  dead  when  the  petition  was  presented,  and  resided  at  the  time  of  his 
death  in  the  county  where  the  alleged  probate  was  had — ^that  the  petition  was 
drawn  by  lawyers  whose  business  it  was  to  prepare  such  papers — that  the 
Court  assumed  jurisdiction — ^took  proof  of  the  execution  of  the  will — tissued 
letters  testamentary,  and  ordered  and  approved  a  sale  of  real  estate  by  the 
executor :  hddf  that  it  should  be  presumed,  after  the  lapse  of  eight  years, 
that  the  petition  contained  a  statement  of  the  necessary  jurisdictional  facts. 

A  failure  to  make  the  order  admitting  a  will  to  probate  on  the  day  specified  in  the 
notice,  or  to  fix,  by  adjournment  of  the  proceeding,  a  subsequent  day  for  the 
order,  is  a  mere  irreguUrity,  and  does  not  affect  the  jurisdiction. 
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It  is  not  necessary  to  the  validity  of  a  probate  that  a  formal  judgment  or  decree, 
that  the  will  is  admitted  to  probate  or  is  proved  should  be  entered ;  a  direct 
statement  that  the  will  is  proved,  although  entered  in  the  minutes  as  part  of 
and  preliminary  to  an  order  directing  letters  to  issue,  is  sufficient. 

Courts  will  uphold  where  it  is  possible  a  contemporaneous  interpretation  of  a 
statute  under  which  interpretation  rights  of  property  have  for  many  years  been 
acquired. 

The  omission  by  the  Probate  Court  of  San  Francisco  in  its  proceedings  in  pro- 
bating wills  previous  to  1855,  to  attach  to  the  will  and  file  with  it  for  record 
the  certificate  mentioned  in  Sec.  24  of  the  act  concerning  estates  of  deceased 
persons,  is  not  a  fatal  defect,  invalidating  the  probates  of  that  period. 

Appeal  from  the  Probate  Court  of  San  Francisco. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
Wm.  H.  Clark,  for  Appellant. 

I.  There  was  never  before  the  Court  any  petition  whatsoerer 
for  the  admission  of  the  will  of  the  testator  to  probate,  always 
excepting  the  petition  of  the  appellant  herein,  and  the  evidence 
introduced  by  the  intervener  is  incompetent  and  insufficient  to 
establish  the  existence  at  any  time,  or  the  loss,  or  destruction,  or 
the  contents  of  such  petition. 

There  has  been  no  foundation  laid  for  the  introduction  of  sec- 
ondary testimony  upon  the  subject  of  such  petition,  by  showing 
the  loss  or  destruction  thereof,  or  in  any  way  accoimting  for  its 
absence. 

Before  inferior  evideuce  of  the  contents  of  a  record  can  be  intro- 
duced, the  absence  of  the  higher  evidence  must  be  clearly  accounted 
for.  {Adams  v.  Betz,  1  Watte,  428 ;  2  Cow.  &  Hill's  Notes  to 
Phil.  Ev.  note  376,  p.  352.) 

All  the  evidence  in  the  case  having  any  supposed  bearing  upon 
the  existence  or  contente  of  such  petition,  is  the  testimony  of  the 
witness  Blood,  and  the  entries  made  in  a  book  termed  the  ^^  Clerk's 
Account  Book." 

The  testimony  of  Blood  is  incompetent.  He  does  not  know,  or 
state,  or  pretend  to  recollect  the  particular  contente  of  the  docu- 
ment which  he  conceives  to  have  been  a  petition  for  probate  of  the 
will,  but  only  testifies  as  to  the  general  character,  scope,  or  object  of 
the  paper,  and  that  too  in  a  suppositious  way.     He  is  not  shown  to 
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be  a  lawyer  or  an  expert,  or  to  possess  any  particular  intelligence 
on  such  subjects,  and  cannot  therefore  in  this  general  way  prove 
either  the  character  or  contents  of  the  document  assumed  to  be 
lost.     (PoBtm  V.  JRasseUe^  5  Cal.  467.) 

Records  are  of  the  highest  species  of  evidence,  and  when  duly 
au&enticated  as  such,  commonly  import  verity,  and  require  no 
further  proof.  Greater  particularity,  therefore,  in  the  proof  of 
lost  records  and  their  contents  is  required  than  in  the  case  of  pri- 
vate writings.  And  in  Phillips  on  Evidence  with  Cowen  &  HiU's 
notes,  many  authorities  bearing  upon  this  subject  are  referred  to, 
coupled  with  the  remark :  "  Such  secondary  proofe  should  be  re- 
ceived with  very  great  caution.  In  this  all  the  numerous  authori- 
ties cited  agree."     (2  Cowen  &  Hill's  Notes  to  Phil.  Ev.  64, 362.) 

A  certain  entry  in  a  book  called  "  An  Account  Book,"  it  has 
been  urged  by  the  opposing  counsel,  constitutes  some  evidence  from 
wMch  it  may  be  inferred  a  petition  for  admis^on  of  the  will  to  pro- 
bate was  filed. 

It  would  seem  to  be  an  anomaly  to  call  this  book  a  record 
of  the  Court,  proving  itself  without  further  evidence  of  its  authen- 
ticity or  correctness,  and  without  even  a  certificate  to  that  efiect, 
and  to  admit  it  as  evidence  that  an  important  paper,  the  founda- 
tion of  the  jurisdiction  of  the  Court,  was  filed  in  the  cause ;  a  book 
which  is  but  a  mere  rough  memorandum  kept  by  the  Clerks, 
mainly  for  the  purpose  of  guiding  them  in  the  collection  of  their 
fees.  And,  it  is  going  still  fiirther,  to  say  that  such  a  book  shall 
be  evidence  of  the  character  and  contents  of  the  paper  filed.  As 
a  private  memorandum,  it  is,  of  course,  inadmissible,  being  unsup- 
ported by  an  oath. 

n.  The  Probate  Courts  of  this  State  are  Courts  of  inferior 
jurisdiction.  (^Smith  v.  AndrewB^  6  Cal.  652;  Beckett  v.  Selover, 
7  Id.  215 ;  Haj/nea  v.  Meeks,  10  Id.  110 ;  Clark  v.  Perry y  5 
Id.  60 ;  Head  v.  Sanfordy  6  Id.  268 ;  Town%end  v.  Gordon,  19 
Id.  188.) 

The  Act  of  1858,  changing  the  rules  of  construction  of  the  pro- 
ceedings of  these  Courts,  has  no  application  to  proceedmgs  taken 
before  its  passage.  (Statutes  of  1868,  95 ;  per  curiam  in  Tovm- 
send  V.  Qordon^  supra.) 
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The  jurisdiction  of  such  Courts  will  not  be  presumed,  it  must  be 
affirmatively  shown  both  in  pleadings  and  proofs  by  any  party  rely- 
ing upon  the  validity  of  any  proceeding  instituted  therein.  (  Tawnr 
Bend  V.  Gordon^  19  Cal.  206 ;  Gregory  v.  McPherson^  13  Id. 
662 ;  Gregory  v.  Taher,  19  Id.  897 ;  Bloom  v.  Burdick,  1  Hill, 
134 ;  Corwin  v.  Merriit,  3  Barb.  S.  C.  341 ;  Schneider  v.  Me- 
Farland,  2  Comst.  459 ;  People  v.  CorlieB,  1  Sandf.  S.  C.  247  ; 
Mills  V.  Martin^  19  John.  33 ;  Latham  v.  Edgerton^  9  Cowen, 
227 ;  Ford  v.  Walworth,  15  Wend.  449 ;  Ford  v.  Babcock,  1 
Denio,  150 ;  Smith  v.  Rice,  11  Mass.  507 ;  Bridge  v.  Ford,  4 
Id.  641 ;  Planters'  Bank  v.  Johnson,  7  S.  &  M.  449  ;  Wiley  v. 
Wade,  2  Stew.  &  Porter,  354 ;  Ventress  v.  Smith,  10  Pet.  161 ; 
Peacock  v.  Bell,  1  Saunders,  73.) 

m.  There  is  not  only  no  petition,  but  no  order  of  the  Court 
appointing  any  time  for  proving  the  will  and  for  parties  to  show 
cause  why  the  will  should  not  be  admitted  to  probate,  nor  is  there 
any  order  of  notice.  There  is  no  order  of  the  Court  whatever 
relating  directly  or  indirectly  to  these  matters,  though  expressly 
required  by  statute.     (Probate  Act,  Sec.  13.) 

rV.  The  first  and  only  proceedings  in  Court  having  any  refer- 
ence to  the  probating  of  the  will,  were  on  the  thirty-first  of  May, 
1853,  at  which  time  the  depositions  of  Lothrop,  Burritt,  and  Blood 
were  taken  and  filed,  but  no  notice  was  given  for  that  day ;  nor 
then,  nor  at  any  other  time,  were  subpenas  or  citations  issued  or 
made  returnable,  nor  were  any  absent  interested  persons  or  infant 
heirs  represented,  contrary  to  the  express  provisions  of  the  statute. 
(Probate  Act,  Sees.  16-18.) 

It  was  strictly  an  ex  parte  afiair.  No  proceedings  of  a  Star 
Chamber  Court  could  apparentiy  have  been  sprung  more  suddenly 
or  conducted  with  greater  privacy.  Indeed,  up  to  the  time  of 
taking  action  on  the  petition  of  the  appellant  in  the  present  year, 
no  guardian  was  ever  appointed  to  appear  for  the  infant  heirs  of 
the  deceased.  Their  existence  seems  to  have  been  ignored,  except 
that  they  are  named  as  devisees  in  the  will,  and  are  mentioned  with 
the  particulars  of  their  names,  ages,  and  residence  in  the  petition  of 
Blood,  as  Executor,  for  license  to  sell  the  real  estate.  Not  even 
then,  however,  was  any  person  appointed  to  represent  them. 
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V.  There  was  no  order  or  action  of  the  Court  at  any  time 
admitting  the  will  to  probate.  The  order  of  thirty-first  May,  1853, 
for  letters  testamentary  to  issue  to  Blood,  sets  forth  by  way  of 
recital  only,  that  I.  M.  Blood  has  by  the  testimony  of  certain  wit- 
nesses proved  the  execution  of  the  will.  This  evidently  is  the 
order  which  the  Clerk  in  his  account  book  or  register,  under  date 
of  May  Slst,  terms  "  order  for  probate  of  will."  It  is  incompetent 
to  establish  the  action  of  the  Court  in  a  proceedmg  of  this  character 
by  mere  recital  in  an  order  relating  to  a  different  subject  matter. 
(m>ley  V.  Waffle,  2  E.  D.  Smitii,  180.) 

A  recital  m  a  Surrogate's  order  of  sale,  that  an  account  of  the 
personal  estate  and  the  debts  was  presented,  is  insufficient  to  estab- 
lish that  fact  and  give  the  Court  jurisdiction.  It  must  be  affirm- 
atively shown.  •  {Ford  v.  Wahworih,  15  Wend.  449.) 

The  findings  and  certificate  of  proof  under  the  seal  of  the  Court, 
signed  by  the  Judge,  and  recorded  as  required  by  statute,  are  in 
such  a  proceeding  equivalent  to  a  decree  or  judgment,  and  are 
herein  wholly  wanting. 

When  a  decree  is  required  by  statute,  an  order  setting  forth  the 
fiEM^ts  which  would  justify  the  decree  is  insufficient.  The  decree 
cannpt  be  presumed  from  the  order.  (^People  v.  Barnes,  12  Wend. 
494.) 

However,  the  order  in  itself,  aside  fix)m  the  foregoing  objections, 
is  of  but  little  moment.  It  merely  purports  to  show  a  recognition 
by  the  Court  that  the  execution  of  the  will  was  proved.  There  are 
many  other  elements  which  go  to  constitute  or  authorize  the  admis- 
sion of  a  will  to  probate,  viz.:  the  important  jurisdictional  facts  of 
tiie  death  and  last  residence  of  the  testator,  also  his  sanity,  freedom 
firom  undue  influence,  and  the  condition  of  the  estate. 

Such  action  of  the  Court  as  is  incidentally  expressed  in  the  above 
order  cannot  be  construed  as  an  admission  of  the  will  to  probate. 

VI.  Assuming  that  the  first  point  (viz.:  that  for  want  of  a 
petition  the  Probate  Court  had  no  jurisdiction  over  the  proceed- 
ing) is  not  well  taken,  the  opposing  counsel  contends  that  the 
Probate  Court  having  once  acquired  jurisdiction,  the  subsequent 
irregularities  are  cured  under  the  maxim  of  omnia  rite  acttia  pre- 
nmmntur  ease. 
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It  seems  to  me  that  it  would  be  a  most  remarkable  stretch  of  this 
principle,  such  as  no  other  Court  ever  indulged  in  before,  to  cover 
the  numerous  and  vital  deficiencies  which  exist  in  these  proceedings 
wiili  the  mantle  of  this  old  law  maxim. 

But  in  addition  to  what  has  been  urged  in  the  consideration  of 
each  defect  or  irregularity  by  itself,  I  would  say  generally  that 
regularity  of  proceedings  cannot  be  presumed  in  this  instance. 

1.  Because  Probate  Courts  are  Courts  of  inferior  and  special 
jurisdiction,  in  the  exercise  of  which  they  are  hedged  in  and  cii> 
cumscribed  by  statutory  enactments,  by  which  they  are  governed 
and  to  which  it  must  be  affirmatively  shown  that  they  have  con- 
formed, and  in  this  rule  the  numerous  authorities  hereinbefore  cited 
concur.  This  rule  is  founded .  upon  the  highest  considerations  of 
public  policy  and  necessity,  and  is  intended  for  the  protection  of 
those  who  most  need  protection. 

2.  Because  there  is  in  this  matter  no  judgment  or  decree,  or  its 
equivalent,  viz. :  the  certificate  of  proofs  and  findings  of  the  Court 
on  which  to  base  the  presumption  of  the  regularity  of  prior  pro- 
ceedings. It  is  a  matter  seemingly  without  either  legitimate  begin- 
nmg  or  end. 

8.  Because  this  is  a  direct  and  not  a  collateral  impeachment  of 
the  regularity  of  the  different  proceedings,  and  all  the  authorities 
above  cited  are  unanimous  in  the  case  of  a  direct  attack  and  apply 
a  fortiori. 

4.  Because  these  proceedings  being  on  the  face  of  them  ex  parte 
and  without  notice,  are  peculiarly  liable  to  suspicion  of  fraud,  or,  at 
least,  an  invasion  of  the  rights  of  absent  parties,  and  in  such  case 
the  maxim  of  omnia  presumurdurj  etc.,  would  neyer  be  applied. 

There  exist  no  special  reasons  in  this  case  for  allowing  latitude  in 
the  doctrine  of  presumptions.  It  is  not  in  evidence,  nor  is  it  pre- 
tended that  the  papers  of  the  Probate  Court  have  ever  been  de- 
stroyed by  fire  or  otherwise,  or  have  been  lost  or  purloined.  On 
the  contrary,  the  Clerk's  renter  or  account  book,  if  the  same  be 
admitted  in  evidence,  shows  that  every  order  has  been  entered  or 
filed  under  its  date,  that  no  proceedings  have  been  had,  other  than 
those  which  appear  in  evidence,  that  nothing  is  missing  except  one 
angle  paper,  viz. :  the  petition  for  letters  of  special  administration. 
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Vn.  There  is  no  certificate  of  proof  and  findings  signed  by  the 
Probate  Judge  and  attested  by  the  seal  of  the  Court,  and  attached 
to  the  win  as  required  by  statute  (Probate  Act,  Sec.  24),  nor  is 
there  any  certificate  whatever  among  the  papers  of  the  case. 
Neither  is  there  any  record  of  the  will  with  the  certificate  of  proof, 
etc.,  as  required  by  statute.     (Probate  Act,  Sec.  26.) 

The  want  of  these  requisites  is  fatal.  The  statute  must  be  com- 
plied with.  Unquestionably  the  act  not  only  requires  this  evidence 
of  tiie  admission  of  a  will  to  probate,  but  excludes  all  other.  So  it 
has  been  distincfly  held  by  tiiis  Court.  ( Castro  v.  Richardson^ 
18  Cal.  478;  Adams  v.  Larmng^  17  Id.  635 — ^the  numerous 
authorities  cited  by  Patterson  &  Stowe  for  appellants ;  Bodger%  v. 
Jackson,  19  Wend.  888.) 

The  only  adverse  authority  cited  by  the  opposmg  counsel,  in  the 
argument  before  the  Court,  was  the  case  of  Dmnison  v.  Ingraham, 
in  Dallam's  Digest  of  Laws  of  Texas,  to  the  efiect  that  the  grant- 
ing of  letters  testamentary  was  sufficient  proof  of  the  probate  of  a 
will.  This  cannot  be  law.  If  it  is,  some  better  authority  can  be 
found  than  a  Texan  decision  of  so  early  a  date  as  to  be  anterior  to 
the  era  of  regular  reports  in  that  State,  and  perhaps  to  the  organi- 
zation there  of  any  permanent  or  enhghtened  social  system.  Be- 
sides, by  reference  to  the  same  digest  of  Texan  laws,  it  will  be 
found  that  there  was  in  that  State  no  such  Probate  Act  as  that  of 
California. 

The  infant  heirs  represented  by  the  appellant  have  a  peculiar 
right  to  demand  a  probate  of  the  will  sufficient  to  admit  it  in  evi- 
dence in  any  Court  under  the  rule  laid  down  in  Castro  v.  Richardr 
son,  supra,  so  that  they  may  be  enabled  to  assert  their  rights  to 
the  land  in  an  action  of  ejectment,  and  by  introducing  the  record  of 
tiie'  will  with  the  proper  certificate  of  probate  and  the  proo&  an- 
nexed, to  deraign  tide  under  it. 

John  W.  DivineUe  and  jBT.  P.  Hepburn^  for  Respondents. 

I.  The  proceedings  of  the  Probate  Court,  as  proved  in  the 
Court  below,  on  this  apphcation,  show  that  the  will  of  Preston 
Warfield  was  duly  admitted  to  probate  in  the  year  1853. 

n.  It  having  been  shown  that  the  first  petition  made  to  the 
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Probate  Court  and  certain  other  papers  had  been  lost,  it  was  com- 
petent to  prove  their  contents  by  parol  testimony.  And  it  being 
proved  that  those  papers  were  drawn  by  expert  and  competent  per- 
sons, it  will  be  presumed  that  they  contamed  all  that  was  necessaiy 
to  effectuate  their  purpose. 

These  propositions  are  stated  together,  because  many  of  the 
authorities  cited  below  sustain  them  both.  The  following  cases  sus- 
tain the  proposition  that  the  contents  of  lost  records  may  be  proved 
by  parol :  (jDondldson  v.  WirUer^  1  Mill.  Lou.  137  ;  Jackson  v. 
OuUum^  2  Blackf.  228 ;  Newcomb  v.  Lrummond^  4  Leigh.  57, 
60  ;  Adam%  v.  Betz,  1  Watt's,  427,  428  ;  ArncB  v.  Hoy,  12  Cal. 
11 ;  Collier  v.  Chrlett,  16  Id.  183 ;  Po%ten  v.  BasseUe,  6  Id. 
467,  469 ;  Jaekion  v.  Orawfords,  12  Wend.  683.) 

m.  The  book  kept  by  the  Clerk  of  the  Probate  Court,  and 
called  ^^  Account  Book,"  was  properly  introduced  in  evidence  to 
prove  the  loss  of  the  petition,  and  to  evidence  other  proceedings. 

This  is  the  book  required  to  be  kept  by  the  laws  of  1860,  page 
261,  Sec.  8,  which  provide  that  ^^  he  shall  keep  in  each  of  said  Courts 
[of  which  he  is  Clerk]  a  docket,  in  which  shall  be  entered  the  titie 
of  each  cause,  with  the  date  of  its  commencement,  a  memorandum 
of  every  subsequent  proceeding  in  said  cause,  with  the  date  thereof, 
and  a  list  of  all  the  fees  charged  in  the  cause."  The  purpose  of 
keeping  such  a  book  must  be  presumed  to  be  that  of  fiimishing  tes- 
timony, and  the  grade  of  that  testimony  would  depend  upon  the  &ct 
to  be  established.  It  would  probably  constitute  primary  evidence  of 
the  payment  of  fees ;  and,  certainly,  is  good  secondary  evidence 
to  prove  the  filing  of  a  petition  which  has  been  lost.  (Hdzard  v. 
Martin,  2  Yt.  at  foot  of  the  page.) 

Even  though  this  book  had  not  been  required  by  an  express 
statute  to  be  kept,  it  seems  that  being  a  register  of  official  acts 
done  by  the  officer,  kept  by  his  direction,  and  handed  over  by  each 
officer  to  his  successor  as  belonging  to  the  office,  it  would  on  that 
ground  alone  be  admissible  in  evidence.  (Kybarg  v.  PerMns,  6 
Cal.  674 ;  1  Green.  Ev.  Sec.  496.) 

IV.  Jurisdiction  having  been  shown  to  have  been  acquired  by 
the  Probate  Court  over  a  particular  case,  it  is  then  to  be  presumed 
that  the  Court  acted  thereafter  regularly  witiun  its  jurisdiction. 
(1  Saund.  92,  N.  2 ;  MUs  v.  Martin,  19  Johns.  83-56.) 
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This  is  a  rule  of  evidence  as  well  as  of  pleading ;  because, 
although  ihe  presumption,  omnia  rite  acta  proBmimuntur  esse,  does 
not  apply  to  the  fiicts  which  give  jurisdiction  to  an  inferior  Court, 
(^Bex  V.  All  Saints,  1  Mann.  &  Ryl.  668),  yet  when  jurisdiction 
is  once  shown  to  have  attached  to  an  inferior  tribunal,  it  will  be 
presumed  that  it  acted  regularly  within  its  jurisdiction.  (Broom's 
Legal  Maxims,  Tit.  Omnia  rite,  etc.,  *428,  481,  and  cases  cited ; 

I  McKinley  &  Lescure's  Law  Library  ;  Moravia  v.  Sloper,  Willes, 
89 ;  Sollers  v.  Lawrence,  Id.  199 ;  Thompson  v.  Tolmie,  2  Pet. 
157, 163 ;  Jackscm  v.  Bobinson,  4  Wend.  436 ;  12  Id.  553 ;  Voor^ 
hies  V.  Bank  of  Unit^  States,  10  Pet.  449,  474  ;  In  the  matter  oj 
Prime,  1  Barb.  S.  C.  840 ;  Schuylkill  Falls  Boad,  2  Bm.  250  ; 
Biiell  V.  Trustees  of  Lockport,  8  N.  Y.  58,  and  cases  there  cited ; 

II  Barb.  602 ;  Mtts  v.  MaHin,  19  Johns.  85.) 

The  case  of  /8i»?ey  v.  Waffle  (2  N.  Y.  180),  does  not  conffict 
with  the  proposition  established  by  the  above  authorities,  for  that 
was  a  case  in  which  it  was  proved  aflirmatively  that  an  order  oi 
publication  which  was  actually  made  had  not  been  complied  with. 

And  whether  the  Probate  Court,  after  having  acquired  jurisdic- 
tion, acted  regularly  or  not,  its  proceedings  cannot  be  attacked  col- 
laterally ;  that  is  to  say,  until  they  are  reversed  directly,  upon  error 
or  appeal,  they  are  valid  and  conclusive  as  to  everybody. 

This  is  what  the  cases  mean  when  they  say  that  such  proceed- 
ings shall  not  be  questioned  collaterally  or  indirectly.  (^Steams  v. 
Aguirre,  7  Cal.  448  ;  Irwin  v.  Scriber,  18  Id.  499  ;  Chud  v.  El 
Dorado,  12  Id.  138 ;  Beynolds  v.  Harris,  14  Id.  678 ;  Voorhies 
V.  Bafik  of  the  United  States,  10  Pet.  449 ;  Bush  v.  Sheldon,  1 
Day,  170  ;  McPhersan  v.  Canliff,  11  Serg.  &  Rawle,  422,  429 ; 
Graff  V.  Oroff,  14  Id.  181, 184 ;  McCombs  v.  Dunbar,  1  Mill. 
Lou.  18,  21 ;  Jackson  v.  Craufords,  12  Wend.  533 ;  Perkins  v. 
WarfMd,  11  Mass.  227  ;  Brawn  v.  Lanman,  1  Conn.  467 ;  Bils 
V.  Questi,  1  Mill.  Lou.  249 ;  Mills  v.  Martin,  19  Johns.  34,  36 ; 
Wise  V.  Witters,  8  Cranch,  331 ;  Jones  v.  Beed,  1  Johns.  Cas.  20.) 

y.  Sees.  24,  25,  and  26  of  the  Probate  Act,  providing  for  a 
certificate  of  the  proof  of  a  will  by  the  Probate  Judge,  do  not 
require  a  compliance  with  ilieir  provisions  in  order  to  make  the 
probate  effectual,  but  were  enacted  for  the  sole  purpose  of  simpli- 
fying the  proofs  when  needed  in  other  Courts. 
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The  object  of  these  three  sections'  is  to  make  the  exemplification 
of  .a  probate  once  had  and  recorded  in  a  particular  manner  a  sub- 
stitute for  the  production  of  the  original  will,  and  a  trial  of  the 
question  of  its  validity  in  every  case  in  which  those  facts  become 
material.  These  sections  are  merely  directory.  A  compliance 
with  them  is  nowhere  required  as  a  condition  precedent  to  the  issue 
of  letters  testamentary.  On  the  contrary,  such  letters  are  by  Sec. 
41  of  the  Probate  Act  ordered  to  issue  so  soon  as  '^  the  will  is 
proved  and  allowed,"  while  Sees.  50  and  51,  prescribing  the  form 
of  letters  testamentary,  cause  them  to  recite  as  follows :  "  The  last 
will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  having 
been  proved  and  recorded  m  the  Probate  Court,"  etc.  The  utmost 
that  can  be  inferred  from  tiiese  provisions  is  that  the  will  must  be 
"  proved  and  allowed  "  and  "recorded,"  before  letters  testamentary 
can  issue  upon  it.  There  is  no  condition  precedent  of  making  a 
certificate  of  proof,  nor  does  any  such  certificate  accompany  the 
will  attached  to  the  letters  testamentary.  For  that  purpose  the 
letters  themselves  constitute  a  sufficient  certificate. 

In  the  case  at  bar  the  adjudication  in  the  minutes,  that  the  peti- 
tioner "  comes  and  proves  the  execution  of  the  will  of  deceased  now 
of  record,"  although  inartificially  expressed,  yet  logically  includes 
everything  necessary  to  the  validity  of  the  will,  and  is  a  judgment 
of  the  Court  to  the  effect  that  the  will  is  "  proved  and  allowed,"  so 
as  to  authorize  the  further  order  which  follows  "  that  letters  testa- 
mentary issue  "  in  compliance  with  the  same  section.  (Laws  1851, 
452,  Sec.  41.) 

In  Jackson  v.  Young  (5  Cow.  269)  it  was  held  that  a  failure  by 
the  Sheriff  to  file  a  certificate  of  the  sale  of  lands  made  by  him 
under  execution  did  not  vitiate  the  tide  of  the  purchaser,  although 
the  statute  required  him  to  file  such  a  certificate  m  the  Clerk's 
office.  A  statute  of  New  York  requires  a  newly  elected  Sheriff, 
within  twenty  days  after  he  receives  notice  of  his  election  and 
before  he  enters  upon  the  duties  of  his  office,  to  execute  a  sufficient 
bond  with  sureties,  etc. ;  but  in  The  People  v.  EoUey  (12  Wend. 
481)  these  provisions  were  held  to  be  merely  directory. 

It  appears  from  the  transcript  that  firom  the  organization  of  the 
Probate  Court  of  San  Francisco  County,  in  1850  up  to  1855,  no 
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certificate  of  probate  was  ever  made,  attached  to  any  will,  or 
recorded.  This  fiujt  was  introduced  into  the  record  as  e^idence  of 
the  construction  put  upon  the  Probate  Act  by  usage,  and  by  cotem- 
poraneous  exposition.  "  Great  regard,"  says  Lord  Coke,  "  ought, 
in  construing  a  statute,  to  be  paid  to  the  construction  which  the 
sages  of  the  law  who  lived  about  the  time,  or  soon  after  it  was 
made,  put  upon  it,  because  they  were  best  able  to  judge  of  the 
intention  of  the  makers  at  the  time  when  the  law  was  made."  (2 
List.  11, 186, 181.)  Hence  the  maxim :  contemporanea  expositio 
est  optima  et  fortismna  in  lege,  (Broom's  Legal  Maxims,  *300.) 
The  following  cases  attribute  the  highest  character  to  a  cotempo- 
rary  interpretation  of  this  kind :  Stuart  v.  Laird  (1  Cranch,  299) ; 
Panavd  v.  Jones  (1  Cal.  499),  and  cases  there  cited ;  Rogers  v. 
Goodwin  (2  Mass.  477,  478) ;  Bank  of  Utica  v.  Merseran  (3 
Barb.  Ch.  528,  576) ;  LeggeU  v.  Bogers  (9  Barb.  S.  C.  414) ; 
Hazard  v.  Martin  (2  Ver.  84),  at  the  foot  of  the  page,  is  pre- 
cisely in  point. 

VI.  After  a  long  lapse  of  time,  or  under  other  circumstances 
which  raise  a  presumption  of  the  loss  of  papers  or  the  failure  of 
testimony,  the  jurisdiction  of  an  inferior  Court  may  be  presumed 
"  a  posteriori  "  from  its  final  decrees. 

It  seems  reasonable  that  the  same  presumptions  which  are 
resorted  to  in  order  to  sustain  acts  in  pais^  should  be  available  to 
sustain  the  proceedings  of  Courts.  Thus,  presumption  of  titie  is 
resorted  to  in  order  to  sustain  a  party  who  has  had  long  continued 
possession  of  lands.  (^BealVs  Lessee  v.  Lynn^  6  Harr.  &  Johns. 
361.)'  And  under  the  same  circumstances,  on  an  attempt  to  con- 
nect a  possession  with  titie,  a  defective  and  void  deed  was  given  in 
evidence  and  rejected,  and  yet  a  good  deed  was  presumed.  (^Git- 
tinges  Lessee  v.  HaU^  1  Id.  14,  18.)  So  the  fulfillment  of  a  condi- 
tion precedent  to  the  execution  of  a  power  of  attorney  has  been 
presumed  (^McConnell  v.  Bawdry* s  heirs,  4  Monroe,  395);  a 
power  of  attorney  preceding  the  execution  of  a  deed  by  one  spum- 
ing to  act  as  attorney  (^BvJwls  v.  Boudousquie,  6  Mart.  La.  [N. 
S.]  153  ;  Clinton  v.  Oampbdl,  10  Johns.  475 ;  Wickham  v.  Bel- 
knap, 12  Id.  96)  ;  that  the  requisite  oath  was  taken,  and  notices 
of  sale  posted  by  an  administrator  sellmg  lands  {Ghray  v.  Gardner, 
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3  Mass.  399) ;  that  an  executor's  sale  was  regular  after  a  long 
acquiescence  (Knox  v.  JfewAa,  7  Id.  488) ;  that  tax  bills,  valua- 
tions, warrants,  etc.,  were  regular  in  order  to  sustain  tax  sales 
(^Coleman  v.  AnAerBon^  10  Id.  106;  Pefebscut  Proprietors  v. 
Bansoniy  14  Id.  145, 146)  ;  that  notices  of  the  sale  of  lands  under 
a  power  in  a  mortgage  were  regularly  posted  (^Bergen  v.  Bennett, 
1  Gaines'  Cases,  1,  18) ;  a  previous  lease  to  support  a  release 
(^Mirmter,  etc.,  of  Schenectady  v.  Veeder,  4  Wend.  494)  ;  a  re- 
lease after  a  lease  and  long  possession  (^Springstead  v.  Schemerhom, 
12  Johns.  357,  362)  ;  an  oath  of  capacity  to  hold  lands  taken  by 
an  alien  (^BligMs  Leasee  v.  Rochester,  7  Wheat.  546)  ;  the  post- 
ing of  affidavits  and  regularity  of  a  corporation  meeting  (^Society 
for  Propagating  the  Gospel  v.  Young,  2  N.  H.  810,  318) ;  an 
abandonment  of  real  estate  after  a  tax  sale  (Pejehscut  Proprietors 
V.  Bansom,  17  Serg.  &  Rawle,  350)  ;  the  due  execution  of  a  will 
forty  years  old,  although  one  of  the  witnesses  was  living  and  within 
the  jurisdiction  of  the  Court  (Jackson  v.  Christman,  4  Wend. 
478) ;  and  finaUy,  an  order  directing  the  sale*  of  lands  by  an 
administrator  (Hazard  v.  Martin,  2  Ver.  77,  85). 

Norton,  J.  dehvered  the  opinion  of  the  Court — Copb,  J.  con- 
curring. 

The  minor  children  of  Preston  Warfield,  by  their  guardian,  pre- 
sented to  the  Probate  Court  a  petition  setting  forth  the  death  of 
said  Warfield,  and  that  his  last  will  was  on  file  in  said  Court ;  that 
as  appears  by  the  files  and  records  of  the  Court,  certain  proceed- 
ings were  once  instituted  therein  as  if  toward  and  prelinunary  to 
the  probate  of  said  will,  and  that  on  the  thirty-first  day  of  May, 
1853,  the  testimony  of  a  subscribing  witness  touching  the  execution 
of  the  will,  and  of  other  witnesses  touching  the  residence,  decease, 
and  estate,  were  reduced  to  writing,  subscribed  and  sworn  to,  and 
that  on  the  same  day  it  was  ordered  by  the  Court  that  letters  testa- 
mentary on  the  said  estate  issue  to  the  executor  named  in  said  will, 
which  letters  were  subsequentiy  revoked  on  account  of  the  negli- 
gence and  misfeasance  of  said  executor.  The  petition  then  sets 
forth  various  irregularities  and  defects  in  said  proceedings,  the  most 
important  of  which  are  the  allegations  that  no  petition  for  the  pro- 
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hate  of  the  will  was  presented  to  the  Court,  and  no  order  made 
admitting  the  will  to  probate,  or  any  certificate  of  proof  made  or 
attached  to  the  will.  The  petition  then  prays  that  said  proceedmgs 
may  be  adjudged  to  be  null  and  void,  and  that  the  will  be  produced 
by  the  Clerk  and  be  admitted  to  probate. 

Lewis  E.  Morgan  presented  a  petition  to  tiie  Probate  Court  ask- 
ing leave  to  intervene  in  this  proceeding  for  his  interest,  alleging 
that  under  an  executor's  sale  heretofore  made  he  became  the  pur- 
chaser of  certain  real  estate,  which  sale  was  confirmed  by  the 
Court  on  the  twenty-fourth  day  of  September,  1858,  pursuant  to 
which  sale  he  received  a  deed  and  entered  into  possession  of  the 
land,  and.  is  now  in  possession  of  the  same.  He  was  allowed  to 
intervene. 

After  hearing  the  proo&  of  the  parties  the  Probate  Court  made 
an  order  denying  the  prayer  of  the  petition  of  said  minor  children. 
From  this  order  said  petitioners  have  appealed. 

Whether  the  decision  of  the  Probate  Court  was  correct  or  erro- 
neous depends  upon  the  fact  whether  or  not  the  will  of  the  deceased 
had  been  previously  probated. 

If  the  Probate  Court  in  the  proceedings  formerly  had  in  relation 
to  this  will  acquired  jurisdiction  of  a  proceeding  to  probate  the  will 
by  the  presentation  to  it  of  a  proper  petition  for  that  purpose,  and 
the  publication  of  notice  of  the  time  of  proving  the  will,  and  did 
afterwards  in  such  proceeding  admit  the  will  to  probate,  that 
determination  was  final  except  upon  a  direct  proceeding  by  appeal 
or  otherwise  to  reverse  it,  and  cannot  be  questioned  in  any  collat- 
eral proceeding.  (EUiott  v.  Pier$otj  1  Pet.  828 ;  Thompson  v. 
Iblmiej  2  Id.  157 ;  Voorhies  v.  BarA  U.  S.,  10  Id.  449 ;  Jaeh- 
%m  V.  Oon/wtfo,  12  Wend.  588.) 

Although  the  petition  in  this  case  contains  a  prayer  that  the 
former  proceedings  may  be  adjudged  void,  this  is  not  a  direct 
proceeding  to  set  aside  a  probate  of  the  will.  The  object  of  the 
present  proceeding  is  to  have  the  will  admitted  to  probt^te  upon  the 
assumption  that  it  has  never  been  probated,  and  not  to  set  aside  a 
probate  of  the  will  for  defects  or  irregularities  in  the  proceeding?. 
Whether  the  will  has  been  heretofore  probated  is  a  question  collat- 
eral to  the  petitioners'  right  to  have  it  now  probated  in  the  present 
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proceeding  the  same  as  it  would  be  if  the  heir  should  have  brought 
an  action  of  ejectment  against  the  person  holding  under  the  execu- 
tor's sale  of  the  real  estate.  The  plaintiff  in  such  an  action  could 
not  render  it  a  direct  proceeding  to  revoke  the  probate  by  alleging 
that  the  proceedings  to  probate  the  will,  under  which  the  defendant 
claimed  to  hold,  were  irregular  and  void. 

The  first  question,  then,  to  be  considered,  is  whether  a  suflScient 
petition  for  the  probate  of  the  will  was  presented  to  the  Court  in 
the  former  proceedings.  Such  a  petition  is  not  now  among  the 
papers  on  file  in  the  Probate  Court.  If  it  was  presented  it  has 
been  lost  or  destroyed  or  abstracted.  For  the  proof  of  such  a 
petition  having  been  presented  the  intervener  has  resorted  to 
secondary  evidence.  The  existence  and  contents  of  a  record  or 
other  document  to  show  the  regularity  of  legal  proceedings  may,  if 
the  original  be  lost  or  destroyed,  be  shown  by  secondary  evidence 
the  same  as  in  regard  to  any  other  lost  instrument.  (Jackson  v. 
OuUum,  2  Blackf.  228 ;  Newcamb  v.  Drvmrnrnd^  4  Leigh.  57 ; 
JachBon  v.  Crawford^  12  Wend.  638  ;  Ame%  v.  Hoy^  12  Cal.  11.) 
The  secondary  proof  offered  consists  principally  of  an  order  entered 
in  the  minutes  of  the  Probate  Court  under  date  of  April  15th, 
1858,  of  certain  entries  of  the  same  date  in  an  ^'  account  book  '* 
kept  by  the  Clerk  of  said  Court,  an  affidavit  of  the  publication  of  a 
notice  or  order,  with  a  copy  of  the  order  annexed,  and  the  testi- 
mony of  the  executor  named  in  the  will.  The  order  referred  to  is 
in  the  following  words : 

"  In  the  matter  of  the  last  will  and  testament  of  Preston  War- 
field,  deceased. — Order  for  issuance  of  letters  of  special  adminis- 
tration. 

"  On  filing  the  will  of  deceased,  and  on  petition  of  Ivory  M. 
Blood,  it  is  ordered  by  the  Court  that  letters  of  special  administra- 
tion do  issue  to  said  Blood,  on  filing  a  bond  in  the  sum  of  $1,500 ; 
and  it  is  further  ordered  that  notice  be  given  to  all  persons  interest- 
ed to  come  forward  at  the  Court  room  on  Saturday,  thirtieth  April, 
1855,  at  10,  A.  M.,  and  show  cause,  if  any  they  have,  why  letters 
of  general  administration  should  not  issue  to  the  said  executor." 

The  entry  m  the  account  book  is,  with  other  items,  as  follows : 

"  Preston  Warfield,  276.    Ivory  M.  Blood,  Executor. 
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"  1853 — ^April  15— Will  and  petition  filed  for  special  adminis- 
tration. Filing  and  Certificate,  3 ;  Order,  1 ;  f^ing,  etc.,  1  50 ; 
$5  50. 

"  Dft.  no.  for  pub.,  3." 

The  copy  of  notice  or  order  annexed  to  the  affidavit  of  pubUcar 
tion  was  as  follows : 

"  State  of  California,  County  of  San  Francisco,  Probate  Court. — 
Notice  is  hereby  given  to  all  persons  interested  in  the  estate  of 
Preston  Warfield,  late  of  the  City  of  San  Francisco,  deceased,  to 
show  cause,  if  any  they  have,  on  Saturday,  the  twenty-ninth  day 
of  April  instant,  at  ten  o'clock,  a.  m.,  at  the  Court  room  of  the 
Probate  Court,  in  the  Ciiy  Hall,  in  the  City  of  San  Francisco, 
why  the  last  will  and  testament  of  said  Warfield  should  not  be 
admitted  to  probate,  and  letters  testamentary  issued  to  Ivory  M. 
Blood,  who  is  named  in  the  said  wiU  as  the  executor  thereof.  Wit- 
ness, Honorable  Alexander  Campbell,  Probate  Judge,  this  sixteenth 
day  of  April,  a.  d.  1853. 

"  Attest :  •  James  E.  Wainwbight,  Clerk. 

"  0.  Bailey,  Deputy  Clerk. 

Indorsed  "  Filed  May  31, 1853." 

The  witness  Blood  testifies  that  he  took  the  will  to  the  Probate 
Court  and  deposited  it  with  the  Clerk,  and  then  adds :  "  I  think 
there  was  a  petition  for  probate  of  the  will.  Messrs.  Burritt  &; 
Grorfiam  drew  one  up  and  I  swore  to  it  before  the  Clerk.  I  got 
Messrs.  Burritt  &  Gk)rham,  attorneys,  to  conduct  proceedings  to 
have  the  will  probated.  I  came  here  into  Court  and  swore  to  this 
petition.  I  think  it  was  left  here,  but  cannot  tell  what  else  it  con- 
tained, but  the  object  was  to  have  the  will  probated."  Upon  cross- 
examination,  he  said :  '^  Why  I  think  the  petition  I  have  mentioned 
was  for  probate  of  the  will  is  because  I  was  at  considerable  trouble 
to  ascertam  the  names,  ages  and  residence  of  the  widow  and  heirs 
which  Burritt  &  Gk)rham  said  it  was  necessary  to  state  in  the  peti- 
tion. I  do  not  remember  about  more  than  one  petition."  The 
will  itself  is  found  in  the  Probate  Clerk's  office,  indorsed  "  Filed 
April  15th,  1853." 

No  evidence  is  given  by  either  party  that  there  is  any  petition 
on  file  in  the  Probate  Court  Clerk's  office,  which  could  be  the  one 
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referred  to  in  the  above  mentioned  order  and  entry  in  the  account 
book. 

These  proofe  are  sufficient  to  show  that  a  petition  relating  to  the 
estate  of  the  deceased  was  presented  to  the  Probate  Court  on  the 
fifteenth  day  of  April,  1853,  and  we  think  they  also  show  that  the 
petition  was  for  a  probate  of  the  will  as  weU  as  for  letters  of  special 
administration.  The  executor,  Blood,  testifies  that  he  employed  a 
firm  of  lawyers  "  to  conduct  proceedings  to  have  the  will  pro- 
bated." They  required  him  to  furnish  certain  information  as  to 
the  names,  ages,  and  residence  of  the  heirs  which  was  appropriate 
to  be  inserted  in  a  petition  for  that  purpose,  but  immaterial  in  one 
for  letters  of  special  administration.  They  prepared  a  petition, 
which  he  swore  to  before  the  Clerk  of  the  Probate  Court.  The 
will  was  filed  in  the  Probate  Court  on  the  same  day  with  this  peti- 
tion. The  law  (Stat.  18&1,  449,  Sees.  5,  6)  requires  the  execu- 
tor to  present  the  will  to  the  Probate  Court,  and  requires  that  if  he 
intends  to  accept  he  shall  present  wiJth  the  will  a  petition  praying 
that  the  wiU  be  admitted  to  probate  and  that  letters  testamentary 
be  issued  to  him.  On  the  same  day  an  order  is  entered,  setting 
forth  that  on  filing  the  will  of  deceased,  and  on  petition  of  Ivoiy 
M.  Blood  (who  was  the  executor  named  in  the  will)  two  things  are 
ordered:  fost,  that  special  letters  issue;  and,  secondly,  that  notice 
be  given  to  show  cause  why  letters  of  general  administration  should 
not  issue  to  the  said  executor.  The  filing  of  the  will  and  the  peti- 
tion of  the  executor  are  stated  as  the  grounds  for  making  each  of 
these  orders.  In  efiect  the  order  states  that  the  petition  prayed 
that  notice  be  ^ven  to  show  cause  why  general  letters  of  adminis- 
tration should  not  be  issued  to  the  executor.  But,  as  we  have 
seen,  the  petition  for  general  letters  is  required  to  be  presented  in 
connection  with  the  petition  for  probate  of  the  wiU.  Such  letters 
to  the  executor  only  issue  upon,  and  as  a  consequence  of  the  pro- 
bate of  the  will.  (Stat.  1851,  452,  Sec.  41.)  Notice  of  pro- 
bating the  will  is  required  to  be  ^ven  (Sec.  13),  but  no  notice  is 
required  specifically  of  application  for  letters.  They  issue,  as 
above  stated,  as  the  consequence  of  the  probate  of  the  will.  A 
notice  of  probating  the  will  involves  a  notice  that  letters  will  issue 
apon  the  probate  to  the  executor.    We  are  not  now  considering 
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what  is  the  exact  legal  effect  or  meaning  of  this  order,  but  what 
it  indicates  was  the  prajer  of  the  petition.  That  the  clerk  who 
entered  this  order  was  more  likely  to  have  employed  a  brief  exproEh 
sion,  which  he  deemed  the  equivalent  of  ihe  prayer  of  the  petition, 
rather  than  that  the  lawyers  who  drew  the  petition  should  have 
omitted  the  prayer  for  the  {principal  thing  required  by  the  law,  and 
only  inserted  the  prayer  for  the  incident,  is  indicated  by  the  cir- 
cumstance that  the  clerk,  in  the  titie  of  this  order,  denominates  it 
only  as  an  order  for  the  issuance  of  special  letters  of  administra- 
tion, when  the  order  itself  shows  that  it  was  also  for  tiie  more 
important  purpose  of  obtaining  general  letters.  This  circumstance 
is  also  applicable  as  explanatory  of  the  brief  entry  in  the  account 
book:  ^^  Will  and  petition  filed  for  special  administration."  Suffi- 
cient only  was  stated  to  identify  the  order,  rather  than  to  show  its 
whole  contents.  In  connection  with  this  entry,  and  of  the  same 
date,  is  the  entry :  ^^  Dft.  no.  for  pub."  But  no  notice  was  neces- 
sary on  an  application  for  special  letters  only.  (Sees.  88,  89.) 
There  is  then  found  in  the  Clerk's  office  of  the  Probate  Court,  an 
affidavit  of  publication  of  a  notice  filed  on  the  thirty-first  day  of 
May,  1853.  The  notice  is  dated  the  next  day  after  the  filing  of 
the  petition  and  the  entering  of  said  order  for  publication;  and  the 
notice  requires  cause  to  be  shown  at  the  same  time  and  place  speci- 
fied in  that  order ;  and  the  cause  to  be  shown  is,  ^'  why  the  last 
will  and  testament  of  said  Warfield  should  not  be  admitted  to  pro- 
bate, and  letters  testamentary  issue  to  Ivory  M.  Blood,  who  is 
named  in  the  said  will  as  the  executor  thereof."  This  is  evidentiy 
a  copy  of  tiie  notice  specified  in  the  order  and  referred  to  in  the 
abbreviated  entry  in  the  account  book,  and  being  found  filed  in 
proceedings  in  the  case  may  be  properly  considered  as  secondary 
evidence  in  determining  the  character  of  the  petition  which  was 
filed.  It  was  a  notice  of  the  probate  of  the  will  issued  upon  the 
filing  of  the  will  and  a  petition  of  the  executor  in  the  Probate 
Court.  Considering  what  the  law  required  an  executor  to  do  upon 
presenting  a  will  to  the  Probate  Court,  that  the  executor  employed 
lawyers  (who  should  be  presumed  to  know  the  law)  to  conduct  pro- 
ceeding9  to  have  the  will  probated,  and  the  foregoing  evidence  of 
what  was  done,  we  think  it  was  proved  that  the  petition  filed  on 
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the  fifteenth  day  of  April,  1858,  was  for  probate  of  the  wfll  and 
for  general  letters  of  administration,  as  well  as  for  letters  of  special 
administration. 

It  was  proved  that  of  the  lawyers  who  drew  the  petition,  and 
who  are  the  only  persons  who  would  be  likely  to  remember  accu- 
rately its  contents,  one  is  dead  and  the  other  out  of  the  State. 
Under  these  circumstances,  when  it  is  considered  that  it  was  proved 
that  it  was  the  object  of  the  petition  to  procure  the  probate  of  the 
will,  that  the  testator  was  dead  when  the  petition  was  presented, 
and  that  he  resided  in  the  County  of  San  Francisco  at  the  time  of 
his  death,  and  that  the  petition  was  drawn  by  lawyers  whose  busi- 
ness it  was  to  prepare  such  papers  and  to  know  what  they  should 
contain,  and  that  the  petition  was  presented  to  the  Court  which  was 
authorized  to  take  jurisdiction  of  the  matter  in  case  the  eidsting 
facts  were  stated,  and  that  the  Court  did  take  such  jurisdiction 
and  take  proof  of  the  execution  of  the  will  and  issue  letters  testar 
mentary,  and  order  and  approve  the  sale  of  real  estate  by  the 
executor,  we  think  it  should  be  presumed,  after  the  lapse  of  eight 
years,  in  behalf  of  the  regularity  of  the  proceedings  and  on  the 
facts  proved,  that  the  petition  contained  a  statement  of  the  neces- 
.  sary  jurisdictional  fects.  (Posten  v.  Ba%9ette^  6  Cal.  467  ;  Collier 
V.  Oorhett,  16  Id.  183.) 

Upon  the  filing  of  the  petition  the  order  above  mentioned  was 
entered,  that  notice  be  ^ven  to  all  persons  interested  to  show  cause 
why  letters  of  general  administration  should  not  issue.  The  notice 
published  was  to  show  cause  why  the  will  should  not  be  admitted 
to  probate.  To  have  been  strictiy  m  form  the  order  should  have  fixed 
a  time  for  the  probate,  and  directed  notice  of  that  time  to  be  pub- 
lished, and  the  notice  published  should  have  been  of  the  time  fixed 
for  probating  the  will.  But  the  order  and  notice,  in  the  form  in 
which  they  appear,  were  substantially  equivalent  to  the  order  and 
notice  prescribed  by  the  statute.  A  notice  was  given,  in  effect, 
to  all  parties  mterested,  of  the  time  and  place  of  probating  the  will. 
It  does  not  appear  that  the  will  was  probated  on  the  day  specified 
in  the  notice,  nor  that  the  probating  was  adjourned  from  that  day 
to  the  day  when  it  was  in  fact  done.  But  this  was,  at  most,  an 
irregularity,  occurring  after  jurisdiction  had  been  acquired,  and 
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could  only  be  objected  to  on  a  direct  proceeding  to  set  aside  the 
probate. 

It  might,  perhaps,  be  claimed  that  the  presentation  of  the  wiU  to 
the  Probate  Court,  with  a  proper  petition  for  the  probate,  was  suffi- 
cient to  give  jurisdiction,  and  that  thus  all  informalities  and  irreg- 
ularities in  fixing  the  tune  of  probate,  and  in  giving  notice  thereof, 
would  fall  within  the  class  of  subsequent  errors  which  might  render 
the  proceedings  voidable,  but  not  void.  This  point,  however,  we 
do  not  find  it  necessary  to  decide. 

Having  concluded  ihat  the  Probate  Court  acquired  jurisdiction 
of  the  proceedings  by  the  presentation  to  it  of  a  proper  petition 
for  the  probate  of  the  will,  and  by  publication  of  notice  of  the  time 
fixed  therefor,  the  next  inquiry  is,  whether  the  will  was  in  fact  pro- 
bated. It  is  objected  that  there  is  no  judgment  or  decree,  or  its 
equivalent,  of  the  probate.  There  is  no  provision  in  the  statute 
which  requires  or  contemplates  that  a  formal  judgment  or  decree 
that  the  will  is  admitted  to  probate,  or  is  proved,  should  be  entered. 
But  Sec.  24  requires  that  if  the  Court  be  satisfied  upon  the  proof 
taken  that  the  will  was  duly  executed,  a  certificate  of  the  proof, 
signed  by  the  Probate  Judge  and  attested  by  the  seal  of  the  Court, 
shall  be  attached  to  the  will ;  and  by  Sec.  25,  the  will  and  certifi- 
cate of  proof,  together  with  the  testimony  which  has  been  taken, 
are  required  to  be  filed  and  recorded.  The  certificate  required  by 
Sec.  24  was  not  made.  Was  it  indispensable  to  render  the  pro- 
ceedings a  probate  of  the  will  ?  The  actual  probating  of  the  wiU 
consists  in  taking  the  testimony  of  the  witnesses  to  its  due  execu- 
tion, and  by  Sees.  23  and  25,  that  testimony  is  required  to  be 
reduced  to  writing  and  signed  by  the  witnesses,  and  filed  and 
recorded  with  the  will  and  certificate.  The  expression  "  a  certifi- 
cate of  the  proof,"  as  used  in  Sec.  24,  is  ambiguous.  It  is  not 
necessarily  a  certificate  that  the  will  was  duly  proved,  but  might  be 
considered  only  a  certificate  of  what  proo&  were  taken.  StiU  it  is 
not  to  be  made,  unless  the  Court  is  satisfied  that  the  wiU  was  duly 
executed  and  its  absence  unexplained,  and  especially,  if  no  subse- 
quent proceedings  were  taken  in  the  case,  as  upon  a  probated  will, 
might  properly  be  considered  as  showing  that,  in  the  judgment  of 
the  Probate  Court,  the  testimony  did  not  prove  the  due  execution 
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of  the  will.  The  testimony  taken,  and  which  was  reduced  to  writ- 
ing, and  signed  by  the  witnesses,  and  filed  in  the  Probate  Court 
Clerk's  office,  was  the  proper  proof,  and  sufficient  to  prove  the  due 
execution  of  the  will.  On  the  same  day  it  was  taken  an  order  was 
entered  that  letters  testamentary  issue,  which  order  begins  with 
this  statement :  "  And  now  on  this  day  Ivory  M.  Blood  comes  into 
Court,  and  on  the  testimony  of  L.  L.  Barrett  and  J.  J.  Lathrop, 
proves  the  execution  of  the  will  of  deceased  as  now  of  record." 
This  is  a  judgment  entered  in  the  minutes  of  the  Court  that  the 
will  is  proved.  Although  not  a  formal  and  separate  judgment  of 
this  one  fact,  but  stated  preliminarily  to  the  order  that  letters  issue, 
yet  it  is  not  in  the  form  of  a  mere  recital  of  what  had  been  done, 
but  is  a  direct  statement  that  the  executor  now  proves  the  execution 
of  the  will.  On  the  same  day  letters  testamentary  were  issued 
under  the  seal  of  the  Court,  by  which,  after  reciting  in  the  usual 
form  of  a  recital  that  the  "  will  having  been  proved  and  recorded 
in  the  Probate  Court,"  etc..  Ivory  M.  Blood  is  appomted  executor. 
These  facts  abundantly  show  the  understanding  of  the  Court  that 
the  will  was  probated.  It  also  appeared  firom  an  examination  of 
the  "  Book  of  Wills "  kept  in  the  Probate  Court  that  from  the 
organization  of  the  Court  in  1860  to  February  19th,  1855,  seventy- 
eight  wills  were  therein  recorded,  to  none  of  which  was  any  certifi- 
cate of  proof  attached,  and  that  no  such  certificate  was  found 
attached  to  any  will  before  the  date  of  May  21st,  1855.  This  is 
clear  proof  that  it  was  the  understanding  of  the  Judges  of  the  Pro- 
bate Court  at  the  time  the  proof  of  the  execution  of  this  will  was 
taken,  that  such  a  certificate  was  not  essential  to  a  probata  of  a  will. 
In  the  case  of  Hazard  v.  Martin  (2  Vt.  77),  in  deciding  as  to  the 
validity  of  a  sale  of  real  estate  by  an  administration  which  was  not 
ordered  by  the  Surrogate  Court,  the  Judge  says :  "  The  statute  is 
so  vague  in  its  requisitions,  were  I  sure  there  was  a  general  under- 
standing in  the  Probate  Courts  at  that  period  that  no  such  matters 
should  exist  or  should  appear  of  record,  but  that  the  administrator 
might  deed  without  an  order,  I  would  not  at  this  late  day  decide 
the  tities  void  that  were  acquired  under  views  of  this  kind  enter- 
tained by  those  who  then  administered  the  laws,  and  for  which  tities 
a  full  and  Jxma  fide  oonoderation  was  paid."    To  decide  that  the 
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want  of  the  certificate  in  this  case  was  a  fatal  defect  in  the  evidence 
of  tfie  probate  of  the  will  would  in  effect  declare  void  the  probate 
of  every  will  made  in  the  County  of  San  Francisco  during  the 
period  of  five  years  firom  the  establishment  of  the  Probate  Court. 
We  do  not  think  we  are  required  by  the  facts  of  this  case  or  autho 
]2sed  so  to  decide.  Courts  feel  themselves  constrained  to  uphold, 
where  it  is  possible,  cotemporaneous  interpretation  of  statutes,  under 
which  interpretation  rights  of  property  have  for  many  years  been 
acquired.  (Paviaud  v.  Jones^  1  Cal.  448,  and  cases  cited  at  499  ; 
Rogers  v.  Groodwm^  2  Mass.  477 ;  see  also  Stuart  v.  Lairdj  1 
Cranch,  299.) 

Our  conclusion  is,  that  the  evidence  shows  that  the  will  in  ques- 
tion was  duly  probated  before  the  institution  of  the  present  proceed- 
ingp. 

Various  objections  and  exceptions  were  taken  by  the  appellants 
to  the  admissibility  of  evidence,  but  they  related  mostiy  to  the  proof 
of  facts  bearing  upon  the  regularity  of  proceedings  subsequent  to 
the  presentation  of  the  petition,  and  were  immaterial  in  this  coUatr, 
eral  proceeding.  The  other  proo&  bearing  upon  the  presentation 
and  character  of  the  petition,  to  which  objections  were  taken,  were 
admissible  as  scondary  evidence. 

The  order  appealed  firom  is  affirmed. 


ROGERS  V.  KING. 


A  JUBOMBNT  admitting  a  wiU  to  probate,  made  upon  a  petition  stating  aU  the 
necessary  facts,  and  after  the  publication  of  due  and  legal  notice  of  the  applica- 
tion for  probate,  is  conclusive  of  the  validity  of  the  will  when  called  in  ques- 
tion in  any  collateral  proceeding  or  action. 

Appeal  from  the  Twelfth  Judicial  District. 

This  was  an  agreed  case  for  submission  of  a  controversy  without 
action,  in  which  the  plaintiff  seeks  to  recover  $5,000  as  the  pur- 
chase price  of  a  lot  of  land.  By  the  contract  of  sale  the  defendant 
was  to  take  the  land  at  that  price,  provided  the  titie  was  good. 
The  plaintiff's  title  to  the  land  was  derived  through  the  will  of  one 
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Bomain  DeBoom,  and  the  only  question  raised  as  to  its  validity 
was  whether  the  will  was  properly  and  legally  admitted  to  Probate. 
The  agreed  case  states  that  the  will  was  made  in  Belgium — ^that 
an  authenticated  copy  of  it  was  filed  m  the  Probate  Court  of  San 
Francisco,  where  the  testator  resided  at  the  time  of  his  death, 
together  with  a  petition  for  probate  by  the  person  named  as  execu- 
tor, in  which  petition  were  stated  '^  all  the  necessary  facts  " — ^that 
due  notice  was  given  of  the  application  as  required  by  law,  and 
that  upon  a  hearing  the  will  was  duly  admitted  to  probate,  and 
thereupon  recorded.     The  plaintiff  had  judgment  and  defendant 


A,  J*.  Ghinnison,  for  Appellant. 

The  instrument  presented  for  probate  was  only  an  authenticated 
copy  of  the  will.  .  (Sec.  27,  Act  to  regulate  the  Settlement  of  the 
estates  of  Deceased  Persons.) 

Sec.  28th  of  the  act  requires  the  production  of  the  will  and  the 
probate  thereof. 

Bobt  C.  Boffers,  for  Bespondent. 

The  death  of  the  testator,  and  his  residence  in  the  county,  are 
the  jurisdictional  facts ;  these  existing,  every  subsequent  movement 
of  the  Court  is  the  exercise  of  jurisdiction  over  the  subject  matter. 
(^Raynes  v.  MeekSj  10  Cal.  110.)  The  jurisdiction  of  the  Probate 
Court  having  attached,  by  reason  of  the  death  of  the  testator  in 
the  county,  the  order  admitting  the  will  to  probate  is  not  void.  It 
could  only  be  voidable.  The  jurisdiction  of  the  Probate  Court  in 
matters  pertaining  to  wills  is  exclusive,  and  its  decrees  are  conclu- 
sive until  set  aside  by  a  direct  appeal.  The  jurisdiction  extends 
over  this  class  of  cases,  and  its  judgments  cannot  be  questioned. 
(^Fisher  v.  Bassetty  9  Leigh.  131 ;  Lwn  v.  /SmJer,  18  Cal.  499.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

The  agreed  case  states  that  Cornelius  DeBoom  (the  executor 
named  in  the  will)  filed  in  the  Probate  Court  a  petition  for  the 
probate  of  the  will  of  Bomain  DeBoom,  and  filed  therein  an 
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authenticated  copy  of  said  will,  and  that  the  petition  stated  all  the 
necessary  facts  and  was  sworn  to,  and  that  due  and  legal  notice 
was  published.  It  is  also  shown  that  a  judgment  was  entered 
admitting  the  will  to  probate,  and  that  the  will  was  thereupon  duly 
recorded. 

If,  as  is  agreed,  the  petition  stated  all  the  necessary  facts,  then 
upon  its  presentation  with  a  copy  of  the  will,  and  the  publication  of 
due  and  legal  notice,  the  Court  acquired  jurisdiction  to  probate  the 
will,  and  the  judgment  of  the  probate  thereafter  entered  is  conclu- 
sive. If  any  irregularities  occurred  in  the  proceedings  or  error  in 
the  judgment  after  jurisdiction  was  acquired,  they  could  only  be 
corrected  by  a  direct  proceeding  for  that  purpose,  and  cannot  be 
inquired  into  in  this  collateral  proceeding.  (^Irtoin  v.  Scriber,  18 
Cal.  499 ;  In  the  Matter  of  the  Estate  of  Preston  Warfield^  arUe 
51.)  We  do  not,  however,  by  this  remark,  intend  to  mtimate  that 
any  error  occurred  in  the  probate  proceedings. 

Judgment  affirmed. 


THE  PEOPLE  V.  PERRY  MORRISON. 

Lands,  within  this  State,  belonging  to  the  United  States,  are,  both  hj  the  prori- 
sions  of  the  State  revenue  law,  and  by  the  terms  of  the  Act  of  Congress 
admitting  California  into  the  Union,  exempt  from  State  taxation. 

In  order  to  hold  improyements  upon  public  lands  liable  for  a  State  tax  the  assess- 
ment must  bo  upon  the  improvements  eo  nomine  and  not  upon  the  land  itself. 

Appeal  from  the  County  Court  of  Alameda  County. 
The  facts  are  stated  in  the  opinion. 

H.  W.  F.  Sloan,  for  Appellant 

I.  The  assessment  in  question  is  without  authority  of  law  and 
is  void :  because  1st,  the  property  in  respect  to  which  it  was  made 
is,  by  the  revenue  law,  expressly  exempt ;  2d,  it  is  exempt  from 
taxation  and  assessment  by  the  express  terms  of  the  compact 
between  this  State  and  the  United  States,  upon  which  this  State 
was  admitted  into  the  Union. 
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1.  The  Revenue  Act  of  1861,  Sec.  6,  might,  upon  a  superficial 
view  seem  to  warrant  the  assessment  in  question.  The  appellant 
was  m  possession  of  the  land  and  claims  an  ultimate  right  of  pre- 
emption thereto.  But  the  whole  act  must  be  construed  together ; 
and  by  Sec.  4  "  lands  belongmg  to  the  United  States  "  are  exempt 
in  express  terms. 

If  it  had  been  the  intention  of  the  Legislature  to  treat  the  pos- 
session of  public  lands  belonging  to  the  United  States  as  an  estate 
or  property  in  the  hands  of  the  possessor,  properly  subject  to 
taxation,  they  would  have  qualified  the  designation  of  those  exempt 
firom  assessment  by  words  of  limitation,  such  as :  '^  lands  belonging  * 
to  the  United  States  not  in  the  possession  or  occupation  of  any 
one."    But  there  is  no  such  qualification  in  the  act. 

The  '^  estates,"  therefore,  mentioned  in  Sec.  5  must  be  suppased 
to  refer  alone  to  estates  in  lands  which,  by  grant,  confirmation, 
sale,  or  otherwise,  have  become  private  property,  and  which  can- 
not be  lands  belonging  to  the  United  States.  (^Dixon  v.  Porter^ 
1  Cash.  23,  Miss.  84  ;  Smith  v.  The  State,  5  Texas,  397.) 

2.  The  Act  of  Congress,  admitting  this  State  into  the  Union, 
imposed  certain  terms  and  conditions,  which  being  accepted  by  the 
State,  are  in  the  nature  of  a  compact,  which  cannot  be  disregarded 
by  the  people  of  the  State.  (1  U.  S.  Stat,  at  Large,  462,  Ch.  50, 
Sec.  3.) 

Similar  terms  were  imposed  upon  each  of  the  States  formed 
within  the  Northwest  Territory  by  the  Ordinance  of  1787,  and  I 
have  not  been  able  to  find  a  single  instance,  in  which  either  of 
those  States  has  attempted  to  lay  a  tax  upon  public  lands  of  the 
United  States,  on  the  ground  that  it  was  possessed  or  occupied  by 
a  person  or  company. 

In  Carroll  v.  Stafford  (3  How.  441)  the  right  of  the  State  of 
Michigan  to  levy  a  tax  upon  land  already  sold  by  the  United  States 
to  a  private  individval,  and  actually  paid  for,  but  prior  to  the  issu- 
ance of  the  patent  to  the  purchaser,  was  questioned,  but  the  right 
was  sustained. 

It  is  well  known,  that  under  our  land  system  the  purchaser  often 
receives  his  certificate  of  sale  for  months  and  even  years,  before  a 
patent  is  issued.    Upon  payment  of  the  purchase  money  and  the 
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receipt  of  a  duplicate  ceriificate  acknowledging  that  fact  and 
describing  the  land  sold,  the  purchaser  becomes  to  all  intents  and 
purposes  the  proprietor.  Indeed^  most  of  the  Western  States,  by 
express  legislation,  or  otherwise,  regard  the  certificate  of  entry  and 
sale  as  conferring  a  legal  title. 

It  was  upon  this  view  of  the  case  in  Carroll  v.  Stafford  that  the 
decision  was  made.  "  Now,"  says  the  Court  "  lands  which  have 
been  sold  by  the  United  States,  can,  in  no  case,  be  called  the  prop- 
erty of  the  United  States.  They  are  no  more  the  property  of 
the  United  States  than  lands  patented.  So  far  as  the  rights  of 
the  purchaser  are  considered,  they  are  protected  under  the  patent 
certificate  as  fully  as  under  the  patent,     (p.  461.) 

It  will  be  seen,  that  the  right  of  the  State  of  Michigan  to  tax 
the  land,  or  the  party  in  possession  of  it,  in  respect  to  the  land  so 
possessed,  prior  to  the  actual  sale  and  payment  of  the  purchase 
money,  was  not  even  contended  for. 

The  compact  of  admission  between  Ohio  and  the  United  States, 
secured  to  the  purchasers  of  public  lands  in  that  State,  an  exemption 
for  five  years  after  the  date  of  their  respective  purchases.  And, 
though  that  State  claimed  and  exercised  the  right  of  taxing  all 
other  lands  within  her  limits,  even  before  they  became  the  property 
of  private  individuals,  yet  she  never  pretended  to  violate  or  dis- 
regard the  terms  of  the  compact  by  laying  a  tax  upon  lands  sold 
by  the  United  States,  until  the  period  of  five  years  had  elapsed. 
(JDouglass  v.  BaTigerfieldy  10  Wilcox,  154-156.) 

I  am  not  able  to  say,  in  how  many  other  States  a  similar  exemp- 
tion may  have  been  secured  by  compact ;  but,  by  an  Act  of  Con- 
gress, approved  January  26th,  1847,  the  assent  of  the  United 
States  was  given  to  the  several  States  admitted  into  the  Union 
prior  to  April  24th,  1820,  to  impose  taxes  upon  all  lands  thereafter 
sold  by  the  United  States,  from  and  after  the  day  of  sale. 

That  act  was  deemed  necessary  to  relieve  those  States  from  the 
restraint  imposed  by  the  compact  of  admission,  as  to  all  lands 
thereafter  sold.  No  State,  as  far  as  my  researches  have  extended, 
has  ever  attempted,  by  lepslation  or  otherwise,  to  violate  the  tenns 
of  the  compact.  We  ai-e  not  to  construe  the  Revenue  Law  of  1861 
in  such  a  way,  as  to  place  the  State  of  California  in  that  attitude. 
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n.  The  fact  that  the  appellant  claims  a  right  of  preemption, 
cannot  vary  the  case.  The  right  of  preemption  depends  upon 
prior  occupation,  cultivation,  and  improvement.  It  is  not  the  sub- 
ject of  traffic  or  trust,  so  long  as  it  is  a  mere  right  to  purchase 
at  the  prescribed  price;  a  right  which  can  only  be  preserved 
by  continuous  occupation  and  improvement.  So  soon  as  the  pos- 
sessor actually  preempts,  so  soon  as  he  pays  the  purchase  money 
and  gets  his  certificate  thereof,  it  ceases  to  be  a  mere  preemption 
right  or  claim,  and  then  becomes  subject  to  taxation.  Until  that 
time,  however,  the  land  so  occupied  is  lancl  belonging  to  the  United 
States.  In  attempting  to  lay  a  tax  upon  such  land,  the  State  would 
violate  the  terms  of  the  compact  in  another  particular.  It  would, 
if  carried  out,  interfere  with  the  primary  disposal  of  the  public 
lands  on  the  part  of  the  United  States.  It  would  defeat  the  opera- 
tion of  the  preemption  laws,  which  provide  one  of  the  modes  of 
primary  disposition.  The  wealth  produced  by  the  cultivation  of 
the  public  lands  is  the  legitimate  subject  of  taxation,  and  has  con- 
tributed its  thousands  to  the  revenues  of  the  State.  The  lands, 
so  long  as  they  remain  the  property  of  the  United  States,  are 
exempt. 

W.  W.  Orancj  for  Respondent. 

"The  lands  belonging  to  the  United  States"  (vide  Revenue 
Laws  of  1861, 420,  Sec.  4),  within  this  State,  are  those  held  by  the 
Federal  Government  as  property,  and  as  to  those  lands  the  General 
Government  occupies  a  position  analogous  to  a  private  proprietor. 
This  being  the  case,  and  there  being  no  compact  or  legislation  to 
the  contrary,  the  United  States,  like  all  other  proprietors,  would  be 
liable  to  assessment  on  account  of  its  property  and  would  be  called 
upon  to  pay  its  quota  of  taxation. 

But  to  avoid  a  consequence  of  this  character,  the  Act  of  Con- 
gress, admitting  this  State  into  the  Union,  provides  that  the  State 
of  CaJifomia  "  shall  never  lay  any  tax  or  assessment  of  any  descrip- 
tion upon  the  public  domain  of  the  United  States,''  evidently  mean- 
ing that  as  between  the  State  of  California  and  the  United  States 
the  former  shall  not  exact  against  the  latter  any  public  dues.  To 
fulfill  the  compact  thus  entered  into,  this  State  has  uniformly  ex- 
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empted  from  taxation  ^^  all  lands  belonging  to  the  United  States." 
But  as  between  Perry  Morrison,  the  appellant  here,  and  the  State 
of  Califomia,  an  entirely  different  relation  exists.  He  cannot 
claim  an  exemption  which  the  latter  has  only  granted  in  favor  of 
another  proprietor,  viz. :  the  United  States.  The  whole  scope  of 
our  revenue  system  is,  to  exact  the  public  dues,  primarily,  from 
the  citizen,  and  secondarily,  from  the  property  in  respect  to  which 
he  is  assessed.  The  assessor  is  required  to  prepare  a  list  in  which 
shall  appear :  1st.  The  names  of  the  taxable  inhabitants.  2d.  All 
real  estate  taxable  to  each  inhabitant.  (Revenue  Law  of  1861, 
Sec.  20.) 

Real  estate  is  defined  in  Sec.  6  (p.  421) :  "  The  term  *  real 
estate,'  whenever  used  in  this  act,  shall  be  deemed  and  taken  to 
mean  and  include  the  ownership  of,  or  claim  to,  or  possessdon  of,  or 
ri^t  of  possession  to,  any  land  withm  the  State." 

The  form  of  the  assessment  roll,  which  is  g^ven  in  Sec.  20  (p. 
426),  has  in  the  first  column  the  tax  payer's  name,  and  in  &e 
second  the  description  of  the  property,  indicating  plainly  that  the 
assessor  has  fulfilled  his  duty  when  he  has  given  the  tax  payer's 
name,  and  designated  the  lands  in  which  he  has  an  ownership,  or 
claim  to,  or  possession  of,  or  right  of  possession  to.  Nothing  in 
the  act  requires  this  officer  to  designate  the  quantity  or  extent  of 
the  tax  payer's  interest  in  the  lands  described.  If  the  fiill  value 
of  the  fee  be  assessed  when  in  &ct  the  tax  payer  has  merely  a  pos; 
sessory  right  in  the  premises,  a  remedy  is  at  hand,  by  an  applica- 
tion to  the  Board  of  Equalization  (vide  Sec.  23,  p.  427)  to  change 
and  correct  the  valuation.  It  would  be  imposing  a  very  onerous 
task  upon  the  assessor  to  compel  him  to  investigate  and  detenmne 
the  character  of  each  tax  payer's  title  to  lands  in  possession  or 
claimed  by  him. 

If,  as  in  the  case  at  bar,  the  tax  payer  be  in  possession  of  lands 
belonging  to  the  United  States,  and  he  fails  to  pay  the  taxes  assessed 
to  him,  in  respect  to  such  lands,  and  a  suit  is  brought  against  him 
and  the  land  to  recover  the  amount  due,  a  judgment  is  had  and  the 
property  sold  by  the  Sheriff,  the  purchaser  would  not  obtain  the  fee 
from  the  United  States,  but  only  the  right,  title,  or  interest  that  the 
delinquent  had  in  the  premises.    If  the  interest  is  only  the  right  of 
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possession,  the  buyer  would  get  nothing  more.  As  against  all  the 
world  but  the  United  States  the  appellant  was  the  owner  of  the 
premises  sued.  He  can  maintain  any  action  hinging  upon  the  pos- 
session. He  can  sell  or  mortgage  his  possessory  rights,  and  he  even 
has  an  equity  as  against  the  United  States,  that  is,  a  preemptor's 
equity.  Why  should  he  not  be  taxed  for  such  lands  ?  No  sound 
rule  of  public  policy  can  be  urged  why  he  should  not.  On  the 
contrary,  if  the  citizen  be  taxed  upon  the  values  he  has,  then  appel- 
lant's possession,  which  has  a  value,  is  taxable. 

n.  The  decisions  of  the  Supreme  Court  of  this  State  sustain 
the  position  advanced  by  respondents.  HicTcB  v.  Bell  (3  Cal.  227) 
holds  that,  as  to  the  ownership  of  the  public  lands,  the  United  States 
only  occupy  the  position  of  any  private  proprietor,  with  the  excep- 
tion of  an  express  exemption  from  State  taxation.  The  State  v. 
Moore  (12  Cal.  69)  holds  that,  notwithstanding  the  gold  mines  are 
the  property  of  the  United  States,  the  interest  of  the  possessor  is 
subject  to  taxation,  as  such  possessor  has  a  qualified  ownership  in 
his  claim. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring  specially. 

This  is  an  appeal  from  a  judgment  for  taxes,  rendered  by  the 
County  Court  of  Alameda  Coimty.  The  action  was  commenced 
before  a  Justice  of  the  Peace,  to  recover  the  sum  of  sixty  dollars, 
State  and  county  taxes  upon  a  tract  of  one  hundred  and  sixty 
acres  of  land,  occupied  by  the  defendant  as  a  settler  upon  the  public 
domain  of  the  United  States.  Judgment  was  rendered  against  the 
defendant  by  the  Justice  of  the  Peace,  from  which  he  appealed  to 
the  County  Court,  where  it  was  affirmed,  and  he  now  appeals  to 
this  Court,  alle^ng  that  the  property,  being  a  part  of  the  public 
domain  of  the  United  States,  is  not  liable  to  be  taxed  by  the  State 
of  California. 

An  agreed  statement  of  the  facts  was  filed  in  the  case,  by  which 
it  was  agreed,  among  other  things,  substantially,  that  the  land  was 
a  portion  of  the  public  land  of  the  National  Government ;  that  the 
defendant  had  for  a  long  time  been  in  the  actual  occupation  of  it, 
residing  upon,  using,  and  cultivating  the  same  for  agricultural  pur- 
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poses,  without  claim  of  title,  except  such  as  arises  from  posses- 
sion and  occupation ;  that  the  taxes  levied  upon  the  improvements 
upon  the  land  and  defendant's  personal  property  had  been  paid,  and 
that  the  taxes  sued  for  were  levied  upon  the  land  and  not  the  im- 
provements. 

A  copy  of  the  assessment  appears  in  the  transcript  which 
shows  that  the  property  was  described  as  follows:  "A  tract  of 
land  bounded  on  the  north  by  the  lands  of  D.  D.  Herrion,  on  the 
east  by  the  lands  of  William  Morrison,  on  the  south  by  lands  of 
Overacker,  on  the  west  by  the  land  of  Tyson ;"  one  hundred  and 
sixty  acres,  valued  at  $2,000. 

The  appellant  claims  that  the  assessment  is  void :  1st.  As  being 
exempt  from  taxation  by  the  revenue  law.  2d.  As  being  exempt 
by  the  compact  between  this  State  and  the  United  States,  upon 
which  California  was  admitted  into  the  Union ;  that  the  judgment 
rendered  by  the  Court  below  is,  therefore,  erroneous,  and  should  be 
reversed. 

1.  Is  the  property  exempt  from  taxation  under  the  revenue  laws 
of  this  State  ?  Sec.  4  of  the  Revenue  Law  of  1861  provides, 
among  other  things,  that  "  all  property,  of  every  kind  and  nature 
whatsoever,  within  this  State,  shall  be  subject  to  taxation,  except  : 
First — ^all  lands  and  lots  of  ground,  with  buildings,  improvements, 
and  structures  thereon  belonging  to  the  State,  or  to  any  municipal 
corporation,  or  to  any  county  of  the  State,  and  all  lands  belonging 
to  tJie  United  States^  or  to  this  State ;  and  all  buildings  and  im- 
provements belonging  to  the  United  States,  or  to  this  State." 

Sec.  6  of  the  same  act  provides  that :  "  The  term  '  real  estate,* 
whenever  used  in  this  act,  shall  be  deemed  and  taken  to  mean 
and  include,  and  it  is  hereby  declared  to  mean  and  include,  the 
ownership  of  or  claim  to,  or  possession  of  or  right  of  possession 
to,  any  land  within  the  State  ;  and  the  claim  by,  or  possession  of 
any  person,  firm,  corporation,  association,  or  company,  to  any  land, 
shall  be  listed  under  the  head  of  real  estate." 

The  assessment  in  this  case  is  of  the  land  itself,  and  not  of  the 
possession  or  right  of  possession  of  the  defendant,  and  being  admit- 
ted to  be  "  land  belonging  to  the  United  States,"  it  is  clearly 
exempt  from  taxation  by  the  revenue  act. 
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2.  Is  it  exempt  firom  taxation  under  the  Act  of  Congress  admit- 
ting the  State  of  Califomia  into  the  Union  ? 

Sec.  3  of  that  act,  among  other  things  provides,  ^'  that  the  said 
State  of  California  is  admitted  into  the  Union  upon  the  express  con- 
dition that  the  people  of  said  State,  through  their  Legislature  or 
otherwise,  shall  never  interfere  with  the  primary  disposal  of  the 
public  lands  within  its  limits,  and  shall  pass  no  law  or  do  no  act 
whereby  the  title  of  the  United  States  to,  and  right  to  dispose  of 
the  same,  shall  be  impaired  or  questioned ;  and  that  they  shall  never 
lay  any  tax  or  aaseasment  of  any  description  whatever  upon  the 
pMic  domain  of  the  United  States^^  etc. 

The  evident  object  of  this  provision  is  to  encourage  the  settlement 
of  the  public  lands,  and  thus  secure  their  speedy  sale.  The  act  is 
plain  and  explicit  in  its  terms,  and  leaves  no  room  to  doubt  the  in- 
tention of  Congress.  The  object  is  a  worthy  one,  for  the  heavy 
expense  of  cultivating  and  improving  vacant  lands  soon  exhausts 
the  means  of  the  settier,  unless  he  be  wealthy,  which  that  class 
seldom  are.  It  is  an  inducement  held  out  to  the  citizen  to  under- 
take the  hardships  and  toils  of  a  pioneer  life,  bring  the  public  domain 
under  cultivation,  and  thus  increase  the  wealth  of  the  country. 
The  exemption  is  generally  only  for  a  few  years,  until  the  surveys 
can  be  perfected  and  the  land  brought  into  market.  The  State  has 
wisely  cooperated  with  the  National  Government  by  expressly  ex- 
empting the  land  from  taxation  by  her  revenue  laws. 

If  this  judgment  should  be  affirmed,  and  the  public  officers  should 
proceed  and  sell  the  land,  the  purchaser  would  obtain  no  title  to  the 
premises,  bs  has  been  already  decided  by  this  Court.  In  the  case 
of  SaU  V.  Dowling  (18  Cal.  621),  Justice  Baldwin,  in  delivering 
the  opioion  of  the  Court,  uses  this  language :  '^  We  cannot  see  that 
the  plaintiff  makes  out  titie  through  the  tax  deed ;  for  this  seems  to 
have  been  public  land  of  the  United  States,  and  therefore  could  not 
be  sold  for  taxes.  K  the  taxing  of  the  improvements  were  proper, 
then  the  deed,  etc.,  should  show  this,  and  not  a  sale  of  the  fee  or  a 
taxing  of  the  land  itself.''  In  the  present  case  it  is  clear  that  the 
fee  of  the  land  is  taxed,  which  is  contrary  to  law,  and  void. 

We  do  not  intend,  by  this  opinion,  to  pass  upon  the  principles  laid 
down  by  this  Court  in  the  case  of  The  State  of  OaUforma  v.  Moore 
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(12  Cal.  56).    The  questions  there  decided  differ  entirely  from 
the  present  one. 

The  judgment  is  reversed,  and  the  action  is  ordered  to  be  dis- 


NoRTON,  J. — ^The  exemption  of  "all  lands  belon^g  to  the 
United  States  "  from  taxation  by  the  Revenue  Act  of  1861,  in  pur- 
suance of  the  condition  in  the  Law  of  Congress  admitting  this  State 
into  the  Union,  "  that  they  shall  never  levy  any  tax  or  assessment 
of  any  description  whatever  upon  the  public  domam  of  the  United 
States,"  renders  any  tax  invalid  which  is  imposed  upon  any  po]> 
tion  of  the  public  lands  of  the  United  States  within  this  State. 
Altiiough  the  definition  of  the  term  "real  estate"  ^ven  in  Sec.  6  of 
the  Revenue  Act,  embraces  the  "  possession  of"  land,  and  by  Sec. 
20,  all  the  "  real  estate  "  is  to  be  assessed,  this  obviously  refers 
to  a  possession  of  land  which  is  liable  to  taxation.  The  tax  is 
imposed  by  the  first  section,  and  that  is  imposed  only  on  lands 
"  not  by  this  act  exempted  from  taxation."  Church  and  school 
lots,  and  lots  used  for  other  purposes  of  a  like  general  nature,  and 
which  are  exempted  by  Sec.  4  from  taxation,  are  certainly  not 
liable  to  be  taxed,  because,  being  in  the  possesion  of  some  indi- 
vidual or  corporation,  they  would  fall  within  the  definition  of 
"  real  estate  "  as  given  by  Sec.  5.  This  view  is  also  obvious  from 
the  distinction  made  in  Sec.  20,  between  "  improvements  on  real 
estate,"  and  "  improvements  on  public  lands."  Pubfic  lands  are 
thus  spoken  of  as  being  different  from  the  real  estate  which,  under 
this  act,  is  subject  to  taxation. 

I  agree,  therefore,  that  the  judgment  should  be  reversed,  and  the 
action  dismissed. 

Cope,  C.  J. — ^I  am  of  the  same  opinion  as  my  associates  as  to 
the  invalidity  of  the  assessment  in  question,  and  concur  with  them 
in  the  judgment  of  reversal. 
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QUINN  V.  KENYON. 

The  power  to  grant  new  trials  is  one  of  legal  discretion,  and  the  abuse  of  that 
discretion  only  will  justify  an  interference  with  such  order  by  the  Appellate 
Court. 

Where,  in  an  action  of  forcible  entry  and  detainer,  plaintiff  had  judgment  in  the 
Justice's  Court  for  twelve  dollars  damages  and  twenty  dollars  fine,  besides 
costs,  from  which  defendant  appealed  to  the  County  Court,  where  the  action 
was  dismissed  and  afterwards  a  new  trial  granted :  heldf  that  it  was  doubt- 
ful whether  the  Supreme  Court  had  jurisdiction  of  an  appeal  from  this  order, 
and  the  point  was  left  open  for  further  consideration. 

Appeal  from  the  County  Court  of  San  Joaquin  County. 

This  was  an  action  of  forcible  entry  and  detainer,  brought  in  a 
Justice's  Court  in  San  Joaquin  County.  In  that  Court  the  defend- 
ant moved  to  dismiss,  on  the  ground  that  plaintiff  could  not  main- 
tain a  civil  action,  and  supported  the  motion  with  proof  that  he 
(plaintiff)  had  been  recently  convicted  of  the  crime  of  perjury, 
and  was  then  under  a  sentence  of  imprisoimient  therefor  for  two 
years  in  the  State  Prison. 

Plaintiff  showed,  in  opposition,  that  he  had  appealed  to  the 
Supreme  Court  from  the  judgment  of  conviction,  and  had  been 
admitted  to  bail  on  said  appeal,  and  that  he  was  now  at  large,  and 
the  appeal  still  pending.  The  Justice  overruled  the  motion,  and 
plaintiff  had  judgment  for  twelve  dollars  damages,  besides  costs 
and  restitution,  and  a  fine  of  twenty  dollars  was  imposed  on 
defendant. 

The  latter  appealed  to  the  County  Court,  and  there  renewed  the 
motion  to  dismiss  which,  on  the  same  showing  of  facts,  was  granted. 
Plaintiff  moved  for  a  new  trial  on  the  ground  that  the  Court  had 
erred  in  matters  of  law,  to  wit :  in  disnussing  the  action  on  the 
facts  shown.  After  argument,  the  Court  granted  the  motion  and 
ordered  a  new  trial,  from  which  order  the  defendant  appeals. 

Brorvn  ^  Crraves,  for  Appellant. 

John  B.  Mallj  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 
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This  was  an  action  of  forcible  entry  and  detainer,  brought  in  a 
Justice's  Court  in  San  Joaquin  County.  The  plaintiff  recovered 
judgment  in  the  Justice's  Court,  and  the  defendants  appealed  to 
the  County  Court,  where  the  action  was  dismissed ;  but  on  motion 
of  the  plaintiff  a  new  trial  was  granted,  and  the  defendant  appeals 
from  the  order  granting  the  new  trial.  The  judgment  in  the  Jus- 
tice's Court  was  only  for  twelve  dollars  damages  and  twenty  doDars 
fine,  besides  costs. 

This  Court  has  repeatedly  decided  that  the  power  to  grant  new 
trials  is  one  of  legal  discretion,  and  the  abuse  of  that  discretion 
only  will  justify  an  interference  with  the  order.  It  is  only  in  rare 
instances  and  upon  very  strong  grounds  that  this  Court  will  set 
aside  an  order  granting  a  new  trial,  and  this  is  not  a  case  which 
calls  for  the  exercise  of  that  power. 

In  this  case,  it  is  doubtful  whether  this  Court  has  jurisdiction  of 
the  appeal ;  but  as  that  point  was  not  argued,  we  leave  it  open  for 
future  consideration.     (See  Paul  v.  Silvery  16  Cal.  75.) 

The  order  granting  the  new  trial  is  affirmed,  and  the  cause 
remanded  for  further  proceedings. 


OROSCO  V.  GAGLIARDO. 

Ak  alien  does  not  become  a  citizen  of  the  United  States  by  filing  his  declaration 
of  intention  to  become  a  citizen.  He  does  not  acquire  the  fall  rights  of  a 
citizen  until  he  has  taken  the  final  oath  of  citizenship. 

The  United  States  Courts  have  no  jurisdiction,  based  upon  the  citizenship  of  the 
parties,  over  actions  between  aliens  and  aliens,  but  only  over  actions  between 
citizens  and  aliens. 

Under  the  Act  of  Congress  of  1789  and  the  statute  of  this  State  of  1855  respecting 
the  transfer  of  actions  from  a  State  to  a  United  States  Court,  the  Court  to 
whom  the  application  is  made  must,  before  granting  it,  be  satisfied  that  the 
application  is  founded  upon  facts  which  entitle  the  applicant  to  the  order,  and 
for  this  purpose  has  the  right  to  inquire  into  the  truth  of  the  facts  set  forth 
in  the  petition  as  well  as  to  investigate  the  sufficiency  of  the  security. 

Appeal  from  the  Thirteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
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Zewis  Shearer  J  for  Appellant. 

I.  Under  our  statute,  after  the  acceptance  of  the  surety,  the 
District  Court  had  no  jurisdiction  in  the  case  further  than  to  direct 
its  transfer ;  and  that,  even  though  it  appeared  that  the  Court  to 
which  the  transfer  was  sought,  had  no  jurisdiction.  In  the  case 
mentioned  in  the  act,  the  Court,  upon  the  claiming  of  the  privilege 
accorded  to  the  alien,  is  wholly  divested  of  its  jurisdiction.  But 
even  if  the  Court  could  consider  the  question  of  jurisdiction  of  the 
United  States  Circuit  Court,  in  any  case  arising  under  the  act 
referred  to,  it  could  only  do  so  when  the  fact  of  the  alienage  of 
both  parties  was  presented  to  it  in  some  manner  previous  to  the 
acceptance  of  the  surety.  It  could  not  take  cognizance  of  it  fi*om 
a  statement  made  in  an  affidavit,  the  production  of  which  in  the 
case,  after  the  acceptance  of  the  surety,  the  act  provides  ^^  shall  be 
void  and  of  no  force  or  effect  for  any  purpose  whatsoever."  The 
record  shows  that  the  fact  of  the  alienage  of  the  plaintiff  Orosco, 
wa£  only  disclosed  by  this  affidavit.  The  act  does  not  even  permit 
the  facts  in  the  petition  for  transfer  to  be  controverted  by  affidavit, 
much  less  allow  new  facts,  foreign  in  their  character,  to  be  inter- 
posed in  opposition  to  the  transfer.  The  transfer  is  imperative 
upon  the  Court,  the  requirements  of  the  act  being  complied  with 
on  the  part  of  defendant  seeking  the  transfer. 

n.  The  Circuit  Court  can  entertam  jurisdiction  in  the  case. 
(Ma9(m  et  al.  v.  Ship  Plaireau^  2  Cranch,  240,  opinion  by  Mar- 
shall, C.  J.)  The  defendant  cannot  question  the  jurisdiction  after 
transfer. 

J.  G:  McOuUotighj  for  Respondent. 

The  attorneys  for  the  petitioner  claim  a  difference  between  the 
United  States  law,  and  our  State  law,  in  regard  to  transfer  of  cases. 
I  presume  the  fact  that  our  State  law  is  different  can  confer  no 
additional  jurisdiction  upon  a  United  States  Court ;  but  the  laws 
are  almost  exactly  alike,  and  there  is  no  difference  in  substance. 
That  a  Circuit  Court  has  no  jurisdiction  in  suits  between  aliens  was 
decided  as  long  ago  bs  1809,  in  case  of  Mantalet  v.  Murray  (4 
Cranch,  46),  and  in  various  cases  smce,  and  that  a  declaration  of 
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intention  cannot  change  the  position  of  the  parties,  was  decided 
also  in  the  case  of  Baird  v.  Bt/rcj  referred  to  in  Brightly*s 
United  States  Digest  of  Laws  (p.  9,  note  A.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  application  to  this  Court  for  a  writ  of  mandamus^  to 
issue  to  the  District  Judge  of  the  Thirteenth  Judicial  District, 
commanding  him  to  remove  the  said  cause  to  the  United  States 
Circuit  Court  for  the  Northern  District  of  California,  imder  and  in 
pursuance  of  the  Act  of  Congress  of  September  24th,  1789,  and 
tiie  statute  of  this  State  of  April  9th,  1855.  The  apphcation  for 
a  transfer  of  the  cause  wa^  made  by  the  defendant  in  the  District 
Court  of  Mariposa  County,  on  the  ground  that  he  was  an  alien, 
and  that  the  plaintiff  was  a  citizen  of  the  State  of  California.  The 
plaintiff,  in  answer  to  the  application,  showed  that  he  was  also  an 
alien  and  not  a  citizen — ^that  he  had  only  iSled  his  declaration  of 
intention  to  become  a  citizen  and  had  never  taken  the  final  oath  of 
citizenship.  The  District  Court,  on  this  state  of  facts,  refused  to 
transfer  the  cause,  and  the  defendant  now  applies  to  this  Court  for 
a  peremptory  mandamus^  to  compel  the  transfer. 

We  think  the  District  Court  properly  refused  the  application. 
The  plaintiff  m  this  case  is  not  a  citizen  of  this  State,  or  of  the 
United  States.  He  does  not  become  entitied  to  the  full  rights 
and  privileges  of  citizenship  until  he  has  taken  the  final  oath,  as 
required  by  the  naturalization  laws.  (^Baird  v.  Byre^  3  Wallace, 
Jr.,  cited  in  Brightly's  Digest,  9,  note  A.)  Until  he  takes  the 
final  oath  he  may  retract  his  intention  and  decline  to  avail  him- 
self  of  the  rights  of  citizenship,  and  could,  if  he  desired,  still 
claim  the  privileges  of  a  subject  of  a  foreign  power. 

It  is  well  settled  that  the  United  States  Courts  have  no  jurisdic- 
tion over  suits  between  alien  and  alien,  but  that  they  are  confined 
to  actions  between  citizens  and  foreigners  where  their  jurisdiction 
is  founded  upon  citizenship.  (Mosmian  v.  BUggimon^  4  Dallas, 
12 ;  Montalet  v.  Murray^  4  Cranch,  46 ;  Hodgson  v.  Bowbank^  6 
Id.  803;  Jackson  v.  Twentyman,  2  Pet.  136.)  It  follows  that 
tiie  defendant  had  no  right  to  have  the  cause  removed  to  a  United 
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States  Court ;  and  if  it  had  been  so  removed,  upon  the  true  facts 
appearing  to  the  latter  Court,  it  would  have  been  compelled  to 
remand  the  case  backdfor  want  of  jurisdiction. 

The  statute  of  this  State,  respecting  the  removal  of  causes  from 
the  State  Courts  to  the  United  States  Court,  provides,  that  when 
the  petition  is  filed  and  the  surety  is  ofiered,  ^'  it  shall  then  be  the 
duty  of  such  Court  of  this  State  to  accept  the  surety  and  proceed  no 
further  in  the  cause ;  and  all  subsequent  proceedings  which  may  be 
taken  or  had  in  such  Court  in  contravention  of  the  provisions  of  this 
section  shall  be  void  and  of  ng  force  or  effect  for  any  purpose  whair 
Boever."  The  defendant  contends  that,  under  this  provision,  when 
the  petition  is  filed  and  the  surety  is  offered,  the  State  Court  can 
do  no  further  act  in  the  case,  except  to  accept  the  surety  and  order 
the  removal.  This  is  not  the  proper  construction.  The  Court 
must  first  be  fiilly  satisfied  by  proper  evidence  that  the  application 
for  removal  is  founded  upon  facts  which  entitie  the  applicant  to  the 
order,  and  for  this  purpose  the  Court  has  a  right  to  inquire  into  the 
truth  of  the  facts  set  forth  in  the  petition,  as  well  as  investigate 
the. sufficiency  of  the  surety,  and  determine  the  matter  accordingly. 
We  see  no  error  in  the  decision  of  the  Court  below ;  the  motion 
for  a  mandamtis  is  therefore  denied. 


MATHEWSON  v.  FITCH. 

The  defendant,  by  a  written  contract,  agreed  to  pay  the  assignors  of  the  plaintl£f 
five  hundred  dollars  whenever  they  should  secure  a  final  decree  of  the  Su- 
preme Court  in  any  of  the  cases  now  pending,  or  hereafter  instituted,  in  which 
the  "  Sisters ''  (referring  to  the  daughters  of  one  Feralta,  deceased),  claim 
adversely  to  the  title  under  the  will  (of  Peralta),  which  shall  declare  the  said 
sisters'  title  null,  and  that  the  title  of  the  "  Peralta  Sons  is  the  only  valid 
title  under  the  will."  An  ejectment  case  was  then  pending  on  appeal,  in  the 
Supreme  Court,  for  a  portion  of  the  land  devised  by  Peralta,  in  which  the 
plaintiff 's  assignors,  acting  as  attorneys,  procured  a  decision  that  the  plaintiff 
therein,  who  claimed  under  the  "  Sisters,"  had  no  title,  and  that  the  defendant 
therein,  who  claimed  through  the  sons,  under  the  will,  had  a  title  which  was 
valid :  held,  that  this  decision  was  a  compliance  with  the  condition  of  the 
agreement,  and  entitled  plaintiff  to  recover  the  five  hundred  dollars. 

If  A  promises  B  to  pay  him  a  sum  of  money  if  he  will  do  a  parttcolar  act,  and  B 
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does  the  act,  the  promise  thereupon  becomes  binding,  although  B  at  the  time 
of  the  promise  does  not  engage  to  do  the  act. 

Where  a  complaint  avers  that  plaintiff  did  certain  work  in  consideration  of  a 
promise  by  the  defendant,  an  answer  denying  that  plaintiff  did  the  work,  bat 
not  claiming  that  it  was  done  upon  any  otlier  consideration  than  the  promise, 
raises  ho  issue,  except  as  to  the  performance  of  the  work,  and  requires  no 
proof  from  plaintiff  as  to  the  consideration  upon  which  it  was  performed. 

The  ofiense  of  Maintenance  is  unknown  to  the  laws  of  this  State. 

Appeal  from  the  Third  Judicial  District. 

The  complamt  in  this  case  sets  forth  in  substance : 

That  there  had  -been  a  judgment  rendered  m  the  District  Court 
of  the  Fourth  Judicial  District,  in  favor  of  the  defendant,  in  an 
action  of  ejectment  wherein  one  Adams  was  plaintiff,  and  one  Lan- 
smg  defendant.  That  the  plaintiff,  Adams,  m  that  action,  claimed 
the  exclusive  titie  of  the  land  sought  to  be  recovered  therein, 
through  and  under  the  will  of  Luis  Peralta.  That  bj  said  will 
the  premises  then  in  controversy,  as  well  as  the  whole  Rancho  of 
San  Antonio,  of  which  said  premises  were  a  part,  were  devised  to 
the  four  sons  of  sidd  Luis,  from  and  under  whom  defendant  therem 
derived  his  title.  That  the  plaintiff,  Adams,  in  that  case  claimed 
to  derive  his  title  from  the  daughters  of  Peralta,  alleging  that  the 
^^  will "  was  invalid,  and  that  the  rancho  descended  in  equal  pro- 
portions to  all  the  sons  and  daughters  of  Peralta  in  common,  and 
that  he,  Adams,  was  therefore  entitied  to  recover  a  portion  of  the 
premises  sued  for. 

That  on  the  trial  of  the  action  in  the  said  District  Court  judg- 
ment was  rendered  in  favor  of  defendant,  Adams,  thereby  confirm- 
ing the  *^  wiQ  "  as  valid,  and  thus,  m  effect,  deciding  that  by  it  the 
four  sons  had  a  valid  title  to  the  San  Antonio  Bancho,  and  that  the 
daughters,  their  "  sisters,"  had  no  titie  whatever  thereto. 

That  an  appeal  had  been  taken  from  said  judgment,  and  said 
appeal  being  then  pending  and  undetermined  m  the  Supreme  Court 
of  the  State  of  Caiifomia,  the  defendant  Fitch,  on  the  fifth  day  of 
February,  1861,  made  and  delivered  to  E.  W.  F.  Sloan  and  D.  P. 
&  A.  Barstow  (who  were  attorneys  for  defendant  m  case  of  Adams 
V.  Lansing)^  an  agreement  in  writing,  in  the  words  and  figures 
following,  viz. : 
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<^  Memorandum  of  an  agreement  between  C.  L.  Fitch,  first  part, 
and  E.  W.  F.  Sloan  and  D.  P.  and  A.  Barstow : 

I,  the  undersigned,  do  hereby  agree  to  pay  to  E.  W.  F.  Sloan  and 
D.  P.  and  A.  Barstow  the  sum  of  five  hundred  dollars  on  demand 
after  the  said  Sloan  and  Barstow  shall  (a^  attorneys)  have  secured 
a  final  decree  of  the  Supreme  Court  in  any  of  the  cases  now  pend- 
ing, or  hereafter  instituted,  in  which  the  "  asters"  claim  adversely 
to  the  title  under  the  "  will " — which  shall  declare  the  said  sisters' 
title  null,  and  that  the  title  of  the  ^^  Peralta  Sons"  is  the  only  valid 
title  under  the  "  will."  Provided,  such  decision  of  the  Supreme 
Court  be  obtained  by  and  through  the  efibrts  (as  attorneys)  of  said 
Sloan  and  Barstows  on  or  before  the  first  day  of  January,  1862. 

Encinal  San  Antonio,  February  5th,  1861. 

Chas.  L.  Pitch." 

The  complaint  then  avers  that  said  Sloan  and  Barstows  did  well 
and  fedthfully  perform  the  legal  services  aforesaid,  mentioned  in 
said  agreement,  and  did,  on  the  seventh  day  of  May,  1861,  by 
their  legal  services  as  attorneys,  secure  a  final  decree  and  decision 
of  said  Supreme  Court,  in  said  case  of  Adams  v.  Lansing^  etc., 
which  declares  that  the  titie  derived  under  said  ^^  will,"  by  his  said 
sons,  was  the  only  valid  titie  to  said  rancho,  and  that  the  adverse 
claim  thereto,  of  the  said  ^^  sisters,"  was  null  and  void. 

The  complaint  further  avers  that  on  June  29th,  1861,  payment 
of  said  sum  of  five  hundred  dollars  was  demanded  of  said  Fitch, 
and  refused  by  him,  and  that  the  ssdd  contract  was  afterwards, 
and  before  this  action  was  commenced,  assigned  to  plaintiff,  and 
demands  judgment  for  said  five  hundred  dollars  and  interest. 

The  defendants  answered,  denying  that  on  the  seventh  day  of 
May,  1861,  or  at  any  other  time,  the  said  Sloan  and  Barstows,  by 
their  legal  services,  or  otherwise,  secured  in  said  Supreme  Court  a 
final  decree  or  decision  in  said  case  of  Adams  v.  Lansing^  which 
declared  that  the  titie  derived  under  said  will  by  his  said  sons  was 
the  only  valid  titie  to  said  rancho,  and  that  the  adverse  claim 
thereto  of  said  ^^  sisters  "  was  null  and  void.  Upon  this  issue  the 
cause  was  tried  by  the  Court. 

The  only  evidence  given  upon  the  trial  was  the  report  of  the  case 
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of  Adams  v.  Lansinffj  as  contained  in  17  Cal.  624,  which  report 
is,  by  stipulation,  made  a  part  of  the  record.  Upon  this  evidence 
the  Court  made  its  findings,  and  rendered  its  judgment  for  the 
amount  claimed  in  favor  of  the  plaintifi'.  Defendant  moved  for  a 
new  trial,  which  was  denied,  and  from  this  order  and  the  judgment 
he  appeals. 

A.  M.  CranSj  for  Appellant. 

I.  The  contract  upon  which  the  suit  is  predicated  is  void  for 
maintenance. 

Fitch,  the  defendant,  hires  three  attomeys-at-law  (Sloan  and  the 
two  Barstows)  to  prosecute  an  appeal  in  the  Supreme  Court,  pend- 
ing between  Adams  and  Lansing,  and  agrees  to  pay  them  five 
hundred  dollars  if,  within  the  time  limited,  they  obtsuin  a  certain 
kind  of  decree  or  decision. 

With  this  case,  so  far  as  shown  by  the  complaint.  Fitch  has  no 
sort  of  connection  whatever,  either  by  relationship  to  either  of  the 
parties,  or  by  being  interested  in  the  title  involved. 

We  have,  it  is  true,  no  statute  against  maintenance,  but  it  was 
an  ofiense  at  the  common  law,  and  the  contract  set  forth  in  the 
complaint  la  prima  facie  so  clearly  void,  for  the  cause  alleged,  that 
I  do  not  deem  it  necessary  to  dwell  upon  the  point  further  than  to 
refer  the  Court  to  the  following  authorities : 

(Wharton's  Law  Die.  title  Maintenance,  603  ;  Thalheimer  v. 
Brinkerhoffy  3  Cow.  623,  and  cases  there  cited.) 

n.  The  contract,  or  writing,  set  forth  and  signed  by  Fitch 
alone  is  void  for  want  of  mutuality. 

Iltch  undertakes,  or  agrees,  to  pay  Sloan  and  the  Barstows  five 
hundred  dollars  upon  their  performing  certain  services,  and  obtain- 
ing a  specified  decision,  but  the  Barstows  and  Sloan  do  not  m  any 
manner  obligate  themselves  to  do  the  services. 

Htch  could  have  sustained  no  action  against  them  for  not  per- 
forming the  services  specified. 

The  case  of  Tocher  v.  Woods  (12  Johns.  190)  is  in  point,  and 
to  that  case  and  the  authorities  there  cited,  viz :   Cook  v.  OxUy 
(3  Tenn.  663) ;  12  Lid.  397 ;  1  Chitty,  297 ;  1  Carries,  694 ; 
TuUU  V.  Love  (7  Lid.  470)— the  Court  is  referred. 
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The  principle  sustained  in  all  these  cases,  as  well  as  in  the  ele- 
mentary works  on  the  law  of  contracts,  is  this :  That  in  contracts 
where  the  promise  of  one  party  is  the  consideration  for  the  promise 
of  the  other,  the  promises  must  be  concurrent  and  obligatory  on 
both  at  the  same  time.  Such,  most  clearly,  was  not  the  case  here ; 
as  conclusive  upon  this  point  see  Utica  ^  Schenectady  M.  R,  Co. 
V.  Brinkerhoff  (21  Wend.  139). 

m.  The  contract  or  writing  set  forth  has  no  consideration  to 
support  it. 

It  does  not  appear  by  it,  or  by  any  averment  in  the  complaint, 
how  or  in  what  manner  its  performance  could  in  any  way  benefit 
the  defendant,  Rtch,  or  how  or  in  what  manner  it  could  mcon- 
venience  the  Barstows  or  Sloan.  It  may  be  said  that  Sloan  and 
the  Barstows  were  to  perform  services  as  attorneys  in  the  case 
named,  and  that  this  was  a  sufficient  consideration.  But  we  learn 
from  the  complaint  itself,  as  well  as  from  the  reported  case  of 
Adains  v.  Larmngy  that  they  were,  before  said  writing  was  made 
by  Fitch,  already  the  attorneys  in  the  case,  engaged  in  defending 
the  appeal.  Such  being  their  position — ^being  already  retained  by 
Lansing  in  the  case — ^it  was  their  duty  to  use  all  the  skill  and 
ability  they  possessed  in  the  case  under  the  retainer  and  employ- 
ment of  their  client,  and  consequently  they  had  no  commodity  of 
that  sort  left  to  dispose  of  to  Fitch.  Or,  in  other  words,  they  could 
not  possibly  make  any  eflbrt,  or  put  forth  any  ability  in  conse- 
quence of  the  bargain  with  Fitch,  which  they  were  not  already 
bound  to  exercise,  and  it  is  presumed  would  have  exercised  under 
their  retainer  by  Lansing. 

IV.  No  such  decree  or  decision  has  been  obtained  from  or  ren- 
dered by  the  Supreme  Court  as  was  to  be  obtained  or  rendered  as 
a  condition  precedent  to  the  payment  of  the  five  hundred  dollars 
by  Fitch.  The  complaint  alleges  that  they  did,  in  said  case  of 
Adams  v.  Larmng^  obtain  a  decision  which  declares  that  the  titie 
derived  under  the  will  was  the  only  valid  title  to  the  said  ranch 
(t.  e.  the  Peralta  Ranch)  and  that  the  claim  adverse  to  the  said 
will  thereto  was  void.  This  allegation  of  the  complaint  is  specific- 
ally denied  by  the  answer.  The  plaintiff  then,  to  sustain  his  case, 
upon  this  issue  produces  and  reads  in  evidence  the  report  of  the 
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case  of  Adaw»  v.  Laming  (17  Gal.  629)  and  this  is  all  the  evi- 
dence given. 

Does  this  case  prove  that  the  title  under  the  will  is  the  only  valid 
title  to  the  Peralta  Ranch  ?  Was  any  such  question  ever  made  or 
passed  upon  by  the  Court  ?  Was  the  validity  of  the  will  ever 
drawn  in  question  ?  And  much  more,  was  the  validity  of  any  other 
title— much  more — ^all  other  tifles  ever  passed  upon  by  the  Court  ? 
The  imdertaking  was  to  procure  a  decision  declaring  that  the  titie 
acquired  under  the  will  was  tiie  only  valid  titie  to  the  rancho  named. 
But  nothing  of  this  kind  is  decided  in  Adams  v.  Laming^  as  we 
read  the  case.  It  was  an  ejectment  for  five-ninths  of  a  town  lot  in 
Oakland,  which  lot  was  a  part  of  the  Peralta  Ranch. 

The  will,  so  called,  was  produced  by  the  defendant  in  order  to 
show  a  conveyance  by  Lms  Peralta  to  his  sons,  and  thus  determine 
that  the  sisters,  under  whom  Adams  claimed,  had  no  titie.  The 
only  question  passed  upon  by  the  Court,  or  decided,  was  as  to  the 
construction  of  this  paper,  conveyance,  or  will.  Admitting  it  to  be 
genuine  and  valid,  the  Court  holds  that  its  effect  was  to  conveyrthe 
land  to  the  sons.    And  this  is  ail  the  case  decides. 

Suppose  that  on  another  trial,  involvmg  another  portion  of  the 
ranch,  it  should  be  clearly  shown  and  found  by  the  Court  or  jury 
that  Luis  Peralta  was,  at  the  time  of  executing  this  paper,  non 
compos  m£fntis ;  what,  then,  becomes  of  the  titie  under  it  ?  Or 
suppose  it  shown  that  its  execution  was  obtamed  by  fraud — 
what  then  ?  Could  the  decision  in  AdamA  v.  iMTising  be  appealed 
to  as  a  final  decree  or  decision  fixing  forever  the  validity  of  the 
sons'  title  under  it  ?  And  yet  tMs  is  what  the  writing  signed  by 
Fitch  stipulates  for,  and  what  the  plaintiff  is  bound  to  prove  has 
been  done  under  the  issue  made  by  the  complaint  and  the  answer. 

When  the  jdaintifis  have  proved,  as  they  are  bound  to  do,  that 
the  titie  under  this  will  is  not  only  valid,  but  is  the  '*•  only  valid 
titie ''  to  the  ranch,  and  shall  have  obtained  a  decision  of  this  Court 
to  that  effect,  they  will  have  sustcuned  the  issue  on  their  part  and 
not  imtil  then. 

E.  W.  F.  Sloan^  for  Respondent. 

I.    A  contract  should  be  so  construed  ut  res  magis  valeoit  qmm 
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pereat.  This  rule  particularly  applies  where  the  consideration  of 
the  contract  is  executory  as  in  the  case  at  bar.  (^Cohbs  v.  Fourir 
taine,  8  Rand.  487.) 

It  is  not  denied  that  Adams  v.  Lansing  was,  at  the  date  of  the 
contract,  pending  on  appeal  in  the  Supreme  Court,  or  that  it  was 
one  of  the  cases  referred  to  in  it.  The  subject  matter  in  litigation 
was  a  lot  of  land,  being  part  of  the  San  Antonio  Ranch  originally 
belonging  to  Luis  Peralta,  deceased.  Adams  asserted  title  to  an 
undivided  interest  to  said  lot  through  certain  mesne  conveyances 
from  the  daughters  of  said  Luis  Peralta.  Lansmg  claimed  title  to 
the  whole  under  the  sons.  The  case  depended  on  the  question 
whether  the  sons  had  become  vested  with  a  title  to  the  whole  ranch 
under  the  instrument  called  a  ''  will,"  or  whether  it  vested  in  all 
the  children  by  descent.  By  reference  to  the  report  of  the  case, 
which  is  made  evidence,  it  will  appear  that  tiie  question  was 
decided  in  favor  of  the  sons. 

It  is  true  that  was  not  a  proceeding  in  rem^  in  which  the  execu- 
ti<5ik  of  the  instrument,  as  a  matter  of  fact,  was  or  could  be  proved 
for  all  purposes.  It  was  known  not  to  be  so.  The  instrument  was 
not  susceptible  of  such  proof  so  far  as  it  related  to  the  San  Antonio 
Ranch.  But  its  legal  character  received  a  settled  construction. 
Nothing  else  could  have  been  contemplated  by  the  contract. 

It  maybe  doubted  whether  a  particular  deed  contuns  words 
sufficient  to  pass  an  estate  in  land.  But  it  is  read  in  evidence, 
spread  on  the  record,  and  comes  up  for  judicial  determination.  A 
decision  that  the  words  are  sufficient  is  a  final  settlement  of  the 
question  in  all  cases  where  it  arises,  although  the  execution  of  the 
deed  must  be  proved  in  all  cases  where  it  is  ofiered  in  evidence. 

II.  The  agreement  does  not  present  a  case  of  concurrent  con- 
sideration depending  upon  mutusJ  promises.  It  is  an  undertaking 
to  pay  so  much  on  condition  that  the  attorneys  would  successftilly 
perform  the  legal  services  mentioned.  The  performance  was  an 
acceptance  on  their  part.  The  plaintiff  alleged  and  proved  the  per- 
formance, and  thus  established  a  cause  of  action.  (^Poughkeeptie 
and  Salt  Point  P.  R.  Co.  v.  Griffin^  21  Barb.  N.  Y.  454 ;  Chit, 
on  Cont.  63 ;  Colhs  v.  Fauntaine,  8  Rand.  487.) 

m.    A  continuing  consideration,  being  one  in  part  executed 
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and  in  part  to  be  executed,  is  a  sufficient  consideration.  {Loomis 
V.  NewhaU,  15  Pick.  169 ;  Wiggm%  v.  Kei»er,  6  Ind.  258.)  The 
material  allegation  in  the  complaint  is,  that  in  consideration  of  the 
making  and  delivery  of  the  contract  the  legal  services  were  pei^ 
formed. 

IV.  The  contract  is  a  lawful  one.  (^Thcdlkeimer  v.  Brinker- 
hoff,  3  Cow.  647  ;  Perine  v.  Dwm,  3  Johns.  Ch.  618,  519 ;  Ben- 
edict  V.  StuaH,  23  Barb.  420 ;  Ogden  v.  Dm  ArtSy  4  Duer,  275 ; 
Wright  V.  Meek,  3  Iowa,  472.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

The  obtaining  the  judgment  which  was  rendered  in  the  case  of 
Adams  v.  Lansing  (17  Cal.  629)  was  a  performance  of  the  con- 
dition upon  which  the  defendant's  promise  to  pay  the  five  hundred 
dollars  depended.  It  may  be  readily  imagined  that  the  defendant 
supposed  the  decree  which  was  to  be  obtained  would  forever  settle 
the  title  of  the  parties  claiming  under  the  "  will,'^  but  that  is  not 
the  thing  specified  in  the  written  promise.  That  only  requires  that 
the  decree  in  some  case  then  pending,  or  thereafter  to  be  instituted, 
should  declare  the  sisters'  title  to  be  void,  and  the  sons'  title  to  be 
the  only  valid  titie  under  the  "  will."  The  Supreme  Court  in  that 
case  rendered  a  judgment  that  the  plaintiff  who  cliumed  under  the 
sisters  had  no  title  upon  which  he  could  recover,  and  that  the 
defendant  who  claimed  through  the  sons  under  the  '^  will "  had  a 
title  which  entitled  him  to  recover.  This  was,  in  effect  and  sub- 
stance, a  decree  in  that  case  that  the  sisters'  title  was  null  and  void, 
and  that  the  title  of  the  sons  under  the  "  will "  was  the  only  valid 
titie. 

The  promise  was  not  a  contract  depending  upon  a  mutual  promise 
for  a  consideration.  The  doing  of  the  thing  specified  constituted 
the  consideration  which  made  the  promise  bmding.  In  the  case  of 
Train  v.  Gold  (5  Pick.  380)  tiie  Court  state  the  rule  in  these 
words :  "  Thus,  if  A  promises  B  to  pay  him  a  sum  of  money  if  he 
will  do  a  particular  act,  and  B  does  the  act,  the  promise  thereupon 
becomes  binding,  although  B  at  the  time  of  the  promise  does  not 
engage  to  do  the  act.    In  the  intermediate  time  the  obligation  of 
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the  contract  or  promise  is  suspended ;  for,  until  the  performance  of 
the  condition  of  the  promise  there  is  no  consideration,  and  the  prom- 
ise is  nudum  pactum  ;  but  on  the  performance  of  the  condition  of 
the  promise,  it  is  clothed  with  a  valid  consideration  which  relates 
back  to  the  promise,  and  it  then  becomes  obligatory."  To  the  same 
eflFectis  the  case  of  Lousdale  v.  Brown  (4  Wash.  148). 

The  argument  that  the  promisees  have  done  nothing  in  cons^ 
quence  of  the  promise,  because  they  were  already  retained  in  the 
action  by  other  parties,  and  were  under  obligation  to  render  these 
services,  i&  not  valid.  The  complaint  avers  that  the  work  was  done 
in  consideration  of  the  promise.  The  answer  denies  only  the  doing 
of  the  work,  and  does  not  claim  that  it  was  done  for  any  other  per- 
son or  for  any  other  consideration.  YiThen  the  doing  of  the  work 
was  proved,  the  cause  of  action  set  forth  in  the  complaint  was 
proved  under  the  issue  presented  by  the  answer. 

Nor  is  the  contract  void  as  bemg  contrary  to  the  policy  of  any 
law  of  this  State  in  regard  to  maintenance.  That  offense  was  cre- 
ated by  statute  in  England  in  early  times,  in  order  to  prevent  great 
and  powerful  persons  from  enlisting  in  behalf  of  one  party  m  a  law- 
suit, by  which  the  opposite  and  feeble  party  would  be  oppressed  and 
prevented  from  obtaining  justice.  It  has  been  said  by  English 
Judges  that  under  the  enlightened  and  impartial  administration  of 
justice  in  later  times  the  object  of  the  law  had  ceased  and  the  law 
itself  had  become  nearly  obsolete.  It  has  been  said  in  America 
that  the  law  against  maintenance  was  peculiar  to  early  English  soci- 
ety, and  inapplicable  to  American  society,  and,  therefore,  that  it 
would  not  exist  here  unless  by  statute  enacted  here.  At  an  early 
day  in  the  history  of  the  State  of  New  York  a  statute  was  enacted 
against  maintenance.  At  the  revision  of  the  laws  of  that  State  in 
1880,  the  revisers,  in  a  report  to  the  Legislature,  say :  "  It  is  pro- 
posed to  abolish  the  law  of  maintenance  and  to  qualify  that  of 
champerty,  by  permitting  mortgages  of  lands  in  dispute  to  raise 
money,  under  guards  and  restrictions  which  will  prevent  abuse," 
and  the  mode  adopted  to  ^^  abolish  the  law  of  maintenance  "  was 
simply  to  omit  enacting  any  statute  upon  the  subject  and  repealing 
the  old  statute  by  which  it  was  created  or  adopted.  There  was  no 
special  repeal  of  this  old  statute,  but  it  was  included  in  the  general 
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repealing  act,  nor  was  there  any  law  directly  abolishing  the  offense 
of  maintenance.  Under  these  circumstances  Judge  Paige,  in  the 
case  of  Hbj/t  v.  Thompson  (1  Selden,  347)  said :  "  Smce  the  adop- 
tion of  the  revised  statutes,  maintenance  has  not,  under  our  laws, 
been  recognized  as  an  offense,  and  champertjr  only  remains  an 
offense  in  a  qualified  form."  Chancellor  Walworth,  in  the  case  of 
MoU  V.  SmaU  (22  Wend.  405)  said :  "  I  am  prepared  to  say  that 
all  the  absurd  doctrines  of  maintenance  that  grew  out  of  the  stat- 
utes which  might  have  been  necessary  in  a  semi-barbarous  age  were 
swept  away  by  the  recent  revision  of  the  laws,  and  many  of  them 
had  been  virtually  abrogated  long  before  that  time."  Chancellor 
Sanford,  in  the  case  of  Thdlkeimer  v.  BrinkerJioff  (3  Cowen,  647) 
said :  "  In  many  States  of  this  Union  these  laws  are  not  in  force, 
and  the  want  of  them  is  said  to  be  no  inconvenience."  These  re- 
marks show  that,  in  the  opinion  of  these  Judges,  in  the  absence  of 
a  statute  creating  it,  the  offense  of  maintenance  does  not  exist  in 
America  as  a  part  of  the  common  law.  There  is  no  statute  upon 
the  subject  in  this  State,  and  we  have  no  doubt  that  the  Legislature 
of  1850,  when  it  adopted  the  statutes  which  were  deemed  necessary 
to  organize  the  legal  system  of  the  State,  by  omitting  to  enact  any 
such  statute,  acted  in  the  spirit  of  the  decisions  which  hold  such 
laws  inapplicable  to  this  country,  and  with  the  direct  purpose  that 
there  should  be  no  law  relating  to  the  subject.  In  our  judgment, 
in  the  absence  of  such  a  statute,  ilie  offense  of  maintenance  is  im- 
known  to  the  laws  of  this  State. 
Judgment  affirmed. 


CULLERTON  v.  MEAD. 

A  BEMEDiAL  Statute,  when  the  meaning  is  doabtful,  most  be  construed  liberally, 

and  so  as  to  extend  the  remedy. 
In  construing  a  particular  section  of  a  statute,  it  should  be  considered  together 

with  the  other  sections,  and  its  language  so  interpreted  as  to  give  to  it  utility 

and  efiect,  and  to  make  it  compatible  with  common  sense  and  the  dictates  of 

justice. 
A  creditor  of  the  estate  of  a  deceased  person,  who  is  absent  from  the  State  during 

the  whole  period  of  publication  of  the  notice  to  creditors,  and  has  no  actual 
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knowledge  of  the  publication,  may  present  his  claim  to  the  administiator 
at  any  time  before  the  decree  of  distribution  is  entered.  No  other  proof  of 
absence  will  be  required  than  his  own  affidavit.  Nor  will  the  time  for  filing 
his  claim  be  limited  by  the  fact  of  his  return  to  the  State  before  the  expira- 
tion of  the  ten  months,  within  which,  by  the  terms  of  the  notice,  claims  were 
required  to  be  presented. 

The  provision  of  Sec.  130  of  the  Act  to  Regulate  the  Estates  of  Deceased  Per- 
sons, that  it  must  appear  to  the  **  satisfaction  of  the  administrator  and  the 
Probate  Judge "  that  the  claimant  had  no  notice,  gives  to  those  officers  no 
power  or  right  to  arbitrarily  say  they  are  not  satisfied,  and  to  therefore 
reject  a  claim.  An  affidavit  of  the  claimant,  showing  to  the  satisfaction  of 
a  reasonable,  fair,  and  impartial  mind  that  he  had  no  notice,  is  all  that  is 
required. 

By  Sec.  141  of  the  Act  to  Regulate  the  Estates  of  Deceased  Persons,  jndg< 
ments  are  exempted  from  the  provision  of  Sec.  131,  requiring  an  affidavit 
to  be  attached  to  the  claims  showing  that  it  is  due,  and  that  there  have  been 
no  payments,  and  are  no  offsets. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
ThompBon  ^  Qla%8dl^  for  Appellant. 

I.  The  statute,  as  amended,  was  intended  to  provide  a  remedy 
for  creditors  coming  withm  the  terms  of  the  proviso,  in  Sec.  130, 
and  is  to  be  most  liberally  construed,  for  the  purpose  of  carrying 
out  such  intention.  (1  Kent's  Com.  511 ;  8  Cal.  115 ;  4  Id. 
55-158 ;  cases  cited  m  3  U.  S.  Dig.  485.) 

n.  The  statute  directing  judgments  to  be  presented  for  allow- 
ance, as  any  other  claims,  imposes  no  forfeiture  for  omitting  such 
presentation.  (Act  to  Regulate  Estates  of  Deceased  Persons, 
Sees.  130-141.) 

At  common  law,  no  such  requirement  or  penalty  existed. 

A  claim  in  judgment  was  well  regarded  as  having  been  suffi- 
ciently and  finally  established,  and  its  validity  and  good  faith  as 
being  unquestionable.  The  statute,  therefore,  must  be  strictly 
construed,  before  it  is  deemed  to  work  a  forfeiture  of  a  claim  that 
has  once  been  duly  established  in  a  Court  of  law.     (1  Cal.  71.) 

S.  H.  Dmnelle^  for  Respondent. 

I.    A  judgment  agamst  a  deceased  person  is  a  ^^  claim,"  and  a 
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holder  thereof  a  "  claimant,"  within  the  meaning  of  the  Probate 
Act  of  this  State.     (Grey  v  Palmer,  9  Cal.  616.) 

n.  The  Probate  Judge  and  administrator  are,  by  Sec.  180  of 
the  Probate  Act  (as  amended  m  1860)  made  the  judges  of  the 
sufficiency  of  the  facts  contained  in  the  claimant's  affidavit,  and 
whether  or  not  such  facts  show,  to  their  "  satisfaction,"  that  his 
claim  was  presented  within  the  statutory  period,  "  by  reason  of  his 
being  out  of  the  State ;"  and  their  determination  is  jBnal,  unless 
abuse  of  their  authority  is  shown. 

m.  The  affidavit  of  plfdntilffis  not  sufficient  to  justify  the  pre- 
sentation of  the  claim,  after  the  expiration  of  ten  months.  (Probate 
Act,  Sec.  181.) 

Crockkr,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J- 
concurring. 

The  complamt  in  this  case  avers  that  on  the  twenty-ninth  day 
of  September,  1856,  the  plaintiff  recovered  a  judgment  against 
Phillips,  since  deceased,  which  is  still  unsatisfied ;  that  after  the 
death  of  Phillips  the  defendant  was  appointed  administrator  of  his 
estate ;  that  on  the  twelfth  day  of  January,  1860,  the  administra- 
tor caused  a  notice  to  be  published  requiring  creditors  or  persons 
having  claims  against  the  estate  to  present  them  to  him  within  ten 
months  from  the  date  of  the  notice ;  that  the  order  for  publication 
required  it  to  be  made  once  a  week  for  five  weeks ;  that  on  the 
thirteenth  day  of  November,  1860,  the  plamtiff,  by  his  agent, 
presented  the  claim,  in  the  form  of  a  certified  transcript  of  the 
judgment,  to  the  administrator  for  allowance  and  approval ;  that 
the  claim  was  disallowed ;  that  on  the  twenty-second  day  of  Novem- 
ber, the  transcript  was  again  presented,  with  an  affidavit  of  the 
plaintiff,  setting  forth  that  on  the  sixth  day  of  Jime,  1858,  he 

departed  firom  this  State,  and  did  not  return  until  the day  of 

August,  1860 ;  that  some  time  in  August  he  first  learned  of  the 
death  of  Phillips,  but  was  ignorant  of  the  appointment  of  an 
administrator  of  his  estate,  and  of  the  publication  of  the  notice  to 
creditors;  that  he  had  never  seen  any  notice  or  publication  thereof, 
and  was  not  informed  of  it  until  the  fifteenth  of  November,  1860. 
The  complamt  further  states,  that  on  the  nineteenth  day  of  Decem- 
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ber,  I860,  the  same  transcript  and  affidavit  were  presented  to  tibie 
County  Judge  for  his  approval,  and  that  each  presentation  of  the 
claim  was  made  before  any  decree  of  distribution  was  entered.  By 
the  indorsements  on  the  papers  presented,  it  appears  that  the  claim 
was  rejected  ^^  on  account  of  the  limitation  of  time  of  presenta- 
tion." The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  .action, 
and  that  it  was  ambiguous  and  uncertain.  The  demurrer  was 
sustained,  and  final  judgment  rendered  in  favor  of  the  defendant, 
firom  which  the  plaintifi*  appeals  to  this  Court. 

By  the  amendatory  Act  of  February  7th,  1860,  Sec.  180,  of 
the  act  regulating  the  settiement  of  the  estates  of  deceased  per- 
sons, is  amended  so  as  to  read  as  follows :  ^^  Sec.  130.  K  a  claim 
be  not  presented  within  ten  montiifl  afker  the  first  publication  of 
the  notice,  it  shall  be  barred  forever ;  provided,  if  it  be  not  then 
due,  or  if  it  be  contingent,  it  may  be  presented  within  ten  months 
after  it  shall  become  due  or  absolute ;  and  provided,  further,  that 
when  it  shall  be  made  to  appear,  by  the  affidavit  of  the  claim- 
ant, to  the  satisfaction  of  the  executor  or  administrator  and  the 
Probate  Judge,  that  the  claimant  had  no  notice  as  provided  in  this 
act,  by  reason  of  being  out  of  the  State,  it  may  be  presented  any 
time  before  a  decree  of  distribution  is  entered."  The  last  proviso 
is  added  to  the  section  by  the  Act  of  1860. 

This  is  a  remedial  statute,  and  it  must  therefore  be  construed 
liberally,  and  when  the  meaning  is  doubtful,  it  must  be  so  construed 
as  to  extend  the  remedy.  (^Martm  White  v.  The  Mary  Ann,  6 
Cal.  462 ;  Sedgwick  on  Stat,  and  Const.  Law,  359-861.)  In 
construing  statutes  we  must  consider  the  sections  together,  and 
that  interpretation  should  be  placed  upon  the  language  which  will 
^ve  the  particular  section  utility  and  effect,  and  which,  at  least, 
will  make  it  compatible  with  conmion  sense  and  the  plamest  dictates 
of  justice.     (^Bumham  v.  Hdi/8,  8  Cal.  119.) 

It  was  the  evident  intent  of  the  Legislature,  in  thus  amending 
the  law,  to  provide  that  a  claim  agidnst  an  estate  of  a  deceased 
person  nught  be  presented  to  the  administrator  and  Probate  Judge 
at  any  time  before  a  decree  of  distribution  is  entered ;  provided, 
tiiat  the  claimant  ^^had  no  notice  as  provided  in  this  act,"  by 
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reason  of  being  out  of  the  State,  and  that  the  proof  of  this  want 
of  notice  should  be  the  affidavit  of  the  claimant.  The  notice  as 
proyided  in  the  act,  was  the  publication  under  the  order  of  the 
Court.  In  this  case,  the  notice  was  ordered  to  be  published  once 
a  week  for  five  weeks,  and  the  publication  commenced  on  the 
twelfth  day  of  January,  1860,  and  during  the  whole  time  of  the 
publication  the  plaintiff  was  out  of  the  State.  It  comes  clearly 
within  the  provisions  of  the  statute,  and  under  it,  tiie  plaintiff  had 
the  whole  time  up  to  the  decree  of  distribution  in  which  to  present 
his  claim  for  allowance.  The  fact  that  he  returned  to  the  State 
before  the  ten  months  expired  can  make  no  difference,  for  the  law 
had  extended  the  time  for  presentmg  his  claim,  he  being  absent 
fiom  the  State,  during  the  time  of  publication.  The  law  will  not 
presume  that  immediately  upon  his  return  he  had  notice  of  a  publi- 
cation in  a  newspaper  months  before,  and  if  he  had  had  actual 
notice  of  the  fact  of  publication,  he  had  only  to  look  at  the  law, 
when  he  would  find  that  the  time  was  extended  in  his  case. 

It  is  urged  that  as  the  statute  requires  that  it  must  appear  **  to 
the  satisfaction  of  the  executor  and  administrator  and  the  Probate 
Judge  "  that  the  claimant  had  no  notice,  therefore  their  action  is 
final  and  conclusive.  But  this  gives  them  no  power  or  right  to 
arbitrarily  say  they  are  not  satisfied  and  therefore  reject  the  clahn. 
The  affidavit  must  show  to  the  satisfisustion  of  a  reasonable,  fair,  and 
impartial  mind,  that  the  claimant  had  no  notice,  and  that  is  all  that 
is  required.  Besides,  in  this  case,  the  Probate  Judge  rejected  the 
claim,  because  it  had  been  rejected  by  the  administrator,  and  the 
administrator,  in  his  indorsement  of  rejection,  does  not  set  up  that 
the  affidavit  was  not  "  satisfactory."  And,  if  he  had  done  so,  he 
would  have  had  no  just  ground  for  asserting  it. 

It  is  further  urged  tiiat  there  was  no  affidavit  attached  to  the 
claim,  showing  that  the  amount  was  justly  due,  that  no  payments 
had  been  made  thereon,  and  tiiat  there  were  no  ofisets  to  the  same, 
as  required  by  Sec.  181  of  the  act.  In  making  this  point,  counsel 
has  overlooked  Sec.  141,  which  provides  that  in  tiie  case  of  a 
judgment,  no  such  affidavit  shall  be  required. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedmgs. 
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HEINLm  V.  CASTRO  et  al 

Aftsb  an  action  has  been  tried  and  sabmitted  the  plaintiff  has  no  right  to  dismiss 
it,  nor  has  the  Court  then  any  anthoritj  to  enter  an  order  of  dismissal  without 
the  consent  of  the  defendant. 

In  an  action  tried  by  the  Court  without  a  jury,  the  parties,  at  the  September  Term, 
introduced  their  proofs  and  submitted  the  case,  which  was  taken  under  adyise- 
ment  by  the  Court.  On  the  first  day  of  the  succeeding  term,  and  before  the 
decision  was  rendered,  the  plaintiff  moved,  ex  parte,  for  a  dismissal  without 
prejudice,  which  was  granted ;  subsequently,  at  the  same  term,  on  motion  of 
defendants,  the  order  of  dismissal  was  vacated  and  a  finding  filed  in  fitvor  of 
defendants  upon  which  judgment  was  entered :  held,  that  the  order  dismiss- 
ing the  action  was  unauthorized,  and  that  the  subsequent  order  vacating  the 
dismissal  was  therefore  proper. 

Where  an  action  upon  a  promissory  note  is  barred  by  the  Statute  of  Limitations, 
the  remedy  upon  a  mortgage  given  to  secure  it  is  also  barred. 

McCarthy  v.  White  (21  Cal.  495;  affirmed  on  this  point. 

A  part  payment,  indorsed  upon  a  promissory  note,  whether  made  before  or  after 
the  expiration  of  the  period  fixed  by  the  Statute  of  Limitations,  does  not 
avoid  the  bar  of  the  statute. 

To  take  a  contract  out  of  the  statute  there  must  be  an  acknowledgment  or  new 
promise  "contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby." 

Appbal  from  the  Third  Judicial  District. 

This  action  was  commenced  October  24th,  1860,  by  John  Hein- 
lin, against  Juan  Jos^  Castro  and  Petro  Benal  de  Castro,  to  recover 
the  amount  of  a  promissory  note,  made  by  defendants  to  plaintiff, 
for  six  hundred  dollars,  dated  January  25th,  1855,  and  payable 
twelve  months  from  date  with  interest;  and  also  to  foreclose  a 
mortgage,  made  to  secure  the  note  and  bearing  the  same  date.  The 
answer  set  up  as  a  defense  the  Statute  of  Limitations. 

A  trial  was  had  at  the  September  Term,  1861,  before  the  Court 
without  a  jury,  and  both  parties  having  closed  their  evidence  and 
submitted  the  case,  the  Court  held  it  under  advisement  until  the 
next  term.  On  the  first  day  of  the  succeeding  (January)  term, 
the  plmntiff,  neither  defendants  nor  their  counsel  being  present, 
moved  to  dismiss  the  action  without  prejudice,  which  motion  was 
granted  and  an  order  to  that  effect  entered.  Four  days  afterwards, 
defendants  appeared  by  counsel  and  moved  to  vacate  the  order  of 
dismissal  on  the  ground  that  its  entry  was  unauthorized  by  law,  and 
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after  argument  the  Court  granted  the  motion  and  entered  an  order 
setting  aside  the  previous  order  of  dismissal ;  after  which  a  finding 
in  favor  of  defendants  was  filed,  and  judgment  entered  accordingly. 

The  Court  found  as  a  fact  that  one  Magin  Castro,  a  son  of  de- 
fendants, paid  to  plaintiff  on  the  tenth  day  of  June,  1857,  the  sum 
of  four  hundred  and  seventy-five  dollars,  and  also  on  the  fourth  day 
of  July,  1857,  the  further  sum  of  three  hundred  dollars ;  that  both 
these  payments  were  indorsed  on  the  note,  but  that  they  were  made 
by  Magin  without  the  authoriiy,  knowledge,  or  consent  of  his  par- 
ents, the  defendants.  The  evidence  as  to  Magin's  authoriiy  was 
conflicting. 

Plaintiff  moved  for  a  new  trial,  which  was  denied,  and  firom  this 
order  and  the  judgment  he  appeals. 

S.  Archer^  for  Appellant. 

John  jET.  Saunders  and  Wm.  Mathews^  for  Respondents,  cited 
Lord  V.  Morris  (18  Cal.  482),  and  Fairbanks  v.  Dawson  (9  Id. 
891). 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  enforce  the  collection  of  a  note  executed  by 
tiie  defendants  for  the  sum  of  six  hundred  dollars,  dated  January 
26th,  1855,  payable  twelve  months  after  date,  and  to  foreclose  a 
mortgage  executed  by  the  defendants  to  secure  the  payment  of  the 
note.  The  complaint  was  filed  October  24th,  1860.  The  answer 
sets  up  the  Statute  of  Limitations  in  defense.  On  the  sixth  day  of 
September,  1861,  the  cause  was  tried,  the  evidence  heard,  and  the 
case  taken  under  advisement.  On  the  sixth  day  of  January,  1862, 
the  Court,  on  the  plaintiff's  motion,  ordered  that  the  suit  be  dis- 
missed, and  that  the  plaintiff  be  allowed  to  withdraw  the  note  and 
mortgage.  On  the  tenth  day  of  January,  1862,  the  Court  set 
aside  the  order  made  on  the  sixth,  and  rendered  its  decision  and 
findings  in  favor  of  the  defendants.  Judgment  was  entered  in  their 
favor  for  costs,  and  the  plaintiff  appeals  to  this  Court. 

His  first  assignment  of  error  is,  that  the  Court  erred  in  setting 
aside  the  order  dismissing  the  action,  and  rendering  final  judgment 


Digitized  by 


Google 


102       SUPREME  COURT— APRIL  TERM,   1868. 

Heinlin  v,  Castro. 

after  the  entry  of  the  order  of  dismissal.  This  point  is  not  well 
taken.  The  right  to  dismiss  an  action  is  regulated  by  Sec.  148  of 
the  Practice  Act,  which  authorizes  the  plaintiff  to  dismiss  the  action 
^^  at  any  time  before  trial,  upon  the  payment  of  costs,  if  a  counter 
claim  has  not  been  made."  The  order  dismissing  the  action  was 
not  authorized  by  any  of  the  provisions  of  the  Practice  Act ;  it  was 
therefore  invalid,  and  the  Court  committed  no  error  in  setting  it 
aside.  The  action  had  been  tried,  submitted,  and  taken  under 
advisement  by  the  Court.  The  plaintiff,  therefore,  had  no  right  to 
dismiss  it  on  his  own  motion.  No  written  consent  to  the  order  of 
dismission  appears  to  have  been  made  by  the  defendants,  nor  do 
they  appear  to  have  consented  to  it  in  any  way. 

The  next  assignment  of  error  is,  that  the  finding  of  the  Court 
that  no  payment  was  made  on  the  note  by  defendants  was  against 
the  evidence.  The  plaintiff,  to  avoid  the  Statute  of  Limitations, 
states,  in  lus  complaint,  that  the  defendants  paid  on  the  note  the 
sum  of  four  hundred  and  seventy-five  dollars  on  the  tenth  day  of 
June,  1867,  and  on  the  fourth  day  of  July,  1857,  the  fiirther  sum 
of  three  hundred  dollars,  which  were  indorsed  on  the  note.  The 
Court  finds  that  these  payments  were  made  by  one  Magin  Castro, 
a  son  of  the  defendants,  without  their  authority,  knowledge,  or  conr 
sent,  and  the  weight  of  the  evidence  seems  to  be  in  favor  of  the 
finding.  But  this  finding  is  not  material  to  the  main  point  in  the 
case,  which  is  whether  the  action  is  barred  by  the  Statute  of  limi- 
tations. This  question  has  been  fully  settied  by  numerous  decisions 
of  this  Court,  in  which  it  has  been  held  that  a  mortgage  is  barred 
equally  with  the  note  by  the  statute,  and  that  a  mere  payment  on 
the  note,  made  after  it  is  so  barred,  will  not  avoid  the  statute. 
There  must  be  an  acknowledgment  of  the  debt,  or  new  promise  to 
pay  it,  ^^  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby,"  to  take  the  case  out  of  the  statute.  (^Lard  y. 
Morris,  18  Cal.  482 ;  Fma  v.  Vance,  21  Id.  142 ;  McCarthy  v. 
White,  Id.  496.) 

The  alleged  payments  in  this  case  were  made  before  the  debt 
had  been  barred  by  the  statute,  and  in  such  case  it  has  been  held 
by  this  Court  that  the  payment  does  not  avoid  the  statute.  (JTatr- 
banks  V.  Dawson,  9  Cal.  89.) 
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In  Barron  v.  Kennedy  (17  Cal.  674)  it  was  held,  that  the  debt 
was  not  barred  by  the  statute,  because  the  payments  were  accom- 
panied by  letters,  which  brought  the  acknowledgment,  by  the  pay- 
ments, within  the  rule  laid  down  in  the  thiriy-first  section  of  the 
Statute  of  limitations. 

Judgment  affirmed. 


MALONE  V.  PLATO. 


In  order  that  a  verbal  contract  for  the  puchase  of  goods  or  chattels  at  a  price 
exceeding  two  hundred  dollars  may  be  saved  from  the  operation  of  the  Statute 
of  Fraads  by  a  delivery,  there  must  be  a  transfer  of  possession  evidenced  by 
acts,  and  not  by  words  merely. 

Where,  after  an  alleged  verbal  agreement  for  the  sale  of  a  pair  of  horses,  they 
remained  in  the  seller's  livery  stable,  where  they  had  been  previously  kept : 
held,  that  proof  of  a  direction  by  the  purchaser  to  the  seller  to  keep  the 
horses  in  the  stable  for  him,  or  of  any  other  language  of  that  import,  was 
insufficient  to  show  such  a  delivery  as  is  required  by  the  thirteenth  section  of 
the  Statute  of  Fraads. 

Appeal  from  the  Sixth  Judicial  District. 

Th^  plaintiff  seeks  to  recover  in  this  action  $2,200,  as  the  price 
of  a  span  of  horses,  which  he  alleges  were  purchased  of  him  by 
defendant. 

The  defendant,  in  addition  to  a  denial  of  any  contract  of  pur- 
chase, claims  that  any  agreement  which  may  have  been  made  was 
void  by  the  Statute  of  Frauds.  The  proof  showed  that  the  horses 
were  kept  by  plaintiff  in  his  livery  stable  at  Sacramento ;  that  some 
negotiations  as  to  a  purchase  were  made,  resulting  in  an  understand- 
ing that  defendant  should  take  the  horses  at  the  price  of  $2,200, 
provided  that  upon  trial  they  made  a  certain  rate  of  speed,  and  that 
plaintiff  and  defendant  rode  out  together  to  the  place  of  trial  and 
returned  with  the  team,  the  plaintiff  driving,  to  the  stable.  One  of 
the  witnesses  testified  that  upon  entering  the  stable  on  their  return, 
plaintiff  asked  defendant  what  he  should  do  with  the  horses,  and 
defendant  said :  ^^  Put  them  in  the  stable ;  do  not  let  them ;  I  will 
take  them ;  I  will  be  back  in  half  an  hour  and  pay  for  them." 
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No  agreement  or  memoraQdum  in  writing  was  made.  The  horses 
were  put  up  in  the  stable  belonging  to  plaintiff,  where  they  had  been 
previously  kept,  and  within  a  half  hour  after  the  conversation  stated, 
defendant  sent  word  that  he  would  not  take  them.  The  jury  found 
for  defendant,  who  had  judgment  accordingly.  Plaintiff  moved  for 
a  new  trial,  which  was  denied,  and  from  this  order  and  the  judg- 
ment he  appeals. 

Coffroth  ^  Spalding^  for  Appellants. 

The  rule  is  well  settied,  that  any  act  of  either  party  assented  to 
by  the  other,  which  implies  a  change  of  ownership,  is  a  sufficient 
constructive  delivery,  under  the  Statute  of  Frauds.  (^Elmore  v. 
SUme^  1  Taunt.  458  ;  Manton  v.  Moore^  7  Term,  67  ;  Chaplin  v. 
BodgerB,  1  East.  194 ;  Potter  v.  WaMmrne,  13  Vt.  558  ;  Wing 
y.  Clark,  24  Me.  866 ;  HandUtU  v.  TaUman,  14  Id.  400  ;  ^ith 
V.  NevUty  Walk.  370 ;  Shindler  v.  Houston,  1  Denio,  48.) 

0-eo.  jB.  Moore,  for  Respondent. 

There  was  no  sufficient  delivery  to  take  the  alleged  agreement 
from  the  operation  of  the  thirteenth  section  of  the  Statute  of  Frauds. 
(^Ghiidett  v.  Belknap,  1  Cal.  399 ;  Shindler  v.  JSimston,  1  Com. 
261 ;  Bailey  v.  Ogdem,  8  Johns.  417 ;  Outtvater  v.  Dodge,  6 
Men.  400  ;  Kent  v.  Butchinson,  3  Bos.  &  Pul.  233.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J.  con- 
curring. 

In  the  case  of  Elmore  v.  Stone  (1  Taunt.  458),  after  the  sale 
had  been  agreed  upon,  the  purchaser  requested  the  seller  to  keep 
the  horse  for  him  on  livery,  as  he,  the  purchaser,  had  no  stable. 
The  seller  thereupon  removed  the  horse  from  his  sale  stable,  where 
he  had  been  previously  kept,  and  put  him  in  his  livery  stable.  This 
was  held  a  sufficient  deHvery.  The  case  has  been  treated  as  of 
doubtful  authority,  and  when  referred  to  has  been  sustained  only 
upon  the  ground  that  the  seller,  by  an  unequivocal  act,  done  at  the 
request  of  the  purchaser,  had  changed  his  possession  of  the  horse 
from  that  of  an  owner  to  that  of  a  Uvery  stable  keeper.  It  appears 
to  be  entirely  settied  that  to  comply  with  the  requirements  of  the 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TERM,  1868.        106 

Pioche  V.  Fftal. 

Statute  of  Frauds  the  transfer  of  the  possesmon  must  be  evidenced 
by  acts,  and  cannot  be  effected  by  mere  words.  If  the  delivery 
may  be  constructive  instead  of  the  actual  change  of  location  of  the 
body  of  the  property  sold,  when  it  is  bulky,  yet  it  must  be  shown 
by  some  unequivocal  act.  (^Tempest  v.  Mtzgerald^  8  Bar.  &  Aid. 
680;  Carter  v.  Toy^aint^  6  Id.  865;  ShindUr  v.  Homton^  1 
Com.  261.) 

In  the  present  case  no  act  was  done  by  either  party  indicating 
any  change  in  Uie  character  of  the  possession  by  which  the  plaintiff 
held  the  horses. 

In  allowing  the  jury  to  decide,  from  the  proofe  given  in  this  case, 
whether  or  not  the  parties  understood  that  the  horses  were  to  be 
deemed  delivered,  the  Court  below  gave  the  plaintiff  a  chance  for  a 
verdict,  which,  if  obtained,  it  would  have  been  difScult  under  the 
authorities  to  sustain,  and  upon  the  question  thus  submitted  to  the 
jury  the  evidence  was  such  aa  to  preclude  this  Court  from  disturb- 
ing the  verdict. 

The  judgment  is  aflSrmed. 


PIOCHE  V.  PAUL  et  al. 

No  wxLL  considered  decision  of  this  Court  ought  to  be  oyemiied  unless  it  clearlj 
Tiolates  some  established  rule  of  law,  and  great  evils  are  likely  to  flow  from 
suffering  it  to  stand  as  a  rule  of  property.  It  is  an  additional  reason  for 
standing  by  a  decision  that  it  was  based  upon  the  construction  of  a  statute 
and  affects  titles  to  real  estate. 

Lathrop  y.  Mills  (19  Cal.  513),  deciding  that  the  Statute  of  March  26th,  1856, 
limiting  the  time  for  commencing  actions  by  a  patentee  was,  in  this  respect 
unconstitutional,  affirmed  on  the  principle  of  stare  decisis. 

In  an  action  of  ejectment  one  of  several  defendants,  who  in  his  answer  disclaims 
all  right,  title,  and  interest  in  the  premises,  but  also  denies  all  the  allegations 
of  the  complaint,  and  avers  that  **  he  was  and  still  is  lawfully  seized  and  in 
possession  "  of  the  land  claimed,  is  a  proper  party,  and  is  not  entitled  to  have 
the  action  dismissed  as  to  himself. 

Where  the  plaintiff  in  ejectment  derives  title  from  a  United  States  patent  issued 
upon  confirmation  of  a  Spanish  or  Mexican  grant,  the  defendant  will  not  be 
permitted  to  introduce  proof  of  the  invalidity  of  the  grant  for  the  purpose  of 
impeaching  the  patent. 

Fending  proceedings  to  obtain  confirmation  of  a  Mexican  grant  the  daimaots 
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convoyed  the  land  to  H.  and  took  back  a  mortgage  to  secnre  the  purchase 
money,  and  afterwards  commenced  an  action  to  foreclose  the  mortgage,  and 
before  decree  assigned  the  same  to  M.  At  the  sale  nnder  the  decree  the 
claimants  bid  off  the  property  and  in  due  coarse  obtained  the  Sheriif 's  deed, 
and  sabseqaently,  upon  confirmation  of  the  claim,  a  patent.  In  an  action  of 
ejectment  by  a  grantee  of  the  patentees  against  P.,  the  defendant  objected 
diat  by  the  transaction  above  stated  the  patentees  had  parted  with  the  title, 
and  that  plaintiff  took  nothing  by  his  conveyance  fh>m  them :  held,  that  the 
title  conveyed  by  the  patentees  to  H.  was  revested  in  them  by  the  Sheriff's 
deed,  and  that  any  equitable  rights  of  M.  in  the  premises  afforded  defendant 
no  ground  for  impeaching  that  deed  in  this  action. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

W.  A.  Cornwall^  for  Appellant. 

I.  The  action  was  barred  by  the  Limitation  Act  of  March  26ih, 
1856.  The  decision  of  this  Court  in  Lafhrop  v.  Milh  (19  Cal. 
518)  is  not  law  and  should  be  overruled.  We  respectfiiUy  ask  this 
Court  to  review  that  decision,  and  we  refer  to  the  arguments  pre- 
sented in  favor  of  the  respondents  in  that  case,  one  of  which  was, 
that  the  eleventh  section  of  the  act  in  question  was  recognized  by 
this  Court  m  Morton  v.  Folger  (15  Cal.  284) — Justice  Field 
delivering  the  opinion — ^as  a  legal  and  valid  exercise  of  sovereign 
power  by  the  State  through  its  Legislature. 

n.  The  defendant  James  Paul  disclaimed  any  interest  in  the 
subject  of  the  action,  and  the  referee  therefore  erred  m  denying 
the  motion  to  dismiss  as  to  him,  and  erred  in  rendering  a  judgment 
against  him  for  damages. 

m.  The  City  or  Pueblo  of  San  Francisco  is  now  presenting 
her  claim  to  four  square  leagues  of  land  in  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Califorma,  and  it  is 
anticipated  that  the  claim  will  be  confirmed  and  that  a  patent  will 
be  issued  by  the  United  States.  This  Court  held  in  Hart  v.  Bur- 
nett that  the  grant  to  the  pueblo  was  made  at  a  date  long  prior  to 
the  date  of  the  pretended  Bemal  grant,  under  which  the  plaintiff 
cljums  to  recover  m  this  action,  and  the  whole  of  the  soKJalled  Bep- 
nal  grant  being  included  within  the  four  square  leagues  granted  to 
the  pueblo,  we  ask  what  will  be  the  effect  of  ilie  issue  of  a  patent 
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to  the  pueblo  for  the  whole  of  her  claim.  As  the  senior  grantee 
it  must,  doubtless,  place  her  in  a  position  to  contest  the  Bemal 
patent,  which  does  not  affect  third  persons  but  is  conclusive  between 
the  United  States  and  the  patentees  only. 

•  We  claim  in  this  action  that  Horatio  Paul,  as  the  grantee  of  the 
pueblo  of  the  premises  in  dispute,  is  a  '^  third  person  "  within  the 
meaning  of  the  Act  of  Congress  of  1851 ;  that  he  has  such  a 
standing  in  Court  as  elevates  him  above  the  character  of  a  mere 
trespasser,  and  enables  him  to  attack  the  patent  collaterally  upon 
the  ground  of  fraud  or  otherwise.  We  claim  also  that  if  the 
pueblo,  as  the  senior  grantee  of  the  land,  may  be  permitted  to 
prove  that  tiie  so-called  Bemal  grant  is  a  forgery  beyond  question, 
and  that  her  title  is  the  paramount  titie,  then  the  referee  erred  in 
this  action  in  re&cdng  to  permit  tiie  defendant  Horatio  Paul  to 
prove  that  the  Bemal  grant,  under  which  this  plaintiff  claims,  is  a 
forgery. 

In  Waterman  v.  Smith  (13  Cal.  419)  this  Court  say  that  "  the 
patent  is  conclusive  evidence  of  the  right  of  the  patentee  to  the 
land  described  therein."  That  was  a  case  where  both  parties 
claimed  the  same  land  under  two  distinct  grants  from  the  Mexican 
Government.  Now,  if  two  distinct  patents  for  the  same  land  should 
be  issued  to  different  parties,  as  in  Jaeknon  v.  Lawton  (10  Johns. 
24),  which  patent  would  be  conclusive  evidence  of  the  right  of  the 
patentee  to  the  land  ? 

We  think  the  doctrine  of  Waterman  v.  Smith,  if  it  is  intended 
to  apply  to  patents  issued  by  the  United  States  to  private  individ- 
uals for  pueblo  lands,  is  mconsistent  with  the  fflxth  proposition 
affirmed  by  this  Court,  in  Mart  v.  Burnett,  in  the  following  words : 
'^  Sixths  that  this  property  and  these  trusts  were  public  and  muni- 
cipal in  their  nature,  and  were  within  the  control  and  supervision 
of  the  State  sovereignty,  and  that  the  Federal  Government  had  no 
such  control  or  supervision." 

IV.  The  plaintiff  shows  no  conveyance  or  assignment  from 
Samuel  Moss,  Jr. ;  he  was  tiie  bona  fide  owner  of  tiie  mortgage 
made  by  Hutchinson,  and  the  owner  of  the  judgment  obtained 
against  the  mortgagor.  The  sale  of*  the  premises  to  the  Bemals, 
as  the  judgment  creditors,  was  therefore  void.    The  assignment  of 
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the  mortgage  and  judgment  to  Samuel  Moss,  Jr.,  was  of  record,  and 
the  record  in  this  action  shows  that  that  assignment  remains  there 
in  the  Becorder's  office  uncanceled.  The  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title.  If  equity  would 
have  giren  the  heirs  at  law  of  Samuel  Moss,  Jr.,  any  relief  against 
the  Sheriff's  sale  of  the  premises  to  the  Bemals,  under  the  false 
pretense  that  they  owned  the  mortgage  and  judgment,  then  the 
plamtiff  in  this  action  cannot  recover,  because  he  has  failed  to 
deraign  title  from  Samuel  Moss,  Jr.,  or  his  heirs. 

V.  The  deed  from  J.  Mora  Moss  to  the  plaintiff,  Pioche,  dated 
January  2d,  1860,  was  not  executed  or  acknowledged  until  Sep- 
tember 12th,  1861,  nearly  a  year  after  the  commencement  of  tins 
action.  This  Court  has  repeatedly  affirmed  the  established  rule  of 
evidence  that  the  plaintiff  cannot  recover  upon  a  titie  acquired  after 
the  commencement  of  the  action. 

Whitcomb^  Pringle  ^  FeUon,  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  near 
the  City  of  San  Francisco.  The  case  was  tried  before  a  referee, 
who  reported  a  judgment  in  favor  of  tiie  plaintiff.  The  defendants 
moved  for  a  new  trial,  which  was  denied,  and  they  appeal  from  the 
judgment  and  the  order  refusing  a  new  trial,  to  this  Court. 

The  plamtiff  claimed  titie  to  the  premises  in  controversy,  under 
a  grant  from  the  Mexican  Government  to  Jos^  C.  Bemal,  dated  on 
the  tenth  day  of  October,  1839.  Bemal  died  in  1850,  and  his 
heirs  filed  a  claim  under  the  grant,  before  the  Board  of  United 
States  Land  Commissioners,  which  was  duly  confirmed  by  said 
Board,  and  also  on  appeal,  by  the  United  States  District  Court,  and 
afterwards,  on  the  thirty-first  day  of  December,  1867,  the  Govern- 
ment of  the  United  States,  in  pursuance  of  such  decree  of  con- 
firmation, issued  a  patent  therefor  to  Cannen  Sibrian  de  Bemal 
and  Jos^  Jesus  Bemal,  the  heirs  of  Jos^  C.  Bemal.  This  action 
was  commenced  on  the  twenty-seventh  day  of  December,  1860, 
more  than  two  years  after  the  date  of  the  patent.    The  defendants 
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pleaded  the  two  years'  statute  of  limitations,  prescribed  by  Sec. 
11  of  the  Act  of  March  26th,  1856,  and  the  main  point  in  the 
present  case  is  whether  the  decision  of  this  Court  in  the  case  of 
Lathrop  v.  Mxlh  (19  Cal.  613),  in  which  it  was  held  that  this 
Sec.  11  of  the  Statute  of  March  26th,  1856,  was  unconstitutional 
and  void,  shall  be  overruled  or  not.  The  appellant  contends  vigor- 
ously  that  that  decision  is  erroneous  and  should  be  overruled  ;  that 
the  referee  and  the  Court  below  erred  m  not  sustaining  the  validity 
of  that  section  of  the  statute,  and  therefore  the  judgment  ought  to 
be  reversed.  The  case  of  Lathrop  v.  MUh  was  decided  at  the 
October  Term,  1861,  of  this  Court,  after  a  fiill  discussion  of  the 
question  by  the  counsel  on  both  sides,  and  all  the  Judges  of  the 
Court  united  in  rendering  the  opinion.  The  point  involved  in  that 
case  was  fuUy  considered  by  the  Court,  and  a  lengthy  opinion  was 
filed,  giving  the  reasons  and  grounds  of  the  decision.  The  power 
of  the  Le^lature  over  the  whole  subject  of  limitation  of  actions 
was  not  denied.  Smce  the  rendition  of  that  decision  two  sessions 
of  the  Legislature  have  been  held,  and  the  time  for  limitation  of 
actions  upon  patents  has  not  been  changed,  but  left  to  be  deter- 
mined by  the  general  statute  of  Umitations,  which  covers  the  whole 
subject  matter.  That  the  Legislature  could  enact  a  law  providing 
that  actions  for  the  possession  of  land,  founded  upon  patents,  should 
be  brought  against  parties  in  adverse  possession  at  the  time,  within 
two  years  firom  the  date  of  the  patent,  which  would  be  constitu- 
tiond  and  valid,  does  not  seem  to  have  been  doubted  by  the  Court 
in  that  case.  Yet  no  attempt  has  been  made  by  the  Legislature, 
smce  the  invalidity  of  the  Act  of  March  26th,  1856  was  declared 
by  this  Court,  to  reenact  the  same  in  a  form  free  from  constitu- 
tional objections.  Under  these  circumstances  this  Court  is  asked 
to  review  its  decision  in  that  case,  and  to  overrule  it.  It  is  now 
nearly  two  years  since  that  decision  was  rendered,  and,  without 
doubt,  many  suits  have  been  deferred  relying  upon  its  being  sus- 
tamed,  and  if  it  should  be  overruled  now,  great  mjury  would 
undoubtedly  be  inflicted  upon  many  parties  throughout  the  State 
who  have  relied  upon  it.  Under  such  circumstances  none  but  the 
strongest  reasons  would  justify  the  Court  in  taking  such  action  as 
is  asked  by  the  appellant,    fickleness  in  Courts  is  always  to  be 
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deprecated,  but  especially  in  matters  relating  to  titles  to  real  estate. 
Stability  is  required  in  such  cases  above  all  others.  One  of  the 
greatest  evils  the  people  of  this  State  have  suffered,  has  been  the 
uncertainty  of  its  land  tities,  and  the  greater  the  precision  and  cer- 
tainty of  the  rules  of  law  upon  the  subject  of  titles  to  real  estate, 
the  more  securily  will  all  classes  feel  in  their  transactions  and  deal- 
ings in  land.  Therefore,  no  well  considered  decision  ought  to  be 
overruled  unless  it  clearly  violates  some  well  established  rule  of 
law  and  great  evils  are  likely  to  flow  &om  suffering  it  to  stand  as  a 
rule  of  property. 

In  the  present  case  we  have  the  less  hesitation  in  refusing  to 
overrule  the  decision  in  Latkrap  v.  Milh^  because  that  was  a  con- 
struction of  a  statute,  and  in  such  cases  it  is  within  the  power  of 
the  Legislature  to  prevent  any  evils  likely  to  flow  from  the  deciaon, 
and  to  correct  any  ndsconstruction  of  their  intention  by  the  Court, 
by  enacting  a  proper  law,  expressing  such  intention  in  unmistakable 
terms,  and  free  from  the  objections  upon  which  the  decision  of  the 
Court  is  founded.  In  this  case  the  Legislature  has  had  abundant 
opportunities,  had  it  so  desired,  or  had  they  deemed  it  for  the  inter- 
est of  the  people,  to  have  enacted  a  law  upon  the  subject,  clear  in  its 
terms,  and  free  from  constitutional  objections.  But  they  have  not 
done  so,  and  we  therefore  do  not  hesitate  m  declining  to  overrule 
that  case. 

It  is  also  insisted  by  the  appellant  that  the  referree  erred  in 
refrising  to  dismiss  the  action  as  to  James  Paul,  one  of  the  defend- 
ants, on  the  ground  that  in  his  answer  he  disclaims  all  ri^t,  titie, 
and  interest  in  the  premises.  It  is  true  that  the  answer  of  this 
defendant  closes  with  a  disclaimer  of  this  kind,  but  it  also  contains 
a  general  denial  of  all  the  allegations  in  the  complaint,  and  then 
avers  that  ^^  he  was  and  still  is  lawfrdly  seized  and  in  possession" 
of  the  lands  in  controversy.  It  also  appears  that  he  was  in  pos- 
session of  the  land  at  the  commencement  of  the  action  and  con- 
tinued in  possession  up  to  the  trial.  Under  these  circumstances  his 
disclaimer  of  titie  was  no  defense  to  a  demand  for  a  judgment  for 
the  possession  and  damages  for  the  detention  of  the  land.  He  was 
a  necessary  party  to  the  action,  being  in  possession,  and  was  there- 
fore properly  made  a  defendant  witli  the  others. 
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On  the  taial  the  defendant  offered  to  prove  that  the  grant  to  Ber- 
nai  was  invalid  on  several  grounds.  He  had  previoudy  offered  in 
evidence  the  patent  to  Bemal's  heirs  from  the  Government.  The 
referee  refused  to  receive  the  proof,  and  this  refusal  is  assigned  as 
a  ground  of  error.  This  Court  has  decided  that  a  patent  cannot 
be  attacked  in  this  manner  in  a  collateral  proceeding.  (^Doll  v. 
Meader,  16  Cal.  324 ;  MoU  v.  Smith,  16  Id.  548 ;  Fount  v. 
Sawellj' 14:  Id.  467;  Boffgs  v.  Mereed  Mimng  Co.,  Id.  363; 
Natoma  Water  and  Mining  Co.  v.  Clarhin,  Id.  551 ;  Waterman 
V.  Smith,  13  Id.  419;  Moore  v.  WtUdmim,  Id.  487;  TeBohe- 
macher  v.  Thompsony  18  Id.  11;  Lee%e  v.  Clark,  Id.  535; 
Leese  v.  Clark,  20  Id.  387.)  These  decisions  clearly  sustam  the 
action  of  the  referee  on  this  point. 

It  is  also  urged  that  the  City  or  Pueblo  of  San  Francisco  is  now 
prosecuting  a  claim  to  several  leagues  of  land,  including  the  prem- 
ises in  controversy,  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California ;  that  it  is  anticipated  that  the 
claim  will  be  confirmed,  and  that  a  patent  will  be  issued  by  the 
United  States ;  that  the  defendants  will  be  entitled  to  all  the  ben- 
efits of  such  patent,  and  therefore  have  a  right  to  show  the  invalid- 
ity of  the  grant  to  Bemal  and  the  patent  to  his  heirs.  We  see  no 
evidesice  in  the  record  of  any  title  in  the  City  of  San  Francisco  to 
the  premises  in  controversy,  or  of  any  offer  to  introduce  any  such 
evidence ;  and  this  Court  cannot  take  judicial  notice  of  such  facts, 
if  they  exist.  If  such  evidence  exists  the  defendants  should  have 
offered  it,  and  then  it  could  have  been  considered.  If  the  City  of 
San  Francisco  has  a  title  to  this  land,  superior  to  that  derived  imder 
the  grant  to  Bemal,  and  a  patent  shall  hereafter  issue  under  such 
superior  title  firom  the  United  States  Government  to  the  City  of 
Sui  Francisco,  and  tlie  defendants  shall  obtain  that  title  firom  the 
city,  then  such  title  may  be  asserted  in  a  subsequent  action,  if 
necessary,  by  the  defendants,  against  any  person  claiming  under 
an  inferior  title.     But  that  is  not  an  issue  presented  m  this  suit. 

It  is  also  insisted  that  the  plaintiff  failed  to  prove  a  proper  con- 
veyance of  the  title  firom  the  patentees  to  himself.  Ilis  chain  of 
title  is  as  follows :  Deed  firom  patentees  to  Harvey  S.  Brown,  dated 
June  4th,  1857 ;  deed  firom  Harvey  S.  Brown  to  J.  Mora  Moss, 
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dated  September  80th,  1858 ;  deed  from  J.  Mora  Moss  to  the 
plaintiff,  dated  January  2d,  1860.  The  first  objection  is,  that  at 
the  date  of  the  deed  to  Brown,  the  patentees  had  no  title  to  the 
premises,  and  that  their  deed,  therefore,  conveyed  none.  It  seems 
that  on  the  tenth  day  of  September,  1853,  the  patentees  conveyed 
the  land  to  Josselyn  Hutchinson,  and  took  back  a  mortgage  to  secure 
the  purchase  money.  They  commenced  an  action  to  foreclose  the 
mortgage,  and  before  the  decree  assigned  the  mortgage  to  Samuel 
Moss,  Jr.  A  decree  was  duly  rendered  foreclosing  the  mortgage, 
and  at  the  sale  under  the  decree  the  patentees  bid  off  the  property, 
and  on  the  sixth  day  of  February,  1856,  they  obtained  a  deed  from 
the  Sheriff  therefor.  It  is  asserted  by  the  appellant  that  they  bid 
off  the  property  "  as  judgment  creditors."  We  see  no  evidence 
in  the  record  to  sustain  this  assertion,  and  if  there  was,  we  do  not 
perceive  that  it  would  make  any  difference.  The  title  conveyed  by 
them  to  Hutchinson,  was  revested  m  them  by  the  Sheriff's  deed  of 
February  6th,  1866.  If  Samuel  Moss,  Jr.,  was  in  any  way  injured 
in  these  transactions  his  legal  representatives  can  enforce  his  rights, 
in  a  proper  action,  but  they  afford  these  defendants  no  ground  for 
impeaching  the  Sheriff's  deed  to  the  patentees. 

The  next  objection  to  the  plaintiff's  chain  of  titie  is,  that  the 
deed  from  Moss  to  the  plaintiff,  though  dated  before  the  commence* 
ment  of  the  suit,  was  not  m  fact 'executed  and  delivered  until  the 
date  of  the  acknowledgment,  which  was  nearly  a  year  after  the 
suit  had  been  pending.  The  witness,  Applegate,  testified  that 
although  this  deed  was  not  executed  until  after  the  time  it  bears 
date,  yet  it  ^^  was  executed  and  delivered  a  considerable  time 
before  the  complaint  in  this  action  was  drawn  or  filed."  These 
objections  to  the  plaintiff's  titie  are  therefore  untenable. 

We  have  thus  noticed  all  the  material  points  presented  by  the 
appellant,  and  as  no  error  has  been  shown  in  the  proceedmgs  of 
the  Court  below,  the  judgment  is  affirmed. 
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BOND  et  cU.  v.  DORN  et  al. 

A  NOTiGB,  under  Sec.  422  of  the  Practice  Act,  of  the  intention  of  a  party  to  be 
examined  as  a  witness  in  his  own  behalf,  need  not  state  each  particular  fact, 
or  all  the  evidence  in  fall,  which  the  party  intends  to  state  in  bis  testimony. 
It  is  sufficient  if  it  states  the  several  subjects,  or  each  particular  subject  mat- 
ter respecting  which  the  party  is  to  be  examined. 

Thus  in  an  action  for  the  diversion  of  water,  the  notice  for  plaintiils  to  testify, 
stated  the  points  upon  which  they  would  be  examined  with  about  the  same 
definiteness  and  particularity  as  is  required  in  making  issues  in  a  pleading : 
heldf  that  the  notice  was  sufficient,  and  that  the  refusal  to  permit  the  plaint- 
ifJB  to  be  examined  was  error,  for  which  a  new  trial  would  be  granted. 

Appbal  from  the  Thirteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

J.  G.  McOulhugh,  for  Appellants. 

The  Court  erred  in  excluding  the  plaintifib  as  witnesses  in  their 
own  behalf. 

The  notice  was  given  under  Sec.  422  of  the  Practice  Act,  as 
amended  (Stat.  1861,  522),  which  requires  the  party  to  specify 
the  points  upon  which  he  intends  to  be  examined. 

This  notice  does  specify  that  plaintifb  will  offer  themselves  to 
prove :  1st,  that  they  were  at  the  commencement  of  suit  in  the 
actual  possession  of  the  ditch  in  dispute,  and  were  the  prior  pos- 
sessors and  owners  thereof,  and  entitled  to  the  use  and  benefit  of 
the  water ;  2d,  that  they  owned  the  prior  right  to  the  water  flow- 
ing in  Sherlock's  Creek;  8d,  that  defendants  diverted  it;  4th, 
the  damages  plaintifiGs  have  sustained  by  the  diversion.  Must  the 
plaintifis  specify  in  what  way  they  are  the  prior  owners  of  the 
ditch  and  water  ?  In  what  particular  manner  or  by  what  means 
defendants  diverted  the  water  ?  We  think  not.  But  even  if  this 
be  so,  certaiDly  the  last  pomt  is  sufficient,  and  plaintiffii  should 
have  been  admitted  to  prove  damages,  as  it  cannot  be  expected 
that  the  notice  must  contain  eax^h  item  of  damages,  and  specify 
each  dollar  of  loss.  None  of  the  New  York  cases  are  analogous 
to  this. 
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In  8  How.  Pr.  842  plaintiff's  notice  was  simply  tiiat  he  would 
examine  his  assignor  ^^  as  a  witness  on  tiie  part  of  plaintiff."  In 
18  How.  Pr.  198,  notice  was  that  plaintiff's  assignor  would  be 
examined  ^^  as  to  defendant's  liability  and  generallj  as  a  witness." 
In  16  How.  Pr.  290,  defendant's  notice  said,  "  that  he  would  be 
examined  in  his  own  behalf  on  each  and  every  allegation  and  &ct 
put  in  issue  by  the  pleadings." 

In  none  of  these  cases  are  the  points  specified  with  the  same 
particulariiy  as  in  the  notice  in  this  case. 

Harmon  ^  Hartley ^  for  Respondents. 

I.  The  single  question  is  as  to  the  meaning  of  the  phrase  ''  spe- 
cifying the  points  "  in  Sec.  422  of  the  Practice  Act,  as  amended 
in  1861 ;  and  we  contend  that  a  notice  that  a  party  will  be  exam- 
ined on  his  own  behalf  as  to  all  the  issues  raised  by  the  pleadings 
is  insufficient.  The  notice  should  be  as  definite  as  is  required  in  a 
bill  of  particulars. 

An  issue  raised  by  the  pleadings  may  involye  a  half  dozen  points, 
and  the  party  is  entitled  to  know  as  to  which  point  the  examination 
is  to  be  directed.  The  points  intended  by  the  statute  are  the 
several  mooted  questions  of  fact.  (Patti%on  v.  JoTvMony  15  How. 
Pr.  290,  291 ;  Burrill's  Law  Die.  Point  and  Article ;  4  Chitty's 
General  Practice,  200,  etc.)  These  latter  authorities  show  that 
point  means  substantially  what  article  means,  and  the  form  in 
Ghitiy  shows  that  article  refers  to  a  particular  specification  of  the 
facts.  So  in  Admiralty  Practice,  the  forms  run,  in  the  beginning 
of  the  libel :  ^^  And  thereupon  the  said  A  B  doth  allege  and 
articulately  propound  as  follows,  to  wit ;"  and  then  comes  an  exact 
statement  of  all  the  essential  facts  of  the  case.  (Conkling's  Admi- 
ralty, 816,  et  paasimJ) 

The  statute  permits  a  man  to  prove  his  own  case  ;  but  to  guard 
against  abuse  of  his  power,  requires  him  to  notify  his  opponent  as 
to  what  special  facts  he  intends  to  speak,  that  is,  as  to  what  lesser 
facts  in  the  chain,  going  to  make  up  the  ultimate  fact  of  the  case, 
to  wit,  the  issue.  Gfreen  v.  Palmer  (15  Cal.  415,  416)  as  to 
distinction  between  three  different  kinds  of  fact.  The  illustration 
given  at  the  bottom  of  page  416  is  pertinent  to  this  case. 
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Gbogker,  J.  delivered  the  opmion  of  the  Court — Copb,  G.  J. 
and  NoBTON,  J.  concurriBg. 

This  is  an  action  for  damages,  caused  by  the  diversion  of  water. 
On  the  trial  the  plaintiflb  were  offered  as  witnesses  on  their  own 
behalf,  under  a  notice  served  on  the  opposite  party,  in  compliance 
with  the  provisions  of  the  amendment  of  1861  to  Sec.  422  of 
the  Practice  Act.  The  defendants  objected,  that  the  notice  did 
not  sufficientij  specify  the  points  on  which  the  parties  intended  to 
be  examined.  The  Court  held  the  notice  to  be  insufficient,  and 
excluded  the  witnesses.  The  defendants  recovered  judgment,  a 
motion  for  a  new  trial  was  made  and  denied,  and  the  plaintiffi 
appeal  from  the  judgment  and  the  order  refusing  a  new  trial,  and 
assign  for  error  that  the  Court  erred  in  refusmg  to  permit  the 
plaintiffii  to  testify. 

The  notice  states  that  the  plaintiffit  will  offer  themselves  as  wit- 
nesses on  their  own  behalf,  "  to  prove  that  they  (the  plaintifi) 
are  at  the  present  time,  and  were  at  the  commencement  of  this 
suit  and  prior  to  that  date,  the  owners  and  proprietors,  and  were 
in  the  actual  possession  of  the  water  ditch  described  in  the  plaint- 
iffi'  complaint,  and  are  at  the  present  time  and  were  entitied  to 
the  use  and  benefit  of  the  water  for  mining  purposes,  flowing  in  the 
natural  channel  of  Sherlock's  Creek,  about  one  and  one-half  miles 
above  its  junction  with  the  Merced  River,  at  the  commencement  of 
tins  suit,  and  that  the  defendants  wrongfully  and  unlawfully  diverted 
and  conveyed  away  the  water  flowing  in  the  natural  chamiel  of  the 
said  Sherlock's  Creek,  above  the  mouth  of  the  plaintifb'  water 
ditch  aforesaid,  as  alleged  in  the  plaintiffii'  complaint."  Also,  ^^  to 
prove  their  prior  rights  to  the  water  flowing  in  the  natural  channel 
of  the  said  Sherlock's  Creek,  and  also  the  amount  of  damages  they 
have  sustained  in  consequence  of  the  defendants  wrongfully  and 
unlawfully  diverting  and  conveying  away  the  water  flowing  in  tiie 
natural  chamiel  of  the  said  Sherlock's  Creek,  above  the  mouth  of 
the  plaintiff'  water  ditch  aforesaid."  We  think  the  notice  in  this 
case  sufficientiy  specifies  the  ^^  points  "  on  which  the  party  intends 
to  be  examined.  It  is  not  necessary  to  state  each  particular  fiict, 
or  all  the  evidence  in  full  which  he  intends  to  state  in  his  testimony. 
It  is  sufficient  if  the  notice  states  the  several  subjects,  or  each 
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particular  subject  matter,  respecting  which  he  intends  to  testify, 
and  the  notice  in  this  case  does  so  with  sufficient  clearness  and 
particularity. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 


CORMERAIS  et  al.  v.  GENELLA. 

A  POWER  of  sale  contained  in  a  mortgage  is  a  merely  camnlative  remedy,  and 
does  not  afiect  the  right  to  foreclose  in  chancery. 

O.,  to  secure  the  payment  of  his  three  promissory  notes,  made  severally  to  C.> 
F.,  and  S.,  executed  an  instrument  whereby  he  conveyed  to  C.  certain  real 
estate  upon  the  condition  that  if  he,  G.,  should  pay  the  notes  according  to  their 
tenor,  the  conveyance  should  be  void ;  but  providing  that  if  default  should  be 
made  in  the  payment,  then  it  should  be  lawful  for  C,  after  notice,  to  enter 
upon  and  sell  the  premises  and  apply  the  proceeds  to  the  payment,  which  sale 
should  be  a  bar  both  in  law  and  equity  against  G.  and  his  representatives : 
hddf  that  this  instrument  was  a  mortgage  with  an  ordinary  power  of  sale, 
and  not  a  trust  deed,  and  that  its  character  as  a  mortgage  was  in  no  respect 
changed  because  the  mortgagee  was  a  trustee  for  himself  and  other  parties. 

Where  a  mortgage  contains  a  power  of  sale,  the  mortgagee  has  his  election  either 
to  foreclose  in  chancery  and  obtain  a  judicial  sale,  or  to  sell  under  the  power. 

Whether  a  right  of  redemption  exists  after  a  sale  under  a  power  contained  in  a 
mortgage— Quay? 

In  an  action  to  foreclose  a  mortgage  under  our  statute,  as  well  since  the  amend- 
ments of  1860  and  1861  as  before,  a  personal  judgment  for  the  debt  secured 
may  be  entered  in  connection  with  a  decree  directing  a  foreclosure  and  sale. 
This  judgment  cannot,  however,  be  docketed,  or  become  a  lien  on  other  prop- 
erty, or  authorize  the  issuance  of  an  execution  until  after  the  sale  is  made  and 
the  proceeds  applied  |m>  tanio  to  its  satisfiiction. 

Appeal  from  the  Fourth  Judicial  District. 

The  action  was  upon  an  instrument  executed  by  the  appellant, 
Joseph  Grenella,  to  Uie  respondent  Henry  Cormerais,  and  was  com- 
menced August  6th,  1861.  The  appeal  is  upon  the  pleadings  and 
the  judgment.  The  complaint,  so  £aT  as  it  bears  upon  the  questions 
raised,  shows:  That  April  2d,  1855,  the  defendant,  appellant, 
GeneQa,  being  indebted  to  French,  Wells  &  Co.,  of  which  firm  the 
plaintiflB,  respondents  French  &  Wells,  are  the  surviving  partners, 
in  910,000 ;  to  the  pliuntiffi  the  Boston  and  Sandwich  Glass  Co., 
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in  $15,000  ;  and  to  the  plaintiffi  Jarvis  &;  Cormerais,  in  $15,000, 
made  and  delivered  to  fhem  respectivel j  his  promissory  notes  for 
tiie  said  amounts  respectively,  payable  in  twelve  months  firom  date, 
and  in  order  to  secure  the  payment  thereof,  according  to  their  tenor, 
agreed  with  ihe  said  Boston  and  Sandwich  Glass  Co.,  French, 
Wells  &  Co.,  and  J.  D.  Jarvis  &  Cormerais,  to  convey  the  prem- 
ises hereinafter  mentioned  to  said  Cormerais,  as  trustee  for  and  on 
behalf  of  the  said  parties,  and  made  and  dehvered,  at  or  about  the 
same  tune,  to  said  Cormerais  (one  of  the  firm  of  Jarvis  &  Corme- 
rais) his  indenture  of  mortgage  upon  a  certain  lot  of  land  in  San 
Francisco,  whereby,  after  reciting  his  indebtedness  upon  the  notes, 
and  his  said  agreement  to  convey  the  premises  to  said  Cormerais, 
as  trustee  for  and  on  behalf  of  said  French,  Wells  k  Co.,  the  Bos- 
ton and  Sandwich  Glass  Co.,  and  Jarvis  &  Cormerais,  he  bargained, 
sold,  etc.,  the  premises  to  said  Cormerais :  with  the  proviso,  how- 
ever, and  upon  the  express  condition,  that  if  he  should  pay  the  said 
several  sums  of  money  when  they  became  due,  according  to  the 
true  intent  and  meaning  of  the  said  notes,  then  said  indenture  of 
mortgage  should  be  void ;  and  if  default  should  be  made  in  the 
payment  of  the  said  sums  of  money,  or  either  of  them,  or  of  the 
interest,  etc.,  then  it  should  be  lawful  for  the  said  Cormerais,  his 
executors,  administrators,  or  assigns,  upon  four  months'  notice  of  his 
or  their  intention  so  to  do,  to  enter  into  and  upon,  all  and  singular, 
the  sud  mortgaged  premises,  and  to  sell  and  dispose  of  the  same, 
and  all  benefit  and  equity  of  redemption  of  said  Genella,  his  heirs, 
executors,  admimstrators,  or  assigns  therein,  at  pubhc  auction, 
according  to  law ;  and  out  of  the  money  arismg  fi^m  such  sale,  to 
retain  the  principal  and  interest  which  should  then  be  due  on  the 
said  pronussory  notes,  with  the  costs  and  charges  of  advertismg  and 
sale,  rendering  the  overplus  of  the  purchase  money,  if  any,  to  said 
Crenella,  his  heirs,  etc. ;  which  sale  so  to  be  made,  should  forever 
be  a  perpetual  bar,  both  in  law  and  equity,  against  said  (renella, 
his  heirs  and  assigns,  and  all  other  persons  claiming  or  to  claun  the 
sud  premises  by,  from,  or  under  him  or  them,  or  any  of  them,  etc. 
That  up  to  June  16th,  1858,  Genella  had  paid  on  account 
of  the  interest,  $4,756  48,  leaving  still  due  the  principal  sums 
amounting  to  $40,000,  besides  a  large  arrear  of  interest.    That 
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prior  to  that  time,  Cormerais  gave  to  Genella  the  four  months' 
notice  specified  in  the  mortgage,  and  on  that  day  he  and  Genella 
entered  into  a  written  agreement  (set  forth  at  large  in  the  com- 
plaint), reciting  that  whereas  Genella  had  given  to  Cormerais  a 
certain  mortgage,  which  was  recorded,  etc.,  and  the  conditions  of 
the  mortgage  had  been  broken  by  the  non-payment  of  the  moneys 
therein  specified,  and  Cormerais  had  given  the  four  months'  notice, 
etc.,  and  Genella  had  agreed  that  if  Cormerais  would  suspend  and 
postpone  the  sale,  Genella  would  pay  the  mortgage  debt  in  install- 
ments of  $5,000  each  every  six  months  ;  therefore  they  agreed,  the 
said  Cormerais  to  suspend  and  postpone  the  sale  firom  six  months  to 
six  months,  so  long  as  the  installments  should  be  regularly  paid, 
and  Genella  to  pay  said  mortgage  debt  in  installmentB  of  $5,000  at 
the  times  specified ;  and  if  he  should  fail  to  pay  any  one,  that  Coiv 
merais  might  proceed  to  sell  said  mortgaged  premises,  at  public 
auction,  as  in  said  mortgage  deed  is  provided.  That  G«nella  paid 
the  first  installment,  but  failed  to  pay  any  other,  or  any  money 
upon  said  notes,  or  either  of  them,  leaving  due  the  whole  of  the 
principal  sums  asid  a  large  arrear  of  interest ;  concluding  with  the 
usual  prayer. 

Genella  demurred  to  the  complaint  on  the  grounds:  1st.  Of 
migoinder  of  parties  plaintiff.  2d.  Of  improper  union  of  several 
causes  of  action.  8d.  No  cause  of  action,  and  4th.  Ambiguity 
and  uncertainty.  His  demurrer  was  overruled  by  tiie  Court,  and 
he  answered,  setting  up  two  defenses ;  on  both  of  which  the  Court 
found  against  him  on  the  proof  upon  the  trial,  and  the  plaintiff  had 
judgment. 

The  judgment  was  in  the  usual  form  for  a  foreclosure  sale,  ¥rith 
provision  for  a  surplus  or  deficiency.  The  amount  due  to  each  of 
the  several  plainti&  was  separately  liquidated.  This  part  of  the 
judgment  furnishes  one  of  the  points  of  counsel  for  appellants,  and 
is  in  these  words :  ^^  It  is  ordered,  adjudged,  and  decreed,  that  the 
plaintifb,  Abram  French  and  John  T.  Wells,  have  and  recover  of 
and  firom  the  defendant,  Joseph  Genella,  the  sum  of  $12,554  95, 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per  annum  firom 
the  date  hereof;  the  plaintiffi  The  Boston  and  Sandwich  Glass 
Company,  have  and  recover  of  and  fix)m  the  defendant,  Joseph 
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Genella,  the  sum  of  $18,847  65,  with  interest,  etc.;  and  the  plain- 
tiffi  Deming  Jarves  and  Henry  Cormerais,  have  and  recover  of 
and  from  the  defendant,  Joseph  Genella,  the  sum  of  $18,879  84, 
with  mterest,"  etc. 
From  this  decree  the  defendant  appeals. 

Selden  S.  Wright^  A.  A.  Cohen^  and  i.  Aldrichy  for  Appellant. 

I.  The  demurrer  to  the  complaint  should  have  been  sustained 
by  the  District  Court,  because  the  instrument  sued  on  is  not  a 
mortgage. 

The  difference  m  the  respective  rights  of  parties  making  or 
claiming  under  a  deed  of  trust,  as  distinguished  from  a  mortgage, 
is  clearly  stated  by  the  learned  Chief  Justice,  in  Koch  v.  BriggB 
(14  Cal.  256).  The  only  difference  between  that  case  and  this  is 
that  here  the  trustee  is  also  a  creditor.  The  rights  and  remedies 
of  tiie  other  parties  plaintiff  are  identical  with  the  rights  and  reme- 
dies of  the  creditors  m  Koch  v.  BriggB^  and  the  rights  of  Genella 
are  the  same  as  those  of  the  grantor  in  that  case,  and  the  rights, 
powers,  and  duties  of  Cormerais  the  same  as  those  of  the  trustee. 
Can  tiie  fact  that  he  was  a  member  of  a  firm  which  was  also  a 
creditor  and  one  of  the  plaintiff  make  such  a  difference  in  the 
rights  of  all  the  rest  ? 

Cormerais  has  voluntarily  taken  upon  himself  the  character  of 
trustee  for  the  other  parties  plaintiff,  and  he  must  fiilfill  his  duty  to 
them  in  accordance  with  the  contract,  even  if  to  do  so  shall  be  in 
conflict  with  his  own  interests.  Admit  that  the  instrument,  so  &r 
as  Cormerais  is  concerned,  is  a  mortgage.  Yet  it  is  a  mortgage 
with  a  power  to  sell,  and  when  that  power  is  executed  the  equiiy  of 
redemption  is  gone.  The  validity  of  such  a  provision  is  not  now 
questioned  anywhere.     (1  Washburn  on  Real  Property,  498.) 

And  although  in  such  cases  as  suggested  by  the  Chief  Justice, 
m  the  case  above  cited,  the  mortgagor  would  ordinarily  stiU  have 
the  right  to  mvoke  the  aid  of  a  Court  of  Equiiy,  yet  he  clearly 
would  not  be  allowed  to  do  so  if  such  course  would  interfere  witii 
the  rights  of  other  parties  interested  in  the  instrument. 

If  this  right  to  sell  had  not  been  so  clear,  and  the  instrument 
should  be  held  a  mortgage  as  to  Cormerais,  and  a  deed  of  trust  as 
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to  the  other  parties  plaintiff,  then  Cormerais  might  have  had  the 
right  to  file  his  bill  as  sole  plaintiff,  and  the  other  plaintifi  might 
have  been  made  defendants  in  this  suit.  Then,  under  this  yiew, 
there  is  a  misjoinder  of  parties  plaintiffi  and  defendants,  and  that 
cause  of  demurrer  should  have  been  sustiuned. 

But  the  necessity  for  such  a  bill  could  not  possibly  arise,  as  the 
trustee  was  clothed  with  Ml  power  to  sell,  and  it  was  the  contract 
of  the  parties  that  in  default  he  should  sell,  and  the  mode  of  exe- 
cuting the  trust  was  clearly  prescribed.  K  a  mortgage  contains  a 
power  to  sell,  neither  legal  or  equitable  proceedings  are  necessary 
to  enforce  it.  (^Bloom  v.  Van  Banseler^  15  Illinois ;  Fogarty  v. 
Lawyer,  17  Cal.  448.) 

A  deed  of  trust  differs  both  firom  a  mortgage  and  a  conditional 
sale.  The  distinction  between  the  two  former  conveyances,  which 
seems  now  to  be  well  settled,  is  this :  It  is  the  essence  of  a  mort- 
gage that  it  is  a  security  for  a  debt  which  the  grantor  or  obligor 
remains  under  a  legal  obligation  to  pay,  and  when  no  such  obligar 
tion  exists  an  agreement  to  reconvey  will  not  be  a  mortgage  but  a 
mere  privilege  to  repurchase.  But  if  the  defeasance  be  executed 
to  the  grantor  and  a  stranger,  then  the  instrument  is  no  longer  a 
mortgage  but  a  conditional  sale.  (1  Washburn  on  Real  Property, 
495 ;  Low  v.  Henrys  9  Cal.  688.) 

K  the  mere  naming  of  a  stranger  as  one  of  the  defeasors  stamp 
the  instrument  with  the  character  of  conditional  sale  instead  of  a 
mortgage,  much  more  so  would  the  fact  that  nearly  all  of  the  cestuis 
qus  trust  were  not  concerned  with  the  legal  titie  stamp  the  instru- 
ment now  under  review  with  the  character  of  a  deed  of  trust. 

n.  The  Statute  of  1861  (Prac.  Act,  Sec.  246)  under  which 
the  judgment  in  this  case  is  claimed  to  have  been  entered,  pre- 
scribes the  form  of  judgment  which  "  the  Court  shall  have  power  to 
render,"  and  as  the  judgment  here  is  not  such  as  the  section  pro- 
vides for,  it  is  undoubtedly  erroneous.  This  form  of  judgment  was 
good  under  the  old  practice,  but  under  the  amended  Act  of  1861 
cannot  now  be  taken.  It  will  not  do  to  say  that  this  form  of  judg- 
ment was  intended  as  a  finding  of  the  amount  due  to  the  plaintiflb. 
Both  the  decree  and  judgment  contain  an  elaborate  and  detailed 
statement  of  the  amount  found  to  be  due  to  the  plaintiffi,  and  after 
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that  in  each  inBtniment  follows  a  judgment  for  money  in  the 
ordinary  conmion  law  form.  Such  a  judgment  is  not  only  not 
warranted  by  our  statute,  but  is  forbidden.  The  proceeding  of 
foreclosure  in  this  State  being  regulated  by  statute,  its  requirements 
should  be  strictly  pursued.  The  plaintifiEs  had  their  choice  either 
to  file  a  bill  for  foreclosure  of  the  mortgage  or  to  bring  an  action  of 
assumpsit  on  the  notes,  and  having  elected  to  foreclose  they  cannot 
in  such  proceeding  take  a  judgment  uniting  the  relief  proper  to 
both  actions. 

JEugene  Cas>erli/j  for  Respondents. 

I.  The  deed  of  April  17th,  1855,  from  the  appellant,  Genella, 
to  the  respondent  Gormerais,  is  a  mortgage  with  all  the  essential 
features  of  one,  and  it  is  not  a  conveyaace  of  the  legal  title  in  fee 
upon  trust  as  contended  by  the  appellaat.  In  this  State  a  mort- 
gage of  land,  whatever  its  form,  is  m  its  effect  a  contract  simply  for 
a  specific  lien  or  charge  upon  a  particular  parcel  of  land,  unaccom- 
panied by  any  right  of  possession  or  other  estate  therein,  by  way 
of  security  for  the  performance  of  some  agreement,  generally  to  pay 
money.  (^McMillan  v.  JRicharchj  9  Cal.  409-411 ;  Q-oodenatv  v. 
Hwer,  16  Id.  406-408 ;  KoHright  v.  Oady,  21  N.  Y.  847,  865 ; 
Power  V.  Lester,  23  Id.  588.) 

The  deed  in  this  case  answers  perfectiy  to  these  essential  and 
distinctive  conditions  of  a  mortgage.  Speaking  in  the  ordinary 
language  of  the  law  of  mortgages,  the  instrument  is  a  conveyance 
defeasible  on  condition  with  a  right  in  equity  of  redemption  in  the 
grantor  on  the  one  hand,  and  of  foreclosure  in  the  grantee  upon 
the  other — ^these  two  rights  being  mutual  and  reciprocal.  This  is, 
by  all  the  authorities,  the  distinctive  test  of  a  mortgage.  (Koch  v. 
Briggs,  14  Cal.  262 ;  Sampson  v.  Pattison,  1  Hare,  *585,  586.) 

The  position  of  appellant's  counsel  that  the  instrument  is  not  a 
mortgage,  but  a  conveyance  of  the  legal  titie  in  fee  to  the  respond- 
ent Gormerais,  in  trust  to  sell  to  pay  the  debt  of  Genella,  cannot 
be  maintained.  There  is  no  similarity,  or  even  analogy,  between  a 
mortgage  and  such  a  conveyance  in  point  of  legal  effect  and  opera- 
tion, especially  in  this  State.  In  the  case  of  a  mortgage  no  estate 
or  interest  m  the  land  passes  out  of  the  mortgagor  into  the  mort- 
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gagee,  except  the  mere  right  in  the  latter  to  hold  a  specific  lien  or 
charge  upon  the  land,  and  in  a  certain  contingency  to  have  the 
land  applied,  by  means  of  a  sale,  in  equity  in  satisfieK^tion  of  his  lien. 
In  all  other  respects  the  title  of  the  mortgagor  to  his  land  is  wholly 
unaflfected  by  the  mortgage,  and  continues  precisely  the  same  after 
it  is  made  as  it  was  before.  In  the  case  of  a  conveyance,  such  as 
is  claimed  to  have  been  made  here  by  the  appellant,  the  entire 
legal  title  passes  out  of  the  grantor  mto  the  grantee,  and  vests  in 
the  latter  absolutely,  subject  only  to  the  purposes  of  the  trust,  with 
all  the  incidents  of  titie,  such  as  the  right  to  the  possession  of  the 
premises,  the  rents  and  profits,  etc.  The  grantor  of  such  a  con- 
veyance has  no  equity  of  redemption  left  in  him,  and  the  grantee 
has  no  right  of  foreclosure,  for  the  best  of  all  possible  reasons,  that 
there  is  nothing  to  foreclose.  Each  instrument  may  have  the  same 
general  object,  namely,  to  secure  the  payment  of  a  sum  of  money. 
But  this  is  a  mere  accidental  resemblance,  not  in  the  slightest 
degree  affecting  or  modifying  the  essential  difference  between  the 
instruments,  or  between  their  effect  and  operation  in  law. 

That  Cormerais,  the  grantee  of  the  mortgage,  is  described  as 
''  trustee,"  does  not  render  the  instrument  any  the  less  a  mortgage. 
A  man  may  be  the  trustee  of  a  mortgage,  as  well  as  of  the  legal 
titie  in  fee.  Instances  are  not  uncommon  in  the  books,  in  which  a 
mortgage  is  made  to  one,  for  the  benefit  of  several  sets  of  creditors. 
(Bavis  V.  Hemmingway^  29  Vt.  488  ;  Wood  v.  WiUiamSj  4  Madd. 
top  101,  *184 ;  Lowe  v.  Morgan,  1  Bix).  Ch.  *868.) 

So,  the  power  of  sale  granted  in  a  mortgage  does  not  affect  the 
question.  Such  a  power  is  according  to  the  form  of  a  mortgage  in 
use  in  this  and  other  States,  and  does  not  in  any  respect  interfere 
with  the  right  of  the  mortgagee  to  have  a  foreclosure  and  sale.  (1 
Wash.  Real  Prop.  601,  Sec.  8;  Coxy.  Wheeler j  7  Paige,  249; 
McQ-owan  v.  Branch  Bank,  7  Ala.  528  ;  Oarradine  v.  0'  Connor, 
21  Id.  578  ;  and  see  Jenkins  v.  Botve,  11  E.  L.  &  E.  299  ;  iSamp- 
son  V.  Pattison,  1  Hare,  *586.) 

II.  The  form  of  the  decree  is  proper.  Chapin  v.  Broder  (16 
Gal.  408)  seems  to  settle  the  question.  The  decision  there  is,  tiiat 
until  after  the  balance  remaining  due  upon  the  sale  of  the  mort- 
gaged premises  has  been  ascertained,  the  personal  judgment  against 
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the  mortgagor  cannot  be  docketed,  so  as  to  give  a  lien  upon  his 
other  real  property.  Clearly,  the  amendment  of  1861  (Laws  of 
1861,  306, 307)  has  simply  embodied  in  a  statutory  enactment  the 
principle  of  this  decision.  The  language  of  the  act  is :  ^'  If  it  shall 
appear,  etc.,  that  there  is  a  deficiency,  etc.,  and  a  balance  still  due, 
etc.,  the  judgment  shall  then  be  docketed  for  such  balance  against 
the  defendant,"  etc. 

It  is  ^'  the  judgment "  which  is  docketed  for  the  balance,  not  ^'  a 
judgment ;"  showing  very  plainly  that  the  effect  of  tibe  amendment 
is,  not  to  forbid  the  rendition  in  the  decree  of  "  the  judgment " 
against  the  mortgagor  for  the  mortgage  debt  as  before,  but  only  the 
docketing  of  it,  so  as  to  give  a  lien,  until  after  the  balance  due  shall 
haye  been  ascertained. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  action  was  brought  in  the  District  Court  to  foreclose  an 
instrument  claimed  to  be  a  mortgage.  The  plaintiff  recovered 
judgment,  and  the  defendant  appeals  to  this  Court. 

The  first  ground  of  error  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  therefore  the  Court 
below  erred  in  overruling  the  demurrer  filed  by  the  defendant  set- 
tmg  up  that  ground.  Upon  this  pomt  the  defendant  contends  that 
the  instrument  sued  on  is  not  a  mortgage,  but  a  conveyance  of  the 
fee  in  trust,  and  that  therefore  this  action  cannot  be  maintained  to 
enforce  it. 

The  complaint  sets  forth  that  the  defendant  executed  to  French, 
Wells  &  Co.  his  note  for  $10,000 ;  to  the  Boston  and  Sandwich 
Glass  Company  for  $15,000,  and  to  Jarvis  &  Cormerais  for  $15,000, 
and  to  secure  the  payment  of  said  notes,  he  executed  to  said  Cor- 
merais a  mortgage  whereby  he  granted,  bargamed,  sold,  aliened, 
released,  conveyed,  and  confirmed  to  ihe  said  Cormerais,  his  heirs 
and  assigns,  certain  property  therein  described,  with  the  proviso, 
however,  and  upon  the  express  condition  that  if  the  said  (renella 
should  well  and  truly  pay  said  notes  and  the  interest  thereon,  then 
the  said  indenture  of  mortgage  should  be  void,  and  if  default  should 
be  made  in  the  payment  of  the  same,  then  it  should  be  lawful  for 
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the  said  Cormerais,  Ins  executors,  administrators,  or  assigns,  upon 
four  months'  notice  of  his  or  their  intention  so  to  do,  to  enter  upon 
tiie  mortgaged  premises  and  to  sell  and  dispose  of  the  same,  and  all 
benefit  and  equity  of  redemption  of  said  Genella,  his  heirs,  execu- 
tors, administrators  or  assigns  therein,  at  pubUc  auction,  according 
to  law,  and  out  of  the  proceeds  of  the  sale  to  retain  the  principal 
and  interest  then  due  on  the  notes,  with  the  costs  of  the  sale,  ren- 
dering ihe  oyerplus,  if  any,  to  said  Genella ;  which  sale  so  to  be 
made  should  forever  be  a  perpetual  bar  both  in  law  and  in  equity 
against  said  Genella,  his  heirs  and  assigns,  and  all  other  persons 
claiming  or  to  claim  the  said  premises  under  him  or  them.  This  is 
clearly  a  mortgage,  with  an  ordinary  power  of  sale — an  instrument 
in  common  use  in  many  States,  especially  those  having  special  laws, 
regulating  the  mode  and  manner  of  conducting  sales  under  them. 
It  has  all  the  usual  conditions  and  provisions  of  a  common  mort- 
gage, with  the  addition  thereto  of  a  power  of  sale  vested  in  the 
mortgagee.  It  differs  entirely  from  the  class  of  instruments  known 
as  trust  deeds,  one  of  which  was  the  subject  of  litigation  in  Kock 
V.  Briffffs  (14  Cal.  262.)  The  provision  respecting  a  sale  by 
the  mortgagee  is  not  mandatory  or  exclusive  in  its  character.  It 
provides  merely  that  if  default  be  made  it  shall  be  lawful  for  the 
mortgagee  to  sell  the  mortgaged  premises  at  public  auction,  accord- 
ing to  law,  the  latter  clause  evidentiy  copied  from  some  form  in  use 
in  a  State  having  laws  regulating  such  sales.  In  this  State  we 
have  no  such  special  statute,  and  it  may  be  doubtful,  perhaps, 
whether  under  this  provision,  any  sale  of  the  property  could  be 
made,  '^  according  to  law,"  except  a  regular  judicial  sale,  under  a 
decree  of  foreclosure  rendered  by  some  competent  Court.  It  is 
clear  that  there  is  nothing  in  the  instrument  forbidding  a  sale  under 
a  judicial  decree ;  and  the  mortgagee  haa  his  election  to  foreclose 
in  that  way  or  under  the  power  of  sale  vested  in  him  by  the  mort- 
gage. It  is  decidedly  for  the  benefit  of  all  parties  that  the  mortgage 
should  be  foreclosed  in  the  former  mode  rather  than  the  latter.  In 
that  way  there  is  no  doubt  of  the  right  of  the  mortgagor,  or  par- 
ties holding  under  him,  to  redeem  the  property  within  six  months 
after  the  sale,  as  provided  by  the  statute.  K  the  lattermode  should 
be  adopted,  a  doubt  might  arise  whether  such  right  of  redemption 
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eziflted.  We  have  never  heard  it  doubted  before  that  Courts  of 
Equity  have  the  power  to  foreclose  mortgages  with  powers  of  sale, 
nor  has  the  able  counsel  for  the  appellant  referred  us  to  a  case  in 
which  the  right  to  foreclose  such  an  instrument  in  a  Court  of  com- 
petent jurisdiction  has  been  denied.  The  power  of  sale  contcuned 
in  ihe  mortgage  is  a  mere  cumulative  remedy,  and  does  not  in  the 
least  affect  the  right  to  foreclose  in  chancery.  (Washburn  on  Real 
Prop.  501,  Sec.  8 ;  Carradine  v.  O'Connor,  21  Ala.  673 ;  Mo- 
Chwan  v.  The  Branch  Bank  of  Mobile,  7  Id.  823 ;  Cox  v. 
Wheder,  7  Paige,  248.) 

It  does  not  in  the  least  change  the  character  of  the  instrument 
as  a  mortgage,  because  the  mortgagee  is  a  trustee  for  himself  and 
other  parties.  (Bame  v.  Hemmingway,  29  Vermont,  438 ;  Lowe 
V.  Morgan,  1  Brown's  Ch.  868  ;  Wood  v.  WiUiams,  1  Madd.  Ch. 
185.) 

The  second  point  made  by  the  appellant  is,  that  the  Court 
erred  in  rendering  personal  money  judgments  in  favor  of  each  of 
the  parties  holding  the  notes  against  the  defendant,  before  the 
sale  of  the  property.  He  insists  that  this  cannot  be  done  under 
Sec.  246  of  the  Practice  Act  as  amended  in  1861.  (Stat,  of 
1861,  306.)  Respondent,  m  his  brief,  refers  to  the  case  of  Cho- 
pin V.  Broder  (16  Cal.  408,  422)  as  an  exposition  of  this  stat- 
ute, but  that  was  a  decision  upon  a  judgment  rendered  before 
this  section  was  amended  by  the  acts  of  1860  and  1861,  and 
therefore  has  no  application  to  the  present  case.  Counsel  for  ap- 
pellant admits  that  the  judgment  in  this  case  would  be  good  under 
this  section  of  the  Practice  Act,  as  it  stood  before  the  amendments 
of  1860  and  1861,  but  contends  that  the  amendment  of  1861  has 
taken  away  the  power  of  the  Court  to  render  a  personal  money 
judgment  until  after  the  sale  of  the  property,  and  the  application 
of  the  proceeds  of  the  sale  to  the  debt.  As  this  amendment  relates 
to  the  remedy  given  to  parties,  it  should  be  liberally  construed  to 
extend  the  remedy.  ( White  v.  The  Mary  Ann,  6  Cal.  470 ; 
Bumham  v.  Hays,  8  Id.  119.)  The  amendment  first  provides 
that  "there  shall  be  but  one  action  for  the  recovery  of  any  debt, 
or  the  enforcement  of  any  right,  secured  by  mortgage  or  lien 
upon  real  or  personal  property,  which  action  shall  be  in  accordance 
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with  Hie  provisions  of  this  chapter."  This  part  relates  entirely  to 
the  "  action,"  and  not  to  the  form  of  judgment  which  the  Court 
may  render  in  the  action.  It  then  provides :  "  In  such  action  the 
Court  shall  have  power,  by  its  decree  of  judgment,  to  direct  a 
sale  of  Ihe  incumbered  property,"  etc.  This  second  clause  of 
the  amendment,  it  will  be  seen,  is  substantially  the  same  as  the 
original  section  before  amendment,  with  the  exception  that  it  omits 
the  clause  in  the  original  section  providing  for  an  ^'  execution  for 
the  balance,"  which  is  provided  for  in  the  third  clause  of  the 
amendment.  Here,  then,  in  this  second  clause  of  the  amend- 
ment, there  is  no  essential  change  of  the  law  as  it  was  before, 
relating  to  the  power  of  the  Court  to  render  a  personal  judg- 
ment before  sale.  It  does  not  limit  or  prohibit  the  exercise  of 
any  power  previously  employed  by  the  Court  in  framing  its  decrees 
in  foreclosure  suits.  The  last  clause  of  the  amended  section  then 
provides  that  ^^  if  it  shall  appear  from  the  Sheriff's  return  that  there 
is  a  deficiency  of  such  proceeds  and  a  balance  still  due  to  the 
plaintiff,  the  judgment  shall  then  be  docketed  for  such  balance, 
against  the  defendant  or  defendants  personally  liable  for  the  debt, 
and  shall,  from  the  time  of  such  docketing,  be  a  lien  upon  the  real 
estate  of  the  judgment  debtor,  and  an  execution  may  thereupon  be 
issued  by  the  Clerk  of  the  Court,  in  like  manner  and  form  as  upon 
other  judgments,  to  collect  such  balance  or  deficiency  from  the 
property  of  the  judgment  debtor."  Here,  again,  we  find  no  restric- 
tion upon  the  power  of  the  Court  to  render  a  personal  judgment 
before  the  sale  of  the  mortgaged  property.  Li  fact,  it  does  not 
invoke  the  aid  of  the  Court  at  all  to  cany  out  its  provinons.  The 
return  of  the  Sheriff  shows  whether  there  is  any  deficiency  or  not, 
then  the  Clerk  dockets  the  judgment  for  such  deficiency,  and  issues 
execution  as  in  other  cases.  K  there  should  arise  any  question  as 
to  the  amount  of  the  deficiency,  or  the  application  of  the  proceeds 
of  the  sale,  the  aid  of  the  Court  might  be  invoked  to  determine  the 
matter.  Again,  this  clause  refers  to  "  the  judgment^^^  evidently 
presupposing  that  a  personal  judgment  might  be,  or  had  been, 
rendered  before  the  sale,  and  simply  providing  that  after  the  appU- 
cation  of  the  proceeds  of  the  sale  to  such  judgment,  it  might  then, 
if  there  was  any  deficiency,  be  docketed  for  the  amount  of  such 
deficiency. 
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There  are  many  good  reasons  why  no  change  should  be  made  in 
the  practice  of  rendering  personal  judgments  in  the  decree  of  fore- 
closure, unless  imperatively  required  by  the  statute,  which  are  evi- 
dent to  every  practitioner.  In  the  present  case  there  is  evidently 
no  such  requirement,  but  on  the  contrary  a  recognition  of  the  pre- 
viously existing  practice.  That  practice  was  well  known  to  the 
Legislature,  and  had  been  setded  by  numerous  decisions  of  this 
Court.  (^Batvland  v.  iieSy,  14  Cal.  166 ;  BoUins  v.  Forbes,  10 
Id.  299  ;  Bawe  v.  Table  Mountain  Water  Oompany,  10  Id.  441.) 
If  they  had  intended  to  change  that  practice,  they  could  readily 
have  done  so,  in  framing  the  amendment,  by  using  apt  words  for 
that  purpose.  Not  having  done  so,  it  is  evident  they  did  not  intend 
to  make  any  change  in  that  respect.  We  do  not  mean  to  be  under- 
stood, however,  that  a  personal  judgment  rendered  in  a  foreclosure 
suit  could  be  docketed  before  a  sale  of  the  mortgaged  property,  or 
that  it  would  become  a  lien  upon  other  property  of  the  debtor,  or 
that  an  execution  could  issue  thereon  against  the  debtor's  property 
generally,  before  the  sale  and  docketing  of  the  judgment  for  the 
balance.  The  provisions  of  the  amendment  are  all  plam  and  ex- 
plicit on  these  points.  In  the  view  we  have  thus  taken  of  the 
statute,  there  is  no  error  in  the  manner  of  entering  the  decree  in 
this  case. 

Judgment  aflSrmed. 


PIERSON  V.  McCAHILL. 

AuEKDMENTS  to  pleadings  should  be  allowed  liberally,  and  the  discretion  of  the 
Court  below  in  permitting  them  will  rarely  be  revised. 

Thus,  where  a  judgment  in  &Tor  of  defendant  had  been  rerersed  by  the  Supreme 
Court  on  the  ground  that  certain  material  evidence  which  had  been  received 
in  his  favor  was  inadmissible  under  his  answer,  and  on  the  second  trial  defend- 
ant moved  to  amend  his  answer  by  inserting  averments  of  new  matter  obviat- 
ing the  objection :  hddy  that  as  the  amendment  was  evidently  necessary  to 
enable  the  defense  to  be  fiiUy  presented,  it  was  properly  allowed  by  the  Court. 

The  fact  that  new  matter  set  up  by  an  amendment  was  well  known  to  the  defend- 
ant at  the  time  he  filed  his  original  answer,  is  no  good  reason  why  the  amend- 
ment should  not  be  pennitted. 

The  granting  of  time  to  file  conntc^r  affidavits  on  a  motion  to  change  the  place  of 
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trial  is  a  matter  of  discretion  in  the  lower  Coxut  and  will  not  be  reviewed  on 
appeal. 

The  granting  or  refusing  of  a  motion  to  change  the  venue  on  the  ground  of  con- 
venience of  witnesses  is  discretionary  with  the  trial  Court,  and  subject  to 
review  onlj  in  cases  of  abuse. 

Where  a  change  of  venue  is  asked  hj  defendant  on  the  ground  of  his  residence,  if 
the  convenience  of  witnesses  requires  that  the  action  should  be  retained  for 
trial  in  the  Court  where  it  was  commenced,  the  plaintiff  should  present  that 
fact  in  opposition  to  the  motion,  and  if  he  neglects  to  do  so,  it  is  donbtftil 
whether  he  can  afterwards  apply  to  the  Court  to  which  it  has  thus  been 
removed,  to  have  it  sent  back  again. 

Appeal  from  the  fifth  Judicial  District. 

This  case  was  before  the  Supreme  Court  at  the  October  Term, 
1862,  and  a  report  of  the  proceedings  on  that  appeal  will  be  found 
in  21  Gal.  122,  showing  the  nature  of  the  action,  the  character  of 
the  pleadings,  and  the  grounds  upon  which  a  new  trial  was  ordered. 
On  the  filing  of  the  remittitur ^  defendant  moved  for  leave  to  file 
an  amended  answer,  in  which,  in  addition  to  the  facts  set  forth  in 
the  original,  he  averred  that  the  actual  verbal  agreement  between 
him  and  his  creditors,  embraced  a  stipulation  on  their  part  that  the 
reception  of  S&y  cents  on  the  dollar  should  be  in  full  satisfaction 
of  their  demands,  but  that  this  stipulation  was  by  mistake  of  the 
scrivener  omitted  from  the  written  contract,  and  that  the  parties 
signed  the  same  without  noticing  the  omission.  Defendant  prayed 
that  the  written  contract  be  reformed  in  this  respect  and  enforced 
as  corrected.  Under  the  exception  of  plaintiff  the  Court  per- 
mitted this  amended  answer  to  be  filed.  Plaintiff  then  filed  an 
affidavit  showing  that  a  large  number  of  his  material  witnesses 
resided  in  San  Francisco  County  and  City,  where  the  (auoia  about 
which  there  was  dispute  had  transpired,  and  moved  thereon  for  a 
change  of  venue  to  the  Twelfth  District  Court.  Defendant  asked 
for  one  day's  time  to  file  counter  affidavits  which  under  plaintiff's 
exception  was  granted,  and  on  the  following  day  defendant  filed  an 
affidavit  contradicting  many  of  the  fiu^ts  stated  in  the  affidavit  of 
plaintiff,  and  showing  also  that  the  action  had  originally  been 
brought  in  the  Twelfth  District  Court,  but  had  on  defendant's 
motion,  and  a  showing  that  he  was  a  resident  of  Stockton,  been 
removed  to  the  Fifth  District. 
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On  these  affidavits  the  motion  for  change  of  venue  was  heard 
and  by  the  Court  denied,  to  which  plaintiff  excepted.  From  iliis 
order  the  appeal  is  taken  by  plaintiff. 

M.  Campion^  for  Appellant. 

I.  The  Court  erred  in  allowing  the  defendant  to  file  an  amended 
answer.  There  is  a  restriction  upon  the  power  of  the  Court  to 
allow  amendments,  and  it  can  only  be  done  upon  affidavit  showing 
good  cause,  and  upon  such  terms  as  may  be  just.  There  certainly 
can  be  no  justice  after  a  party  has  had  an  opportunity  to  plead  in  a 
case,  to  allow  him  to  come  iu  and  file  an  entire  new  answer  without 
any  cause  being  shown  therefor,  setting  up  facts  which,  as  appears 
upon  the  face  of  the  answer  itself,  were  within  his  knowledge  at  the 
time  of  filing  the  answer  in  the  first  instance.  (Howes  v.  Hoyt,  11 
How.  454 ;  Wadcatt  v.  McFixrlanj  6  Hill,  227 ;  LovM  v.  Cowm^ 
Id.  223;  mOeffm  v.  BbMen,  1  Wend.  802;  Chmteryy.  OaOm, 
1  Duer,  258.)  And  no  terms  were  imposed  by  the  Court  for 
allowing  the  amendment.  The  statute  m  this  respect  is  imperative. 
(Prac.  Act,  Sec.  68 ;  Boland  v.  Kreyenhagen^  18  Cal.  455.) 

n.  The  Court  erred  in  aUowing  the  defendant  one  day  to  file 
counter  affidavits  on  motion  to  change  venue  afl;er  the  coming  on 
and  hearing  of  said  motion.  Such  practice  is  unwarranted  and 
without  precedent.  It  deprived  the  plaintiff  of  all  opportunity  of 
meeting  the  &cts  contained  in  the  affidavit ;  and  besides,  the  stat- 
ute requires  that  counter  affidavits  must  be  served  at  least  one  day 
before  tiie  coming  on  and  hearing  of  the  motion. 

HI.  The  Court  erred  in  denying  the  plaintiff's  motion  for  a 
change  of  venue  or  place  of  trial.  In  determining  motions  for  a 
change  of  venue  or  place  of  trial  in  transitoiy  actions,  the  conveni- 
ence of  witnesses  is  the  cluef  object  to  be  considered  by  the  Court. 
And  ^^  Courts  now  look  beyond  tiie  affidavit  of  the  parties  and  the 
advice  of  their  counsel,  to  the  cause  of  action  and  defense,  to  ascer- 
tain what  is  to  be  tried,  and  to  determme,  firom  a  view  of  the  whole 
case  as  presented  by  the  pleadings  and  affidavits,  whether  a  change 
of  place  of  trial  will  really  accommodate  and  be  most  convenient 
for  the  greatest  number  of  witnesses,  who  in  the  reasonable  and 
proper  exercise  of  care  and  prudence  in  the  preparation  for  trial 
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will  be  required  to  attend  the  circuit."  (King  v.  Vanderhelt^  7 
How.  Pr.  385 ;  Jordan  v.  Garrison,  6  Id.  6 ;  Goodrich  v.  Van- 
derbeU  et  al.,  7  Id.  467 ;  ffuU  v-  SuU,  1  Hill,  671 ;  PeopU  v. 
Wriffhty  3  Code,  75 ;  Beardsley  v.  Dickerson,  4  How.  81.) 

G.  W.  Tyler,  for  Respondent. 

I.  The  removal  of  a  cause  for  trial  is  a  matter  resting  m  the 
discretion  of  the  Court,  and  the  Supreme  Court  will  not  interfere 
with  the  exercise  of  that  discretion,  even  in  criminal  cases,  unless 
it  clearly  appears  that  the  Court  below  has  grossly  abused  its 
power.     (People  v.  Fisher,  6  Cal.  155.) 

n.  The  action  is  one  of  assumpedt,  and  the  defendant  had  a 
right  to  have  the  trial  in  the  county  of  his  residence.  (Loehr  v. 
Latham,  15  Cal.  462.) 

in.  The  amendment  to  the  answer  was  necessary  to  enable 
defendant  to  present  his  defense,  and  was  tiierefore  proper. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  action  was  brought  to  enforce  a  contract,  in  the  District 
Court  of  the  Twelfth  Judicial  District,  in  the  City  and  County  of 
San  Francisco,  and  the  defendant  being  a  resident  of  tlie  County 
of  San  Joaquin,  the  action  was  removed  for  trial  to  the  District 
Court  of  that  county  on  his  application.  A  trial  was  had  in  tlie 
latter  Court  and  a  judgment  rendered  for  the  defendant,  from 
which  an  appeal  was  taken,  and  this  Court  reversed  the  judgment 
and  ordered  a  new  trial.  Upon  the  return  of  the  case  the  defend- 
ant moved  the  Court  below,  upon  affidavit  and  notice,  for  leave  to 
amend  his  answer  by  setting  up  an  alleged  mistake  in  the  contract 
sued  on,  for  want  of  which  allegation  the  judgment  had  been 
reversed  by  this  Court.  The  Court  granted  leave  to  amend  and 
the  plaintiff  excepted.  The  plaintiff  then  moved  the  Court,  upon 
the  pleadmgs  and  affidavit  and  notice,  to  change  the  place  of  trial 
to  the  City  and  County  of  San  Francisco,  which  was  denied  and 
the  plaintiff  excepted. 

The  first  error  as^gned  by  the  appellant  is,  that  the  Court  erred 
in  allowing  the  defendant  to  file  an  amended  answer.    The  amend- 
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ment  asked  for  was  evidently  necessary  to  enable  the  defendant  to 
folly  and  fairly  present  his  defense  to  the  action.  The  fisu^t  that 
the  new  matter  set  up  by  the  amendment  was  well  known  to  the 
defendant  when  he  filed  his  original  answer  was  no  good  reason  why 
he  should  not  have  been  permitted  to  amend.  The  rules  relating 
to  the  amendment  of  pleadings  are  properly  very  liberal,  and  much 
is  left  to  the  judgment  and  discretion  of  the  Court  below.  In  ttiis 
case  there  was  no  error  in  permitting  the  defendant  to  amend. 

The  Court  also  granted  the  defendant  one  day  to  file  counter 
affidavits  on  plaintiff's  motion  to  change  the  place  of  trial,  and  this 
is  also  assigned  as  error.  This  is  also  a  matter  of  discretion  in  the 
Court,  and  the  Court  very  properly  granted  time  to  file  counter 
affidavits.  If  thereby  the  plaintiff  required  further  time  to  prepare 
for  his  motion,  the  Court  would  undoubtedly  have  granted  it ;  but 
no  application  to  that  eflect  seems  to  have  been  made. 

The  next  error  assigned  is  that  the  Court  ought  not  to  have 
refused  plaintiff's  motion  for  a  change  of  the  place  of  trial.  We 
see  no.  error  in  this  action  of  the  Court.  When  the  defendant 
applied  for  a  change  of  the  trial  fix)m  San  Francisco  to  San  Joa- 
quin, if  the  convenience  of  witnesses  required  that  the  action 
should  be  retained  for  trial  in  San  Francisco,  the  plaintiff  should 
have  presented  that  fisust  in  opposition  to  that  motion,  and  if  he 
neglected  to  do  so,  it  is  doubtful  whether  he  could  afterwards  apply 
to  the  Court  to  which  it  had  been  thus  removed  to  have  it  sent 
back  agm.  (Loehr  v.  Latham^  15  Cal.  418.)  The  granting  of 
such  motion  is  discretionary  with  the  Courts,  subject  to  review  only 
m  cases  of  abuse.  (Shan  v.  Smithy  3  Id.  412.)  No  such  abuse 
of  discretion  is  shown  in  this  case. 

Judgment  affirmed. 


RUSSELL  V.  MANN  et  al. 

All  the  provisions  of  the  statutes  for  the  assessment  of  taxes,  and  for  the  sale  of 
property  for  their  non-pajment  must,  in  their  suhstance,  be  strictly  pursaed, 
in  order  that  a  title  acquired  at  such  a  sale  shall  be  valid. 

Whenever  a  tax  title  is  specially  set  forth  in  a  pleading,  it  is  necessary  that  every 
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fiut  should  be  averred  which  is  requisite  to  show  that  each  of  the  statutory 
proyisions  has  been  complied  with.  This  necessity  is  not  obviated  by  the  pro- 
visions making  the  tax  deed  proof  of  certain  facts. 

In  pleading  a  tax  title,  it  is  necessary  to  aver  those  facts  which,  by  Sees.  18  and 
22  of  the  Revenue  Act  of  1857,  are  required  to  be  stated  in  the  tax  deed. 

A  pleading,  setting  up  a  tax  title,  must  aver  distinctly  for  what  year  the  tax  was 
assessed,  and  failing  to  do  so,  is  demurrable. 

It  will  not  be  inferred  that  a  tax  was  levied  for  a  certain  year,  from  an  averment 
that  in  that  year  the  assessor  entered  the  levy  on  the  assessment  roll. 

Whether,  under  the  provisions  of  the  Revenue  Act  of  1857,  it  would  be  sufficient, 
in  pleading  a  tax  title,  to  state  that  the  property  "  was  assessed,"  without  stat- 
ing the  acts  done  to  constitute  the  assessment,  or  the  officer  by  whom,  or  time 
of  year  when  done — Query  f 

Appeal  from  the  Sixteenth  Judicial  District. 

This  was  an  action  to  recover  a  quartz  null,  in  Amador  County, 
in  which  the  defendant  set  up  title  under  a  tax  deed.  The  answer 
upon  this  point  avers,  ^'  that  by  virtue  of  an  act  of  the  Le^ature 
of  the  State  of  Califomia,  entitled  ^  An  Act  to  provide  Revenue  for 
the  Government  of  the  State,'  passed  May  16th,  1854,  and  the  sev- 
eral acts  amendatory  thereof,  and  by  virtue  of  an  act  entitied  ^  An 
Act  to  provide  Revenue  for  tiie  support  of  the  Government  of  the 
State,'  passed  April  29th,  1857,  a  tax  was  imposed  upon  certain 
improvements  situated  withm  tiie  limits  of  said  County  of  Amador, 
and  described  on  the  tax  list  or  assessment  roll  as  follows :  ^  one 
quartz  mill  situated  on  Rancheiro  Creek,  one  half  a  mile  below  the 
town  of  Rancheiro,  in  township  No.  4,'  (which  is  the  same  mill 
sued  for  in  said  complaint),  which  improvements  were  assessed  to 
Rancheiro  Quartz  Mining  Company ;  and  that  on  the  third  Mon- 
day of  October,  a.  d.  1859,  tiie  tax  being  unpjud,  W.  J.  Pough 
being  at  the  time  last  aforesaid  Sheriff  and  Tax  Collector  of  the 
said  County  of  Amador,  on  that  day,  at  the  close  of  his  official 
business,  did  enter  upon  the  tax  list  or  assessment  roll  a  statement 
that  he  had  made  a  levy  upon  all  the  property  assessed  on  said  roll 
upon  which  the  taxes  had  not  been  paid,  m  which  description  was 
included  the  above  described  property."  The  answer  continued  to 
allege  in  detail,  and  in  proper  form,  a  pursuance  of  all  the  require- 
ments of  the  revenue  law  subsequent  to  the  levy,  and  includmg  the 
making  of  the  tax  deed,  under  which  defendant  claims. 
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The  plaintiff  demnrred  to  this  answer  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense,  and  particularly 
that  it  did  not  show  that  any  valid  assessment  of  the  property  had 
been  made,  as  required  by  the  revenue  law. 

The  demurrer  was  sustained.  Plaintiff  had  judgment,  and  the 
defendant  appeals. 

8dden  S.  Wright^  for  Appellant. 

It  is  alleged  as  ground  of  demurrer,  that  the  answer  fails  to  show 
when,  by  whom,  in  what  manner,  and  to  what  amount,  said  alleged 
tax  was  imposed,  levied,  and  assessed,  upon  the  property  therein 
mentioned. 

This  is  not  essential  to  the  validity  of  a  tax  sale,  or  necessary  to 
be  pleaded.  Sec.  23  (Wood's  Digest,  621)  is  as  follows:  ''The 
matters  directed  by  Sec.  18  to  be  substantially  recited  in  tiie  tax 
certificate,  and  by  Sec.  22,  in  the  deed,  shall  be  deemed  and  they 
are  .hereby  declared  to  be  all  the  requisites  essential  to  the  valid- 
ity of  sales  made  for  taxes  or  assessments,"  etc. 

Then  refening  to  Sec.  18  to  find  what  these  only  essentials 
are,  we  find  them  to  be  stating,  substantially :  1st,  that  the  prop- 
erty was  assessed — (this  is  stated  in  our  answer);  2d,  giving 
when  known  the  name  of  the  person  to  whom  it  was  assessed — (this 
is  also  stated) ;  3d,  that  taxes  were  levied  on  it  according  to  law — 
(this  is  also  stated) ;  and  so  of  all  the  other  particulars  enumerated 
in  that  section. 

JaTties  F,  Hubbard^  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — ^Fibld,  C.  J. 
and  Cope,  J.  concurring. 

All  the  provisions  of  the  statute  for  the  assessment  of  taxes  and 
for  the  sale  of  property  for  their  nourpayment  must,  in  their  sub- 
stance, be  strictiy  pursued  in  order  that  a  titie  acquhred  at  such  a 
sale  should  be  valid.  Whenever  a  tax  title  is  specially  set  forth  in 
a  pleading  it  is  necessaiy  that  every  fact  should  be  averred  which  is 
requisite  to  show  that  each  of  the  statutory  provisions  has  been 
complied  with.     Owing  doubtiess  to  the  number  of  acts  required  to 
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be  done  in  the  assessing  and  levying  of  taxes,  and  in  the  proceed- 
ings to  sell  property  for  their  non-payment,  and  the  embarrassments 
attending  the  proof  of  many  of  them,  especially  after  tiie  lapse  of 
any  considerable  time,  the  Legislature  has  provided  that  the  deed 
executed  upon  such  a  sale  shall  state  certain  of  these  essential 
facts,  and  shall  be  proof  of  the  matters  by  it  set  forth,  subject  to 
certain  exceptions.  But  this  provision  as  to  the  effect  of  the  deed 
as  evidence  does  not  dispense  with  the  necessity  of  averring  every 
essential  fact  in  a  pleading  in  which  a  tax  title  is  specially  set  forth. 

Sec.  23  of  the  Revenue  Act  of  1857  provides  that  the  mat- 
ters directed  by  Sees.  18  and  22  to  be  recited  in  the  deed  shall 
be  all  the  requisites  essential  to  the  validity  of  sales  made  for  taxes. 
By  these  sections  it  is  required  that  the  deed,  among  other  things, 
shall  state  substantially  ^^that  the  property  was  assessed,  ^ving 
(when  known)  the  name  of  the  person  to  whom  it  was  assessed ; 
that  taxes  were  levied  on  it  according  to  law ;  that  these  taxes  had 
not  been  paid."  In  pleading  a  tax  tide  it  is  necessary  among  otlier 
things  to  aver  these  facts.  For  the  purpose  of  making  these  aver- 
ments, the  defendant  in  his  answer  alleges  that  under  the  Revenue 
Acts  of  1854  and  1857  a  tax  was  imposed  upon  certain  improve- 
ments (being  the  property  in  suit),  which  improvements  were 
assessed  to  the  Rancheiro  Quartz  Mining  Company,  and  that  on 
the  third  Monday  of  October,  1859,  the  tax  being  unpaid,  the  Tax 
Collector  made  an  entry  on  the  assessment  roU  that  he  made  a  levy 
upon  all  the  property  assessed  on  said  roll  and  upon  which  the  taxes 
had  not  been  paid,  in  which  description  was  included  the  property 
in  suit. 

The  allegation  does  not  state  for  what  year  the  tax  was  imposed 
on  which  the  sale  was  made,  nor  does  it  state  by  whom  the  assess- 
ment was  made,  nor  any  facts  by  which  it  would  appear  that  it  was 
made  within  the  periods  of  the  year  and  in  the  manner  prescribed 
by  the  statute.  Supposing  that  by  virtue  of  Sees.  18,  22,  and 
28  of  the  Revenue  Act  of  1857,  it  would  be  sufficient  to  state  in 
the  language  of  the  statute,  tliat  the  property  ^^  was  assessed," 
without  stating  the  acts  done  to  constitute  the  assessment,  or  the 
officer  by  whom,  or  time  of  the  year  when  done  (and  as  to  which  it 
is  not  intended  to  express  an  opinion),  nevertheless  it  was^  in  our 
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opinion,  necessary  to  state  distinctly  for  what  year  tiie  tax  was 
assessed.  Taxes  are  to  be  levied  and  property  assessed  each  year. 
Notwithstanding  any  statements  in  a  tax  deed,  proof  may  be  made 
that  the  tax  was  paid.  (Sub.  3,  Sec.  23.)  In  order  to  make  such 
proof  in  this  case,  it  would  have  been  necessary  for  tiie  plaintiff  to 
reply  such  payment,  and  for  such  purpose  some  particular  tax 
should  have  been  averred  in  the  answer.  It  may  be  argued 
that  it  is  to  be  inferred  that  the  tax  was  imposed  for  tiie  year  1859 
firom  the  averment  that  in  October  of  that  year  the  assessor 
entered  the  levy  on  the  assessment  roll.  This  averment  is  not 
made  as  a  description  of  the  tax,  but  to  show  that  a  levy  was  made 
on  the  day  of  the  year  prescribed  by  statute,  and  we  do  not  think 
an  inference  to  be  drawn  from  such  a  statement  is  equivalent  to  an 
allegation  of  this  material  fact. 

The  demurrer  was  therefore  properly  sustained,  and  the  judg- 
ment is  affirmed. 


THE  PEOPLE  V.  FORBES. 

A  JUDaMBKT  in  a  criminal  action  that  the  defendant  be  imprisoned  for  a  specified 
term,  "  to  commence  at  the  expiration  of  preyions  sentences,"  is  valid  and 
warrants  the  detention  of  the  defendant  for  the  aggregated  period  of  all  the 
sentences. 

Judgments  of  inferior  criminal  Courts  created  bj  statute  are  not  required  to  be  of 
any  diSerent  form  from  those  of  criminal  Courts  of  general  jurisdiction. 

Application  for  habeas  carpus. 
The  facts  appear  in  the  opinion. 

D.  BarcUy  for  Petitioner. 

I.  The  conviction  and  judgment  were  in  and  by  a  Court  of 
Summary  Proceedings,  therefore  in  derogation  of  the  common  law, 
and  therefore  its  proceedings  must  be  strictiy  governed  by  the 
special  statute  from  which  its  authority  is  derived.  (^The  People 
V.  E.  PhiUipSy  1  Parker's  Gr.  95  ;  also  see  99,  last  paragraph.) 
The  Police  Court  is  a  creature  of  the  ^^  Consolidation  Act,"  the 
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powers  of  which  are  those  of  a  Justice  of  the  Peace,  and  where 
not  otherwise  provided  for,  those  of  the  Recorder's  Court.  (Stat. 
1856, 151,  Sees.  19,  20.)  By  that  act,  there  is  no  power  con- 
ferred upon  tiie  Police  Court  to  make  a  term  of  imprisonment  com- 
mence at  any  time  in  the  future,  neither  does  the  statute  in  relation 
to  the  Recorder's  Court  (Wood's  Dig.  156,  Sees.  72-79  inclufflve) 
give  any  such  power.  The  Police  Court  being  a  Court  of  Sum- 
mary Proceedings,  its  proceedings  and  powers  must  be  subject  to 
strict  rules  of  construction.  (Hurd  on  Habeas  Corpus,  405,  406 ; 
Note  from  1  Bums'  Jus.  409,  on  last  page ;  1  Parker's  Cr.  95, 
96,  98-107.) 

Admitting  that  Sec.  459  Criminal  Practice  (Wood's  Dig.  306) 
does  apply  to  the  Police  Court,  the  judgments  of  the  Police  Court 
are  void,  m  so  far  as  they  or  any  of  them  refer  to  any  time  when 
the  term  of  imprisonment  shall  commence.  Each  judgment,  if  to 
take  effect  at  any  time  in  the  future,  or  after  any  previous  judg- 
ments, must  recite  the  previous  judgments — ^their  duration  exactiy 
— ^in  order  that  the  Sheriff  shall  know  exactiy  by  looking  at  the 
commitment  what  to  do  in  every  particular.  The  first  commitment 
of  those  annexed  to  the  Sheriff's  return,  it  will  be  admitted,  has 
been  fully  complied  with  by  the  defendant,  and  is  therefore  of  no 
further  force  or  effect.  The  otiier  commitments,  taken  by  tiiem- 
selves,  specify  no  terms  except  those  of  ninety  days  mentioned 
therein,  and  the  Sheriff  has  no  right  to  look  at  any  otiier  judgment 
or  commitment  to  ascertain  his  duties  or  see  when  they  are  to  be 
in  operation.  If  the  judgment  of  the  Court  does  not  set  forth  the 
time  from  whence  the  imprisonment  shall  commence,  it  is  void. 
KeUy  V.  Staie^  3  Smedes  k  Marsh.  518 ;  referred  to  in  Digest  of 
Crim.  Law,  titie  "  Sentence,"  667 ;  8  T.  R.  838 ;  also,  1  Parker's 
Cr.  bottom  of  105.)  The  trials  of  the  defendant  were,  and  of 
necessity  must  be  separate  and  distinct,  each  from  any  other,  and 
the  proceedings  and  records  thereof,  must  also  be  separate,  dis- 
tinct, and  complete,  each  in  itself,  or  else  it  is  wholly  and  absolutely 
void.  And  everything  necessary  to  support  a  commitment  must 
appear  on  the  conmiitment  itself,  and  its  validity  must  be  deter- 
mined by  what  appears  on  the  &ce,  not  by  reference  to  matters 
dehors.    (Hurd  on  Habeas  Corpus,  409,  410,  bottom  of  the  page, 
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also  415,  third  paragraph ;  Mez  v.  James^  5  B.  &  A.  894 ;  Bex 
V.  SaU,  3  Burr.  1636 ;  BoMwm  v.  Blackman,  1  Id.  602;  Brack's 
Case,  1  Ld.  Raym.  100.) 

N.  Porter,  District  Attorney,  for  the  People. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  and 
Crocker,  J.  concurring. 

The  defendant  is  held  in  custody  by  virtue  of  five  separate  sen- 
tences passed  upon  him  on  the  sixth  day  of  September,  1862,  by 
the  Recorder's  Court  of  the  Ciiy  and  County  of  San  Francisco. 
One  adjudges  that  he  be  imprisoned  for  the  period  of  ninety  days. 
Each  of  the  others  adjudges  that  he  be 'imprisoned  for  the  period 
of  ninety  days,  ^^  said  term  to  commence  at  the  expiration  of  previ- 
ous sentences."  Having  been  imprisoned  more  tiian  ninety  days, 
he  claims  now  to  be  discharged,  upon  the  ground  that  the  sentences 
to  commence  at  the  expiration  of  previous  sentences  are  void,  for 
not  fixing  any  definite  time  for  the  commencement  of  the  imprisour 
ment. 

As  a  general  rule,  a  judgment  should  be  certain  and  definite,  and 
complete  in  itself,  so  that  vrhat  it  requires  to  be  done  may  be  known 
without  resort  to  anything  outside  the  record,  yet  it  seems  to  have 
been  a  common  practice  in  criminal  Courts  to  enter  judgments  of 
imprisonment  to  commence  at  the  expiration  of  sentences  in  other 
cases.  (King  v.  WWees,  4  Burr,  2575 ;  Commonwealth  v.  Leaihs, 
1  Virg.  Cases,  151 ;  State  v.  iShniihj  5  Day,  175 ;  Bused  v.  Com- 
monweaUh,  7  Serg.  &  Rawle,  489 ;  Brovm  v.  Commonwealth^  4 
Rawle,  259.) 

In  the  case  of  Brotm  v.  Commonwealth,  the  sentence  was  that 
the  defendant's  imprisonment  should  begin  '^  immediately  after  the 
expiration  of  the  sentence  passed  upon  him  for  the  larceny  of  the 
goods  of  Hiram  Jones."  The  judgment  for  the  larceny  of  the 
goods  of  Hiram  Jones  was  reversed  on  appeal,  and  it  was  claimed 
that  the  other  judgment  thereby  became  a  nullity.  But  it  was 
decided  that  the  judgment  in  the  one  case  being  in  force  until  it  was 
reversed,  the  expiration  of  the  sentence  occurred  upon  its  reversal 
and  that  the  second  imprisonment  began  firom  that  time.  In  that 
10 
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case,  therefore,  a  sentence  was  held  valid  which  was  not  only  indefi- 
nite on  its  &ce,  and  could  only  be  made  definite  by  resorting  to  the 
record  in  another  case,  but  in  which  the  time  of  commencement  of 
Hie  sentence  was  changed  by  an  occurrence  happening  in  tiie  other 
case  after  the  sentence  had  been  pronounced. 

It  is  further  objected  in  the  case  before  us  that  the  subsequent 
sentences  do  not  refer  to  any  other  particular  sentence,  and  are 
thus  not  only  indefinite  themselves  but  do  not  point  to  any  certain 
means  by  which  they  may  be  made  definite,  or  by  which  the  time 
of  the  commencement  of  the  imprisonment  can  be  ascertained.  We 
have  not  found  any  case  in  which  the  sentence  was  in  the  general 
language  used  i^  this  case,  to  wit :  ^^  Said  term  to  commence  at  the 
expiration  of  previous  sentences."  In  the  State  of  New  York  it  is 
provided  by  statute,  that  in  case  of  two  or  more  convictions  before 
sentence  on  either,  the  term  of  imprisonment  upon  the  second  or 
subsequent  conviction  shall  commence  at  the  termination  of  the 
previous  term  of  imprisonment.  (2  Rev.  St.  of  N.  Y.  700.)  In 
regard  to  this  provision,  the  revisers  say  it  is  "  generally  declared 
in  the  sentence,  but  as  it  may  be  omitted  it  is  deemed  usefiil  to 
provide  for  it  by  law."  It  would  seem  that  under  this  statute,  in 
that  State,  if,  in  the  case  of  two  or  more  convictions,  the  sentences 
should  be  in  terms  simply  for  a  specified  time  of  imprisonment, 
saying  nothing  as  to  the  time  of  its  commencement  or  as  to  any 
former  conviction,  the  term  of  the  second  imprisonment  would  com- 
mence at  the  termination  of  the  first.  The  effect  of  this  is  that 
under  a  commitment  on  such  a  second  judgment  the  officer  would 
justify  the  imprisonment  of  the  defendant  by  showing  that  the  term 
of  imprisonment  did  not  commence  at  the  date  of  the  judgment  or 
commitment  in  consequence  of  the  existence  of  a  prior  judgment, 
but  which  was  not  mentioned  in  the  second.  We  have  no  statute 
of  exactiy  the  same  import  in  our  State,  but  we  may  deduce  the 
inference  from  the  enactment  of  such  a  statute  in  New  York  upon 
the  recommendation  of  a  commission  of  eminent  and  experienced 
jurists,  that  it  is  not  an  anomaly  in  criminal  proceedings  that  the 
time  of  commencement  of  a  term  of  imprisonment  should  depend 
upon  the  existence  of  other  judgments  not  specified  and  to  be  ascer- 
tained only  by  referring  to  the  records  of  the  Court.    If  a  judg- 
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ment  b  valid,  as  in  the  case  of  Brown  v.  Commonwealth^  above 
cited,  which  requires  an  examination  of  the  records  of  the  Court  in 
another  specified  case  to  fix  the  commencement  of  the  term  of 
imprisonment,  we  can  see  no  reason  why  a  judgment  should  not  hi 
valid  in  which  the  commencement  of  the  term  of  imprisonment  is 
to  be  fixed  by  ascertaining  by  reference  to  the  records  of  the  Court 
the  termination  of  the  terms  of  imprisonment  of  any  prior  sentences 
that  may  have  been  imposed  upon  the  same  defendant. 

We  do  not  think  the  question  is  aflfected  by  the  circumstance 
that  the  sentences  in  this  case  were  pronounced  by  a  Court  created 
by  statute,  and  of  a  limited  and  mferior  jurisdiction.  The  statute 
creating  the  Court  does  not,  we  believe,  prescribe  what  shall  be 
the  form  of  its  judgments  in  this  particular.  The  Court  may  render 
its  judgments  in  cases  within  its  jurisdiction  in  the  usual  form  of 
judgments  of  criminal  Courts  under  similar  circumstances. 

The  case  is  not  clear  of  embarrassment,  but  we  think  the  judg- 
ment may  be  sustamed  under  the  settled  practice  in  analogous 
cases. 

The  prisoner  must,  therefore,  be  remanded. 


LAZARD  V.  WHEELER. 

RspLEYiN  lies  for  all  goods  and  chattels  nnlawfullj  taken  or  detained,  and  may 
be  brought  whenever  one  person  claims  personal  property  in  the  possession  of 
another,  and  this  whether  the  claimant  has  ever  had  possession  or  not,  and 
whether  his  property  in  the  goods  be  absolute  or  qualified,  provided  he  has 
the  right  to  the  possession. 

Where  personal  property  is  wrongfally  detained,  the  owner  may  assign  his  title 
thereto,  and  the  assignee  may  maintain  an  action  therefor. 

A  right  of  action  for  the  wrongful  taking  and  conversion  of  personal  property  is 
assignable,  and  under  the  provisions  of  the  code  the  assignee  can  recover 
npon  the  same  in  his  own  name. 

The  complaint  averred  that  defendant  wrongfully  took  and  detained  from  one 
Johnson  certain  county  warrants  owned  by  the  latter;  that  subsequently 
Johnson  assigned  to  plaintiff  his  right  in  the  warrants  and  the  moneys  which 
might  be  made  on  the  same ;  and,  that  after  this  assignment  plaintiff  demanded 
the  warrants  from  defendant  who  refused  to  deliver  them :  A</<f,  that  this 
complaint  stated  a  sufficient  cause  of  action ;  that  as  assignee  of  Johnson, 
plaintiff  was  entitled  to  recover  the  warrants  or  their  value  with  damages  for 
detention  accming  after  the  assi^ment. 


Digitized  by 


Google 


140       SUPREME  COURT— APRIL  TERM,   1863. 

Lasard  v.  Wbeeler. 

Appeal  fix)m  the  First  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

jB.  JJ.  Loydy  for  Appellant. 

The  assignment  made  in  this  case  is  not  of  a  mere  tort,  or  a 
chose  in  action  arising  out  of  tort,  but  of  the  property  itself;  and 
the  suit  is  brought,  not  for  the  damages  arismg  from  a  tort,  but  for 
the  property.  If  the  warrants  are  choses  in  action  they  do  not 
arise  or  grow  out  of  the  tort  committed  bj  defendant  in  taking 
them ;  they  existed  before  the  taking  and  therefore  could  not  arise 
out  of  it.  In  Oliver  v.  Wahh  (6  Cal.  450),  cited  by  respondent, 
the  chose  was  created  by  and  arose  out  of  the  tort  of  defendant. 
The  New  York  decisions  cited  by  respondent  were  made  in  actions 
brought  to  recover  damages  arising  out  of  tort ;  that  is,  damages 
that  were  created  by  the  tort  committed  before  the  assignment. 
The  decisions  in  that  State  under  tiie  code  are  to  tiie  effect  that 
after  the  conversion  of  a  chattel,  or  an  injury  to  real  or  personal 
property,  the  owner  may  either  sell  the  chattel  itself,  or  assign  his 
right  of  action  for  the  conversion.  (jEToS  v.  BobiwKm,  2  Com- 
stock,  295,  296 — ^where  the  case  in  12  Wend,  cited  by  respondent 
is  virtually  overruled; — Cass  v.  Nsw  Haven  R.  B.  Cb.,  1  E.  D. 
Smith,  522 ;  McGinn  v.  Warden,  3  Id.  335 ;  WiUm  v.  Cook, 
Id.  252;  Horea  v.  Kroose,  4  Id.  357;  McKee  v.  Judd,  2 
Herman,  622;  Hoyt  v.  Thmpsmj  1  Seld.  346,  347.)  In 
Pennsylvania  it  has  also  been  decided  that,  ^^  an  action  of  tres- 
pass, de  hards  asportatisy  was  assignable.  (NortJi  v.  Turner,  9 
Serg.  &  R.  248, 249 ;  see  also  Brig  Sarah  Ann,  2  Sumner,  211 ; 
Hunt  V.  Bobinson,  11  Cal.  277.) 

John  Beynolds,  for  Respondent. 

The  complaint  shows  upon  its  face,  that  the  wrongful  and  unlaw- 
ful taking  of  the  warrant  was  while  Johnson  was  the  owner ;  and 
that  before  he  assigned  the  right  of  action  to  the  plaintiff,  Johnson 
demanded  them  from  the  defetidant,  who  refused  to  deliver  them 
upon  such  demand,  but  kept  and  detained  them  unlawfully  from 
him.    This  was  a  conversion  of  the  property,  and  a  wrongful 
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appropriation  of  fhe  warrants  to  his  own  use  before  the  assign- 
ment. Therefore,  Johnson  could  not  sell  the  warrants  themselves 
but  the  right  to  sue  for  the  property  only.  The  assignment  was 
nothing  more  tiian  the  transfer  of  a  right  of  action,  or  a  right  to 
litigate  arising  out  of  a  tort.  An  assignment  of  that  nature  was 
never  allowed  either  at  law  or  in  equiiy ,  nor  is  it  allowed  under  the 
statute  of  this  State,  nor  even  under  the  code  of  New  York,  which 
is  much  broader  than  that  of  our  State.  (^Oliver  v.  Wahh^  6  Cal. 
456;  Wayhum  v.  WUte,  22  Barb.  82;  Zabriskie  v.  SmUh, 
3  Keman,  333 ;  Same  case,  322 ;  11  How.  97 ;  4  Duer,  660 ; 
BroughUm  v.  SmUh,  26  Barb.  636 ;  Thurman  v.  Welh,  Fargo^ 
et  al,  18  Id.  600 ;  Gardner  v.  Adams,  12  Wend.  297.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

The  complaint  in  this  case  avers  that  on  the  first  day  of  June, 
1869,  the  defendant  wrongfully  took  certain  county  warrants,  owned 
by  Charles  R.  Johnson,  and  refused  to  deliver  the  same  to  Johnson 
upon  demand,  but  unlawfully  kept  and  detained  the  same ;  that  on 
the  first  day  of  November,  1869,  Johnson  sold,  transferred,  and 
assigned  to  the  plaintiff  all  his  right,  titie,  and  interest,  in  the 
warrants  and  the  moneys  which  might  be  made  on  the  same ;  that 
plaintiff  has  often  since  demanded  the  warrants  of  defendant,  who 
refused  to  give  them  up;  and  that  the  warrants  are  of  the  value  of 
eight  hundred  dollars ;  concluding  with  a  prayer  for  judgment  for 
the  delivery  of  the  warrants ;  or  if  a  delivery  cannot  be  had,  then 
for  their  value,  with  three  hundred  dollars  damages  for  the  unlaw- 
ful detention  and  costs  of  suit.  To  this  complaint  the  defendant 
demurred,  allegmg  as  ground  of  demurrer  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  judgment  rendered  for  the  defendant 
for  costs,  from  which  the  plaintiff  appeals. 

The  questions  necessary  to  determine  this  case  are :  1st,  can 
property  of  this  kind,  in  the  possession  of  a  wrongdoer,  be  assigned 
by  the  owner  ?  and  2d,  can  such  assignee  maintain  an  action  to 
recover  the  possession  of  the  property,  or  for  its  value  if  possession 
cannot  be  had,  with  damages  for  its  detention  ?    It  does  not  appear 
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fhat  the  plaintiff  sues  to  recover  damages  for  the  detention  of  the 
property  prior  to  the  assignment  to  him,  so  that  the  question, 
-whether  a  right  of  action  arismg  out  of  a  tort  is  assignable,  is  not 
properly  before  us. 

Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or 
detained,  and  may  be  brought  whenever  one  person  claims  personal 
property  in  the  possession  of  another,  and  this  whether  the  claimant 
has  ever  had  possession  or  not,  and  whetiier  his  property  in  the 
goods  be  absolute  or  qualified,  provided  he  has  the  right  to  the 
possession.     (Morris  on  Replevin,  37.) 

Where  personal  property  is  wrongfully  detained,  the  owner  may 
assign  his  title  thereto,  and  the  assignee  may  maintain  an  action 
therefor.  (Oiw«  v.  The  N.  Y.  and  N.  H.  JR.  B.  Co.,  1  E.  D. 
Smith,  622 ;  McGinn  v.  Worden,  3  Id.  356 ;  SaU  v.  Bobinaon, 
2  Comstock,  295;  The  Brig  Sarah  Ann,  2  Sumner,  211;  2 
Hilliard  on  Torts,  275.) 

A  right  of  action  for  the  wrongful  taking  and  conversion  of  per- 
sonal property  m  assignable,  and  under  the  provisions  of  the  code 
the  assignee  can  recover  upon  the  same  in  his  own  name.  (McKee 
V.  Judd,  2  Eeman,  622 ;  Hoyt  v.  Thompaony  1  Selden,  347 ; 
see  also  North  v.  Turner,  9  Serg.  &  Rawle,  244.) 

The  complaint  in  this  case  sets  forih  sufficiently  a  cause  of  action. 
The  demurrer  was  therefore  improperly  sustained. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings. 


FOGARTY  V.  SPARKS  et  al. 

Undsk  a  writ  of  restittttion  Usaed  upon  a  jadgment  in  favor  of  the  plaintiff,  in  an 
action  of  ejectment,  it  is  the  duty  of  the  officer  serying  the  writ  to  remore 
from  the  premises  the  parties  defendant  and  all  persons  who  hare  derired  pos- 
session from  them  since  the  commencement  of  the  action,  with  notice  actual 
or  constructive,  and  also  all  other  persons,  although  not  parties  or  in  privity 
with  them,  who  have  acquired  possession  subsequent  to  the  filing  of  a  Us 
pendens  in  the  action,  or  with  actual  notice  of  its  pendency. 

A  person  in  possession  of  the  premises  at  the  time  of  the  commencement  of  the 
action  of  ejectment,  unless  made  a  party  defendant,  is  not  affected  by  the 
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jadgroent,  nor  can  he,  or  those  holding  under  him,  be  dispossessed  b/  a  writ 
of  restitution  issued  thereon. 
In  an  application  for  mandamus  to  compel  a  Sheriff  to  remove  from  possession  of 
the  premises,  under  a  writ  of  restitution,  an  occupant  who  was  not  a  partj  to 
the  action,  it  must  be  shown  distinctly  by  the  affidavits  that  his  possession  was 
acquired  under  the  parties  or  subsequent  to  the  filing  of  a  lis  pendens.  If 
these  matters  are  left  in  doubt  the  application  wiU  be  denied. 

Appeal  from  the  Fourth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

John  Ourrey^  for  AppeDant. 

Hervey  Sparks,  as  the  owner  of  ihe  premises,  and  having  iiie 
right  to  the  possession  and  enjoyment  thereof,  could  at  any  time  enter 
into  the  possession  and  enjoyment  of  the  same,  whether  before  <nr 
after  the  commencement  of  the  action  of  plaintiff,  provided  he  did 
so  without  violence.  He  had  rights  tiiat  could  not  be  lawfully 
jeoparded  by  the  action  and  judgment  of  Fogariy.  His  posses- 
sion and  right  of  possesion  was  and  is  independent  of  and  without 
any  privity  with  either  tiie  plaintiff  or  any  of  the  defendants  in 
that  action ;  and  therefore,  tiiough  his  tenant  was  let  into  the  pos- 
session after  filing  the  notice  of  lu  peridenSy  and  after  the  judgment 
was  obtained,  neither  the  landlord  nor  his  tenant  could  be  affected 
by  such  notice,  because  such  notice  could  only  affect  subsequent 
purchasers  or  incumbrancers  deriving  some  interest  in  the  premises 
by,  through,  or  under  the  defendants,  or  some  of  them.  (^Rich- 
archan  v.  White,  18  Cal.  105-108 ;  Practice  Act,  Sec.  27.) 

Hervey  Sparks  has  not  had  his  ^'  Day  in  the  Court,"  and  hence 
cannot  be  justly  prejudiced  by  the  action  and  judgment  of  Fogarty, 
nor  by  anything  depending  on  such  judgment.  (^Bloam  v.  Bt/vr- 
cUck,  1  HiD,  139.) 

It  is  said  on  behalf  of  Fogariy  that  tiie  verdict  in  his  action  was 
conclusive  that  he  was  peaceably  in  actual  possession  at  the  time  of 
the  entry  of  defendants.  But  wiU  it  be  insisted  that  it  was  conr 
elusive  as  to  others  tiian  the  defendants  and  tiiose  holding  in  privity 
with  them  ?  A  position  that  such  is  the  effect  of  a  judgment, 
except  as  to  parties  and  privies,  results  in  the  denial  to  a  parly  who 
has  had  no  opportunity  of  being  heard  in  his  own  behalf,  of  any 
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defense  of  his  right  whatever.  The  case  of  Fremmt  v.  Orippen 
(10  Gal.  214),  cited  for  plaintiff,  does  not  establish  or  tend  to 
establish  any  such  doctrine. 

At  common  law  the  right  of  the  owner  of  the  land  stood  pro- 
tected from  a  judgment  obtained  by  the  default  of  the  tenant  or 
by  collusion  between  the  plaintiff  and  the  tenant  in  possession,  as 
also  from  a  judgment  recovered  against  a  casual  ejector. 

In  this  State,  the  tenant  in  possession  (if  there  be  any)  is  not 
bound  under  any  penalty  whatever  to  pve  notice  to  his  landlord  of 
an  action  brought  against  him  (the  tenant)  to  recover  the  posses- 
sion of  the  land.  And  it  is  at  least  doubtftd  under  the  decisions 
of  this  Court,  wheiher  the  owner,  who  is  not  in  actual  personal  pos- 
session, has  the  right  to  appear  in  his  own  name  and  become  a 
defendant  in  the  action  of  ejectment  brought  against  a  third  person. 
^aamer  v.  Mar9haU,  9  Cal.  270 ;  KUnk  v.  CfcAen,  13  Id.  624.) 

In  G-amer  v.  MarshaUj  the  Court  say :  "  Ejectment  is  a  pos- 
sessoiy  action,  and  must  be  brought  agaonst  the  occupant ;  it  deter^ 
mines  no  rights  but  those  of  possession  at  the  time,  and  it  matters 
not  who  has,  or  claims  to  have,  the  title  of  the  premises." 

In  Hx  parte  Beynolds  (1  Caines,  600),  Spencer,  J.  said :  "  It  is 
a  settied  rule  of  practice  that  no  tenant  who  was  in  possession  ante- 
rior to  the  commencement  of  an  ejectment,  can  be  dispossessed 
upon  a  judgment  and  writ  of  possession." 

In  Jackson  v.  Stiles  (5  Cow.  418),  it  appeared  that  previous  to 
the  judgment,  the  defendant  had  extinguished  all  the  rights  adverse 
to  him  except  three-eighths  of  the  premises,  but  the  plaintiff  had 
perfected  judgment  for  the  whole,  and  had  taken  possession  gener^ 
ally  by  a  writ  of  possession.  The  Court  held  that  the  plaintiff  had 
taken  possession  beyond  his  right,  though  the  execution  was  unquali- 
fied, and  ordered  that  the  defendant  be  restored  to  five-eighths  of 
the  premises.  (See  also  4  Ala.  592 ;  4  Dana,  369 ;  6  B.  Monroe, 
62 ;  7  Halsted,  277.)  Hervey  Sparks  had  been  the  owner  and  in 
possession  since  February,  1859.  This  was  alleged  by  the  answer, 
and  was  not  gainsayed  by  the  relator. 

That  the  Sheriff  could  properly  refuse  to  execute  the  writ  to  the 
extent  of  turning  Eennelly  out  of  possession,  there  seems  to  be  no 
reason  to  doubt.     (JBi»rZ  v.  Camp^  16  Wend.  667,  668.) 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TERM,   1868.       145 

Fogarty  v.  Sparks. 

The  Court  that  rendered  the  judgment  in  the  case  of  Fogarty 
had  not  acquired  jurisdiction  of  either  Hervey  Sparks  or  his  tenant, 
Kennelly ;  and  the  ^t,  it  may  be  presumed,  did  not  require  the 
Sheriff  to  deliver  the  possession  of  tiie  premises  that  were  in  Eenr 
nelly's  actual  possession,  to  the  plaintiff,  who  had  no  right  to  the 
possession  thereof  as  against  Hervey  Sparks  and  his  tenant. 
(Practice  Act,  Sec.  210,  Sub.  4.) 

E.  A.  Latvrenee,  for  Respondent. 

I.  This  application  was  made  below,  before  the  same  Court 
which  tried  the  suit  of  Fogarty  v.  Sparks  et  al. ;  and  it  was  a  mat- 
ter entirely  in  the  discretion  of  that  Court  whether  to  order  an  issue 
to  be  tried  by  a  jury  or  not.     (Pr.  Act,  Sec.  472.) 

The  answer  of  the  Sheriff  being  insufficient  as  a  return,  the  Court 
properly  granted  the  order.  (^People  v.  CoUiMy  7  Wend.  649 ; 
BinekeU  v.  WinmiJler,  4  Har.  k  McHen.  429 ;  2  BurriU's  Pr. 
178,  "  Return  to  writ,"  and  cases  there  cited.)  The  return  must 
be  certain.  Eveiy  allegation  therein  must  be  direct,  and  be  stated 
in  the  most  unqualified  manner  with  certainty  and  plainness.  (  Cbm- 
monweaUh  v.  CommMsianers  of  Alleghany ^  32  Penn.  218  ;  2  Sel- 
wyn  N.  P.  829  marginal  page  ;  11  Rep.  99  ;  1  Ld.  Raymond,  659.) 
Every  intendment  is  made  against  a  return  which  does  not  answer 
the  material  facts.  (^The  People  v.  EMuff,  15  Dl.  492.)  The 
Sheriff  cannot  refuse  to  execute  the  writ  upon  mere  hearsay.  He 
cannot  take  the  ipse  dixit  of  Eennelly  that  he  is  the  tenant  of  Her- 
vey Sparks,  and  that  Sparks  has  titie.  He  must  be  informed  upon 
the  titie  of  EenneUy,  and  present  that  titie  to  the  Court  with  as 
much  particularity  and  certainty  as  if  he  were  pleading  it  in  an 
action,  or  the  allegation  will  be  disregarded.  (The  People  v. 
Flagg,  16  Barb.  507.) 

n.  If  the  loose  and  indefinite  answer  of  the  Sheriff  in  this  case 
should  be  held  sufficient,  we  might  as  well  abolish  the  action  of 
ejectment,  for  at  the  end  of  a  long-contested  suit,  the  plaintiff  would 
be  no  nearer  the  possession  of  the  premises  than  at  the  beginning. 

This  answer  does  not  allege  the  source  of  Hervey  Spark's  titie, 
and  it  does  not  deny  the  allegation  of  plaintiff  that  it  is  derived 
from  Z.  W.  Sparks.    Hence,  it  is  to  be  taken  as  true.    This  estab- 
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lishcB  privity  of  title  between  Z.  W.  Sparks  and  Kennelly ;  and 
inasmuch  as  Z.  W.  Sparks  was  in  possession  at  the  time  of  suit,  it 
makes  no  difference  whether  he  conveyed  to  Hervey  Sparks  before 
or  after  suit  brought.  This  action  cannot  be  prejudiced  by  such 
alienation.  (Pr.  Act,  Sec.  263.)  The  allegation  in  the  Sheriff's 
answer  of  the  tenancy  of  EenneUy  from  Hervey  Sparks  is  too 
indefinite  to  present  an  issue  on  that  point. 

m.  The  judgment  in  ejectment  is  conclusive  of  the  fact  that 
Z.  W.  Sparks  was  in  possession  at  the  time  of  judgment  of  this 
portion  of  these  premises,  which  point  cannot  be  gainsayed  collat- 
erally. (^Fremont  v.  Crippen^  10  Cal.  211 ;  Noe  v.  Cardj  14 
Id.  576  ;  Mantffomery  v.  TuM  et  al,  11  Id.  190.) 

The  Courts,  after  judgment,  make  every  possible  intendment 
in  favor  of  the  claimant,  and  if  the  title  declared  on  can,  by  any 
means,  be  supposed  to  exist,  consistentiy  with  the  judgment,  such 
judgment  will  be  supported.  (Tillinghast's  Adams,  293,  marg.  287.) 

The  old  authorities  all  hold  that  the  lessor  of  plaintiff  in  eject- 
ment after  judgment,  might  enter  peaceably  upon  the  premises 
recovered,  without  any  writ  of  restitution,  because  the  judgment  is 
evidence  of  his  right  of  entry.  (Jackion  ex  dem.  Buckman  v. 
Eamland,  13  Johns.  229  ;  Tillinghast's  Adams,  408,  marg.  299  ; 
TrihbU  v.  Frame,  5  litt.  Ky.  187.) 

And  the  doctrine  was  well  established  that  the  Courts  would  sel- 
dom grant  a  new  trial,  in  ejectment,  when  the  verdict  is  for  defend- 
ant, because  all  the  parties  remained  in  the  position  they  were 
before  the  action  was  commenced.  But  this  principle  did  not  apply 
when  the  verdict  was  against  defendant,  because  the  possession  was 
tiiien  changed.     (Tillinghast's  Adams,  388,  marg.  326.) 

And  this  Court  has  gone  to  the  extent  of  even  holding  that  stran- 
gers to  the  proceedings  can  be  dispossessed,  because  the  writ  of  pos- 
session requires  the  Sheriff  not  only  to  put  the  defendants  out,  but 
to  put  the  plaintiff  in  possession  of  the  premises.  (Fremont  y. 
Orippen,  10  Cal.  211 ;  see,  also,  MorUgomery  v.  TuU  et  al,,  11  Id. 
190 ;  Skinner  v.  Beaityy  16  Id.  157 ;  Ex  parte  John  Blacky  2 
Bail.  8  ;  Jackson  v.  TutOey  9  Cow.  240.) 

rV.  "  The  possession  to  be  given  by  the  Sheriff  is  a  full  and 
actual  possession,  and  he  is  armed  with  all  power  necessary  to  this 
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end."     (Tillinghast's  Adams  on  Eject.,  marg.  342 ;  Bouv.  Law  Die. 

^^  K  the  officer  be  disturbed  in  the  execution  of  the  writ,  the 
Court  will,  on  affidavit  of  the  circumstances,  grant  an  attachment 
agunst  the  party,  whether  he  be  the  defendant  or  a  stranger." 
(Id.  343,  marg. ;  2  Bur.  Pr.  327  ;  Kingsdale  v.  Man,  6  Mod.  27 ; 
S.  C.  Salk,  321.) 

An  order  cannot  be  made  at  the  instance  of  a  stranger  to  the 
judgment  to  arrest  the  execution  of  the  writ  of  hob.  fa.  y  although 
after  its  execution  if  he  is  improperly  turned  out  of  possession,  he 
may,  in  certain  cases,  on  motion  to  the  Court,  be  restored  to  the 
possession.     (^HiaU  y.  SBliardj  6  Ala.  43.) 

If  the  party  sought  to  be  ousted  has  a  good  titie,  he  may  bring 
ejectment  or  forcible  entry  and  detainer,  or  apply  for  a  writ  of  res- 
titution.    QIhe  an  demand  of  Ledger  v.  Boe,  8  Taunt.  605.) 

Any  person  who  enters  into  possession  of  premises  pendente  lite 
(after  lie  pendens  filed  as  in  this  case),  must  be  removed  from  pos- 
session under  the  writ. 

Where  A  brought  ejectment  against  B,  and  C  and  D  took  posses- 
sion of  the  land  in  dispute,  pendente  lite,  and  A  recovered  a  verdict 
and  judgment :  hdd,  the  Sheriff,  by  virtue  of  the  writ,  must  dispos- 
sess C  and  D  in  favor  of  A.  (Bxchman  v.  Dale,  7  Yerg.  149 ; 
Howard  v.  Holman,  4  Ala.  592  ;  Tayhr  v.  Fox,  2  B.  Munr.  429 ; 
Jones  V  Ohilds,  2  Dana,  25.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

On  the  eleventh  day  of  April,  1860,  Fogarty  brought  an  action 
to  recover  the  possession  of  a  certain  lot  in  the  City  of  San  Frai>- 
Cisco,  against  Z.  W.  Sparks,  Wolf  light,  and  others,  notice  of  the 
pendency  of  which  was  filed  under  the  statute,  June  2d,  1860,  and 
judgment  was  rendered  therein  m  favor  of  the  plaintiff  against  the 
defendants,  August  28th,  1860.  On  the  second  of  October,  1860, 
execution  was  issued  on  the  judgment  and  placed  in  the  hands  of 
Doane,  as  Sheriff,  for  service,  who,  in  pursuance  of  the  writ,  dis- 
possessed Wolf  light,  one  of  the  defendants,  and  placed  the  plamtiff 
in  possession  of  part  of  the  premises,  but  finding  one  Kennelly  m 
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posses&don  of  the  other  part,  claiming  as  a  tenant  under  Hervey 
Sparks,  who  was  not  a  party  to  the  action,  he  declined  to  dispossess 
Kennelly,  or  to  put  the  plaintiff  in  possession  of  that  portion  of  the 
premises  ocuupied  by  him.  The  plamtiff  then  applied  to  the  Court 
for  a  writ  of  mandanms  to  compel  the  Sheriff  to  put  him  in  posses- 
ion of  that  part  occupied  by  Eennelly .  The  writ  was  granted,  and 
the  defendants  have  appealed  from  the  order  granting  it  to  this 
Court. 

The  affidavit  for  the  writ  sets  forth,  in  addition  to  the  aboye  facts, 
that  Eennelly  pretends  to  hold  under  a  lease  from  E.  B.  Mastick, 
an  attorney  for  Hervey  Sparks,  brother  of  Z.  W.  Sparks,  and  claims 
to  have  been  in  possession  about  two  weeks  before  the  date  of  the 
affidavit,  October  5th,  1860 ;  that  Hervey  Sparks  pretends  to  have 
derived  possession  from  Z.  W.  Sparks ;  l^t  there  was  no  house  on 
the  part  of  the  premises  in  possession  of  EenneUy  until  after  the 
judgment,  and  no  person  living  thereon ;  that  a  house  has  been 
built  tbereon  since  the  judgment,  and  Eennelly  has  taken  posses- 
sion of  it ;  that  it  was  built  by  the  direction  of  Z.  W.  Sparks,  and 
that  Z.  W.  Sparks,  in  his  answer  filed  in  the  action,  admitted  him- 
self to  be  in  possession  of  the  premises. 

Doane,  in  his  affidavit,  denies  the  material  portion  of  the  allega- 
tions in  the  plaintiff's  affidavit,  upon  information  and  belief,  and 
avers,  in  like  form,  tliat  Eennelly  entered  into  possession  as  tenant 
under  Hervey  Sparks ;  that  Hervey  Sparks  was  the  owner  in  fee 
simple  on  the  twelfth  of  March,  1860,  and  ever  since  has  been  such 
owner  and  in  possession  of  the  premises ;  that  he  was  not  made  a 
defendant  in  the  suit,  and  his  possession,  or  right  of  possession,  was 
not  determined  by  it.  No  proof  appears  to  have  been  offered  by 
either  party  on  the  motion  for  a  mandamus. 

The  material  &ct  in  this  case  is,  who  was  in  possession  of  the 
premises  at  the  commencement  of  the  action,  or  at  the  time  of  the 
filing  of  the  lis  pendens.  In  an  action  for  the  possession  of  real 
estate,  it  is  of  the  first  importance,  that  all  the  parties  in  possession 
at  tiiie  commencement  of  the  suit  should  be  made  defendants,  other- 
wise they,  or  those  holding  under  them,  cannot  be  affected  by  the 
judgment  rendered  in  it,  or  the  execution  issued  to  enforce  the 
judgment.    For  it  is  a  well  established  principle,  that  no  man  can 


Digitized  by 


Google 


SUPREME  COUET— APBIL  TERM,  1868.       149 

Fogarty  v.  Sparks. 

be  deprived  of  his  rights,  or  property,  without  an  opportaniiy  of 
being  heard  in  a  Court  of  justice. 

K  Z.  W.  Sparks,  or  any  other  defendant  agidnst  whom  judgment 
was  rendered,  was  thus  in  possession,  then,  if  Hervey  Sparks  or 
^  Kennelly  took  possession  after  the  filing  of  the  lis  pendensy  or  with 
actual  notice  of  the  pendency  of  the  action,  they  would  be  bound 
by  the  judgment,  and  could  be  dispossessed  by  the  execution,  the 
same  as  though  they  were  parties  to  the  judgment.  If  a  person 
not  a  party  in  the  action,  having  a  title  or  right  of  possession, 
should  be  thus  ejected,  his  rights  would  not  be  determined,  but  he 
could  litigate  them  in  another  suit. 

The  record  in  this  case  is  not  very  clear  upon  this  important  fact, 
whether  or  not  Hervey  Sparks  was  in  possession  at  the  commence- 
ment of  the  action.  The  affidavit  on  which  the  motion  was  founded, 
does  not  state  directly  who  was  in  possession,  either  at  the  com- 
mencement of  the  action  or  the  filing  of  the  lis  pendens.  It  merely 
avers  that  '^  Z.  W.  Sparks,  by  his  answer  filed  in  said  cause,  admitted 
himself  to  be  in  possession  of  said  premises."  This  is  clearly  insuf- 
ficient. Such  an  admission  could  only  affect  Z.  W.  Sparks,  and 
Hervey  Sparks,  or  any  one  claiming  under  him,  would  not  be  estop- 
ped thereby,  nor  would  it  be  evidence  against  them.  This  fiict 
of  possession  should  have  been  directiy  and  positively  alleged  in 
the  affidavit. 

So,  too,  the  affidavit  of  Doane  alleges  m  general  terms,  and  upon 
information  and  belief  only,  that  Hervey  Sparks  was  the  owner  in 
fee  simple  and  in  possession  before  and  ever  since  the  commence- 
ment of  the  suit.  This,  as  evidence,  is  but  mere  hearsay,  and 
could  not  be  considered  as  proof  of  possession  or  ownership.  Her^ 
vey  Sparks  and  Kennelly  not  being  parties  to  the  record,  their 
rights,  whatever  they  may  be,  could  not  be  affected  by  the  judg- 
ment, unless  acquired  since  the  filing  of  the  lis  pendens^  or  with 
actual  notice,  which  is  not  shown  in  the  present  case.  K  such  is 
the  case,  it  should  be  distinctiy  averred  in  the  affidavit  on  which 
the  motion  is  founded ;  and  if  disputed,  the  question  should  be 
determined  by  the  Court  below.  If  it  be  true  that  Hervey  Sparks 
was  in  possession  at  the  commencement  of  the  action,  or  before 
the  filing  of  the  lis  pendens^  without  notice,  and  that  he  placed 
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Eennelly  in  possession  as  his  tenant,  then  Kennelly's  is  but  a  conr 
tinuation  of  his  possession,  and  neither  are  affected  by  the  judg- 
ment. 

Respondent  refers  to  the  case  of  Fremcmt  y.  Crippen  (10  Cal. 
211)  as  sustainmg  his  position.  That  was  a  judgment  m  an  action 
of  forcible  entry,  and  after  the  judgment  one  of  the  defendants  put 
a  third  party  m  possession,  and  the  Court  properly  held  that  he 
could  be  dispossessed  by  the  execution.  The  Court  say :  "  The 
object  of  the  statutes  concerning  forcible  entries  is  to  afford  parties 
whose  possession  is  disturbed  by  force  or  violence,  a  summary  rem- 
edy. This  object  would  be  entirely  defeated,  if  a  defendavtj  after 
judgment,  could,  by  transferring  tiie  possession  to  a  stranger,  pre- 
vent the  execution  of  the  writ."  It  wiU  be  seen  that  it  does  not 
apply  to  the  present  case. 

The  plaintiff  may  have  a  case  entitling  him  to  the  writ,  and  if  so, 
he  can  have  an  opportunity  of  presentmg  it  in  the  Court  below. 

The  order  granting  the  writ  of  mandamus  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 


RICHARDSON  v.  SCOTT  RIVER  W.  AND  M.  CO. 

Whbbb  the  meaning  of  a  written  instmment  is  donbtfnl,  extrinsic  evidence  ma/ 
be  resorted  to  for  the  removal  of  the  donbt,  but  such  evidence  is  not  admissi- 
ble to  show  that  the  effect  of  the  instrument  is  different  from  that  which  its 
terms  plainly  and  unequivocally  denote. 

Where  a  bond,  made  in  connection  with  a  mortgage  to  secure  the  debt  of  a  cor- 
poration was  signed  by  four  persons,  who  neither  described  themselves  as 
agents  of  the  corporation,  nor  designated  anywhere  therein  the  corporation  as 
the  party  intended  to  be  bound  :  heldy  that  the  instrument  was  upon  its  face 
the  personal  obligation  of  the  parties  signing,  and  that  extrinsic  evidence  of 
their  official  character  or  of  their  intentions  was  inadmissible  for  the  purpose 
of  showing  it  to  be  the  bond  of  the  corporation. 

A  conveyance  of  real  property  by  a  corporation  must  be  under  its  corporate  seal. 
It  may  alter  its  seal  at  pleasure,  and  may  adopt  as  its  own  the  private  seal  of 
an  individual,  but  in  the  latter  case  the  seal  adopted  must  be  used  as  that  of 
the  corporation. 

If  to  a  deed,  purponing  to  be  that  of  a  corporation,  a  seal  be  affixed  as  that  of 
the  individual  agent  who  signs  it,  such  seal  cannot  be  treated  as  that  of  the 
corporation.  A  declaration  in  the  instrument  that  the  seal  is  affixed  as  that 
of  the  agent  is  conclnsiTe  of  its  character  and  eflfect. 
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It  18  not  necessary  to  state  in  a  conveyance  by  a  corporation  that  the  seal  used  is 
that  of  the  corporation.  This  fact  may,  in  the  absence  of  any  declaration  to 
the  contrary,  be  presumed  from  the  language  of  the  conveyance  or  proved 
by  evidence  aliunde, 

A  mortgage,  made  in  connection  with  a  bond  to  secure  the  debt  of  a  corporation, 
styled  the  Scott  River  Water  and  Mining  Company,  named  as  parties  of  the 
first  part  (grantors;,  W.  P.  Pool,  C.  W.  Tozer,  G.  T.  Terry,  and  J.  Reid, 
"  President,  Directors,  and  members  of  the  Scott  River  Water  and  Mining 
Company,"  and  concluded  aa  follows :  "  In  witness  whereof,  the  said  parties 
of  the  first  part  hereunto  set  their  hands  and  affix  their  seals,"  followed  by 
the  signatures  of  the  four  persons  above  named  with  a  seal  or  scrawl  affixed 
to  each :  held^  that  this  conveyance  was  not  sealed  with  the  corporate  seal, 
and  was  therefore  inoperative  as  the  foundation  of  any  right  or  claim  to  the 
corporate  property  which  it  purported  to  convey. 

Appeal  firom  the  Ninth  Judicial  District. 

The  mortgage  referred  to  in  the  opinion  was  in  the  points  mate- 
rial to  the  decision  in  the  following  form : 

^^This  indenture,  made  and  executed  this  twenty-first  day  of 
December,  1855,  between  Wm.  P^  Pool,  Charles  W.  Tozer,  George 
F.  Terry,  and  John  Reid,  of  Scott's  Bar  Township,  Siskiyou 
County,  State  of  California,  President,  Directors,  and  members  of 
the  Scott  River  Water  and  Mining  Company,  parties  of  the  first 
part,  and  Elijah  Steele  *  *  of  the  second  part,  witnesseth,  that 
the  said  parties  of  the  first  part,  in  consideration  of  *  *  have 
and  by  these  presents  do  grant,  bargain,  sell,"  etc.,  '^  and  the  said 
parties  of  the  first  part  for  themselves,  their  heirs,  executors,  and 
administrators,  covenant  to  and  with  the  said  party  of  the  second 
part,"  his  heirs,  etc.,  "  that  they  are  legally  incorporated  under  the 
laws  of  the  State  of  California  by  the  name,  style,  and  description 
of  the  Scott  River  Water  and  Mining  Company,  for  the  purpose 
of"  constructing  the  Scott  lUver  Ditch,  etc.,  "and  that  by  such 
charter  they  have  acquired  the  sole  and  exclusive  right"  to  the 
water  privilege,  ditch,  etc.,  "  and  that  they  have  good  right  and 
full  power  and  authority  to  convey  "  the  property  above  described; 
provided  always,  "  that  if  the  said  parties  of  the  first  part,"  their 
heirs,  etc.,  shall  well  and  truly  pay,  etc.,  "  according  to  the  condi- 
tion of  a  bond  bearing  even  date  herewith,"  then  this  conveyance 
to  be  void ;  "  and  m  case  of  default  of  payment  it  shall  be  lawfiil 
for  the  said  party  of  the  second  part  to  proceed  to  foreclose  accord- 
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ing  to  law,  and  make  public  sale  of  said  ditch  and  flume  and  all  and 
every  of  the  rights  of  the  said  parties  of  the  first  part  acquired 
(therein)  by  said  charter,  and  the  work  and  improvements  done 
and  to  be  done  under  and  by  virtue  of  said  charter,  to  acquire  and 
maintain  the  rights  guaranteed  thereby,  and  out  of  the  proceeds  to 
pay,"  etc.  '^  In  witness  whereof,  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  and  affixed  their  seals,  the  day  and 
year  first  above  written. 

"  W.  P.  Pool,  [l.s.] 

"  C.  W.  TOZBR,  [L.S.] 

"  Geo.  T.  Terry,  [l.s.] 
"  Jno.  Rkid,  [l.s.] 

"  In  presence  of 

"  Samdbl  a.  Duval, 

"  Charles  McLean." 

The  bond  given  with  the  mortgage  nowhere  mentions  or  refers  to 
the  corporation. 

Crockett  ^  Crittenden^  for  Appellant. 

I.  The  mortgage  was  executed  by  the  President,  Directors,  and 
stockholders  of  the  company  to  Steele,  and  was  the  mortgage  of 
the  company,  and  not  simply  the  mortgage  of  the  individual  per- 
sons who  signed  it,  because — 

1.  It  is  signed  and  executed  by  all  the  officers  of  the  company 
who  describe  themselves  as  such.  It  is  evident  they  acted  in  their 
official  capacity,  and  when  this  is  apparent  on  the  face  of  the  paper 
it  is  a  corporate  act  in  whatever  name  it  may  be  done.  In  grants 
by  corporations  a  misnomer  of  the  corporation  is  immaterial  and 
the  grant  is  valid,  provided  it  appears  to  have  been  made  as  a  cor- 
porate act.     (Angel  &  Ames  on  Corp.  Sees.  99, 186,  281.) 

2.  That  this  mortgage  was  intended  to  be  a  corporate  act  is 
apparent  from  the  fact :  1st,  that  it  is  made  by  all  the  officers  and 
members  of  the  corporation  who  describe  themselves  as  such ;  2d, 
it  purports  to  convey,  not  the  interest  of  the  parties  to  the  instru- 
ment in  the  corporate  property,  but  the  whole  of  the  corporate 
property  itself;  8d,  the  grantors  covenant  that  they  have  good 
right  and  fiill  power  and  authority  to  convey  the  same ;  4th,  that 
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upon  a  breach  of  the  conditions  the  mortgagee  shall  have  a  right  to 
sell  the  property,  all  the  rights  of  the  said  parties  of  the  first  part 
acquired  by  the  charter,  and  to  ^'  acquire  tiiie  rights  guaranteed 
thereby ;"  5th,  it  is  evident  firom  the  proofs  that  the  whole  ori^nal 
object  and  intent  of  the  mortgage  was  to  raise  money  for  the  use  of 
the  corporation,  and  the  shareholders  united  in  it  only  for  the  pur- 
pose of  placing  it  beyond  doubt  that  the  holder  of  the  mortgage 
would  have  the  best  possible  security  upon  the  corporate  property 
and  franchises ;  6th,  the  money  advanced  by  Steele  upon  the  mort- 
gage was  advanced  to  and  used  by  the  corporation. 

These  facts  render  it  apparent  that  it  was  intended  as  a  corporate 
act,  and  enough  appears  on  the  face  of  the  paper  to  make  that 
intention  plain.  But  if  not  apparent  on  the  face  of  the  paper  the 
parol  proof  places  it  beyond  doubt,  and  such  proof  is  competent  for 
that  purpose. 

n.  It  does  not  appear  that  the  corporation  had  a  corporate  seal. 
It  might  adopt  any  seal  for  the  occasion.  The  case  of  MiU  Dam 
Foundry  Co.  v.  Havey  (21  Pick.  417)  is  directly  in  point.  In 
that  case  the  instrument  was  signed  by  the  Treasurer  of  the  cor- 
poration and  the  other  party  to  the  contract,  and  concluded  as  fol- 
lows :  "  In  witness  whereof,  we  have  hereunto  set  our  hands ;"  then 
followed  the  signatures,  at  the  end  of  each  of  which  was  a  wafer 
and  a  small  bit  of  paper  stamped  with  a  common  desk  stamp  of  a 
merchant.  It  was  objected  that  this  was  not  the  seal  of  the  com- 
pany ;  but  the  Court  decided  otherwise,  and  says  a  corporation 
may  adopt  any  seal  and  need  not  say  it  is  their  common  seal.  This 
law  is  as  old  as  the  books.  Twenty  may  seal  at  the  same  time  with 
one  seal.     (See  also  Beynolds^  Heirs  v.  IhisteeSy  6  Dana,  87.) 

in.  No  vote  of  the  corporation  was  necessary  to  authorize  the 
mortgage  to  be  made,  because  the  authority  to  execute  it  is  mani- 
fest fix)m  the  fact  that  all  the  corporators  united  in  it ;  and  though 
it  waa,  executed  without  authority  by  the  President  or  any  officer 
of  the  corporation,  it  became  vaUd  as  a  corporate  act  if  the  cor- 
poration afterwards  assented  to  it,  and  such  assent  may  be  proven 
by  circumstances.  (BurrUl  v.  Prmdent  of  Nahant  Bankj  2 
Met.  163 ;  Decker  v.  FreemaUy  8  Greenl.  888.)  That  such  rati- 
fication wiU  bmd  the  company,  and  may  be  inferred  fix)m  subso- 
il 
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quent  acts  of  the  corporation,  is  established  by  the  cases  of  Shaver 
V.  Bear  River  and  Avbwm  Co,  (10  Cal.  896) ;  Mo%%  v.  Massie 
Lead  Co.  (5  HiU,  137) ;  Hot/t  v.  Thompson  (19  N.  Y.  207)  ; 
Partridge  v.  Badger  (25  Barb.  146). 

TV.  If  the  mortgage  was  not  hterally  and  in  terms  the  mort- 
gage of  the  corporation,  jet  if  it  was  so  intended  and  so  treated  by 
the  corporation  and  the  mortgagee,  and  if  on  the  faith  that  it  was 
obligatory  on  the  corporation,  the  mortgagee,  Steel,  advanced  his 
money,  and  the  corporation  accepted  and  used  the  money  for  cor^ 
porate  purposes,  the  company  is  estopped  in  a  Court  of  Equity  to 
deny  its  validity  as  a  corporate  mortgage.  (^Centred  Bank  v. 
Ihnpire  Co.,  26  Barb.  23.) 

In  a  Court  of  Equity  an  absolute  deed  will  be  treated  as  a  mort- 
gage, when  it  was  so  intended  ;  and  it  would  be  a  fraud  upon  the 
mortgagee  for  the  company  to  deal  with  him  and  obtain  his  money, 
on  the  faith  that  it  was  a  valid  corporate  mortgage,  and  afterwards 
repudiate  it.  ^'  Mortgages  may  be  implied  in  equity  frx)m  the  na- 
ture of  the  transactions  between  the  parties,  and  then  they  are 
termed  equitable  mortgages."     (Story's  Eq.  Sees.  1020, 1018.) 

Whatever  may  be  the  form  of  the  instrument,  it  will  be  held  in 
equity  to  be  a  mortgage,  if  so  intended  by  the  parties.  (Story's 
Eq.  Sec.  1018.) 

And  equity  will  establish  a  lien  on  real  estate  whenever  that  is 
the  agreement,  at  least  as  against  the  party  himself  and  third  per- 
sons who  are  volunteers,  or  have  notice.  (Stoiy's  Eq.  Sees.  1231, 
1232.) 

ff.  0.  ^  W.  H.  BeaUify  for  Respondent. 

The  terms  of  the  mortgage  preclude  the  idea  of  its  being  a  cor^ 
porate  act.  Instruments  having  much  more  the  semblance  of  cor^ 
porate  acts,  have  been  passed  on  by  the  Courts,  and  have  been 
pronounced  not  k>  be  corporate  deeds. 

The  Courts  have  uniformly  held  that,  however  full  the  authority 
of  the  agent,  however  ample  his  authority  may  have  been  to  affix 
the  corporation  seal,  or  a  corporation  seal,  still,  if  he  affixes  a  seal 
which  he  calls  his  seal,  the  deed  is  not  the  deed  of  the  corpora- 
tion, and  if  any  suit  is  brought  upon  the  contract  contamed  in  the 
deed,  the  suit  must  be  in  assumpsit  and  not  in  covenant. 
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Parsons  on  Contracts  (Vol.  1,  p.  94,  note/),  uses  the  following 
language :  ^'An  instrument  to  which  the  agent  of  a  corporation  has 
afiSxed  his  seal  may  be  evidence  of  the  contract  in  an  action  of 
assumpsit  against  the  corporation,  for  the  seal  of  the  agent  of  the 
corporation,  unlike  that  of  the  agent  of  a  natural  person,  can  never 
be  the  seal  of  his  principal."  (See,  also,  Randall  v.  Van  Vecken^ 
19  Johns.  60  ;  Damon  v.  Inhabitants  of  Qranbey^  2  Pick.  345  ; 
Bank  of  Columbia  v  Patterson^ b  AdminxBtrator^  7  Cranch,  299.) 

The  case  of  Brimley  v.  Mann  (2  Cush.  337),  where  a  deed  was 
executed  by  the  agent  of  the  corporation,  is  a  very  strong  one,  and 
fully  in  point.  # 

Not  only  could  the  corporation  deny  the  validity  of  this  mort- 
gage, or  its  binding  eflect  upon  them,  but  any  creditor  of  the  cor- 
poration, interested  in  its  assets,  could  deny  that  it  was  a  corporate 
mortgage  and  resist  its  legal  enforcement.     (1  Pars,  on  Con.  118.) 

Cope,  C.  J.  delivered  the  opinion  of  the  Court,  Norton,  J.  and 
Crocker,  J.  concurring. 

This  is  an  action  to  recover  a  sum  of  money  secured  by  a  bond 
and  mortgage,  claimed  to  have  been  executed  by  a  corporation 
known  as  the  Scott  River  Water  and  Mining  Company.  The 
plamtiff  alleges  that  the  corporation,  by  its  President  and  Directors, 
executed  the  bond  and  mortgage  in  question,  and  asks  a  fore* 
closure  of  the  mortgage,  and  a  sale  of  the  mortgaged  property,  etc. 
The  defendants  deny  that  the  bond  and  mortgage  were  executed 
by  the  corporation,  and  resist  the  claim  of  the  plaintiiF  to  the  relief 
asked. 

There  is  no  doubt  that  the  debt  for  which  the  bond  and  mort- 
gage were  given  was  the  debt  of  the  corporation,  but  we  are  of 
opinion  that  the  bond  and  mortgage  cannot  be  enforced  as  corpor- 
ate obligations.  The  bond  purports  to  be  the  individual  obligation 
of  the  persons  signing  it,  and  the  corporation  is  nowhere  named  as 
a  party  to  it,  either  directiy  or  by  the  use  of  language  tending  to 
show  that  it  was  a  corporate  transaction.  It  is  signed  by  four 
persons,  who  neither  describe  themselves  as  agents  of  the  corpora- 
tion, nor  defflgnate  the  corporation  as  the  party  intended  to  be 
bound  by  it,  and  we  think  that  extrinsic  evidence  is  not  admissible 
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to  change  the  character  of  the  mstniment.  If  its  construction  were 
doubtful,  such  evidence  might  be  resorted  to  for  the  removal  of  tibe 
doubt,  but  it  is  not  admissible  to  show  that  the  effect  of  the  instru- 
ment is  different  from  that  which  its  terms  plainlj  and  unequivo- 
cally denote. 

The  mortgage  is  signed  by  the  same  persons  who  signed  the 
bond,  and  although  differing  from  the  latter  in  the  fact  that  the 
corporation  is  mentioned  in  the  body  of  it,  its  execution  cannot  be 
regarded  as  a  corporate  act.  It  names  as  parties  of  the  first  part 
William  P.  Pool,  Charles  W.  Tozer,  George  T.  Terry,  and  John 
Reid,  "Prudent,  Directors,  and  members  of  the  Scott  River 
Mining  Company,"  and  concludes  as  follows :  "  In  witness  whereof 
the  said  parties  of  the  first  part  hereunto  set  their  hands  and  affix 
their  seals."  Then  come  the  signatures  of  the  parties,  to  each  of 
which  is  appended  a  scroll  or  seal ;  but  the  seals  thus  appended 
are  the  private  seals  of  the  parties  signing,  and  not  the  common 
seal  of  the  corporation.  The  clause  referred  to  is  conclusive  of 
this  point,  and  as  the  corporation  coidd  only  convey  under  its  cor^ 
porate  seal,  the  mortgage  is  necessarily  inoperative  as  the  founda- 
tion of  any  right  or  claim  to  the  corporate  property.  A  corpora- 
tion may  alter  its  seal  at  pleasure,  and  may  adopt  as  its  own  the 
private  seal  of  an  individual  if  it  choose  to  do  so,  but  when  adopted 
it  must  be  used  as  the  seal  of  the  corporation.  K  it  be  affixed  as 
the  seal  of  the  individual,  it  cannot  be  treated  as  that  of  the  corpo- 
ration, and  a  declaration  in  the  instrument  that  it  is  so  affixed  is 
conclusive  of  its  character  and  effect.  "  If  a  conveyance,"  says 
Parsons,  "  purporting  to  be  the  conveyance  of  a  corporatibn,  made 
by  one  authorized  to  make  it,  be  in  fact  executed  by  the  attorney 
as  his  own  deed,  it  is  not  the  deed  of  the  corporation,  although  it 
was  intended  to  be  so,  and  the  attorney  had  full  authority  to  make 
it  so.  And  if  the  deed  be  written  throughout  as  the  deed  of  the 
corporation,  and  the  attorney  when  executing  it  declares  that  he 
executes  it  on  behalf  of  the  corporation,  but  says,  'in  witness 
whereof  I  set  my  hand  and  seal/  this  is  his  deed  only,  and  does 
not  pass  the  land  oflhe  corporation."  (1  Par.  on  Con.  118.)  The 
same  rule  is  laid  down  by  Angell  &  Ames  in  their  work  on  cor^ 
porations,  and  there  are  numerous  cases  in  which  the  point  has 
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been  judicially  determined.  The  case  of  Brimlet/  v.  Mann  (2 
Cush.  887)  covers  the  entire  ground,  holdmg  that  a  deed  executed 
by  the  agent  of  a  corporation,  and  purporting  to  be  the  deed  of  the 
corporation,  was  not  so  in  fact,  as  it  was  agned  by  the  agent  in  his 
own  name,  and  sealed  with  hi%  seal.  The  seal  of  the  agent  is  not 
a  seal  as  regards  tiie  corporation,  and  where  the  seal  is  attached  to 
a  conveyance  as  that  of  the  agent,  the  conveyance  is  the  convey- 
ance of  the  agent  and  not  of  the  corporation.  It  is  unnecessary  to 
state  m  the  conveyance  that  the  seal  used  is  that  of  the  corpora- 
tion, if  the  fact  oUierwise  appear,  either  presumptively  firom  the 
language  of  the  conveyance,  or  by  evidence  aliunde.  The  fact 
must  appear,  however,  in  some  manner,  and  where  the  conveyance 
itself  declares  the  seal  to  be  that  of  the  agent,  there  is  no  room  for 
any  presumption  or  inquiry  upon  the  subject. 
Judgment  aflbmed. 


COOK  V.  DAVIS   et  al. 

M.  &  T.  being  indebted  to  V.  in  the  sum  of  six  hundred  and  seventy-one  dollars^ 
plaintiff,  for  the  accommodation  of  the  debtors,  procured  £.  to  assume  the 
debt  and  execute  to  V.  his  (E.'s)  note  for  the  amount,  and  to  secure  £. 
plaintiff  assigned  to  him  a  note  and  mortgage  of  M.  for  $2,000,  with  an 
agreement  that  the  latter  should  be  re>transferred  to  plaintiff  upon  the  pay- 
ment by  him  to  E.  of  the  amount  of  his  (E/s^  note  to  Y.  Subsequently,  £. 
died,  having  in  his  hands  at  the  time  $1,400  belonging  to  M.,  and  received  by 
E.  as  rents  and  profits  of  a  certain  ditch  of  which  he  and  M.  were  joint  owners. 
Defendants  were  appointed  administrators  of  E.  and  received  the  $1,400  as 
assets  of  deceased,  and  afterwards  from  the  funds  of  the  estate  paid  the  six 
hundred  and  seventy-one  dollar  note  to  Y.  The  action  is  brought  to  compel 
defendants  to  re-deliver  to  pUintiff  the  $2,000  note  and  mortgage,  he  claiming 
that  the  transaction  above  stated  amonnted  to  a  payment  by  him  of  the  debt 
for  which  they  had  been  pledged  as  security :  hdd,  that  the  facts  did  not 
show  a  payment  of  E.'s  note  to  Y.  by  plaintiff;  that  they  only  established 
that  there  was  a  balance  due  to  M.  fixim  the  estate  of  E.,  and  that  plaintiff 
was  not  authorized  in  this  action  to  avail  himself  of  such  counter  claim  of  M. 
against  the  estate  as  a  payment  on  behalf  of  M.  &  T. 

Appeal  from  the  Ninth  Judicial  District.    • 

The  complaint  avers : 

That  April  1st,  1859,  one  C.  M.  McKinney  executed  to  plaintiff 
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his  note  for  $2,000,  secured  by  mortgage.  That  May  23d,  1859, 
MeKinney  and  one  N.  A.  Townsend  were  indebted  to  H.  I.  Van 
Horn  in  the  sum  of  six  hundred  and  seventy-one  dollars,  and  they 
not  being  able  to  pay  the  same,  plaintiff,  to  assist  them,  at  their 
request  and  for  their  accommodation,  procured  W.  H.  Ellmore  to 
assume  the  debt  to  Van  Horn,  and  to  execute  to  the  latter  (upon 
his  releasing  MeKinney  &  Townsend)  his  promissory  note  for  the 
amount.  That  to  secure  Ellmore,  plaintiff  assigned  to  him  the 
$2,000  note  and  mortgage  of  MeKinney,  upon  a  written  agreement 
that  the  latter  note  and  mortgage  should  be  redeUvered  to  plaintiff 
upon  his  payment  to  Ellmore  of  the  amotmt  of  the  note  executed 
by  the  latter  to  Van  Horn.  That  about  the  first  of  July,  1869, 
plaintiff,  by  the  hands  of  MeKinney,  paid  to  the  personal  repre- 
sentative of  Ellmore  (then  deceased)  the  amount  of  the  six  hun- 
dred and  seventy-one  dollar  not«  made  by  deceased  to  Van  Horn, 
and  thereby  became  entitied  to  the  possession  of  the  MeKinney 
note  and  mortgage.  That  Ellmore  died  June  25th,  1859,  and 
defendants  are  his  administrators.  That  defendants  refuse  to 
deUver  to  plaintiff  the  MeKinney  note  and  mortgage,  and  under 
an  order  procured  by  them  from  the  Probate  Court,  are  about  to 
sell  the  same  as  property  belonging  to  the  estate  of  their  intestate. 
Plaintiff  prays  that  the  sale  may  be  enjomed,  and  that  defendants 
be  ordered  to  cancel  the  assignment  of  the  note  and  mortgage,  and 
redeUver  them  to  plaintiff. 

The  answer  admits  the  averments  of  the  complaint,  except  the 
allegation  that  plaintiff  has  paid  the  amount  of  the  note  made  by 
Ellmore  to  Van  Horn,  which  is  denied. 

The  Court  before  whom  the  case  was  tried  without  a  jury  found 
as  a  fact,  that  before  Ellmore's  death  he  had  become  a  joint  owner 
and  partner  with  MeKinney  in  a  certain  water  ditch,  and  that  by 
an  agreement  between  them  he,  Ellmore,  had  been  for  some  time 
in  the  exclusive  possession  and  receipts  of  the  rents  and  profits, 
which  latter  he  was  by  the  terms  of  the  arrangement,  to  apply  to 
the  payment  of  a  debt  due  to  him  from  McBanney,  imtil  it  should 
be  thus  satisfied;  tnat  at  the  date  of  Ellmore's  death  the  rents  and 
profits  so  received  by  him  amounted  to  some  $1,400  more  than 
enough  to  satisfy  McKinney's  debt,  and  that  this  surplus,  properly 
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belon^g  to  McKinney,  had  been  received  bj  defendants  with  the 
other  property  of  the  estate,  as  Elhnore's  administrators,  and  had 
never  been  paid  by  them  to  McKinney ;  that  about  the  first  of 
January,  1860,  defendants,  as  administrators,  paid  from  moneys  in 
their  hands,  belon^g  to  the  estate,  the  note  executed  by  Elhnore 
to  Van  Horn  for  the  indebtedness  due  the  latter  fix)m  McKidney  & 
Townsend.  From  these  facts  the  Court  further  found,  that  the 
reception  by  the  adminiBtrators  of  the  rents  and  profits  belon^g 
to  McKinney,  and  the  payment  by  them  of  the  Van  Horn  note 
from  the  funds  of  the  estate  amounted  to  a  payment  of  said  note 
by  McEjnney  for  the  plaintiff,  and  was  equivaJent  to  its  payment 
by  the  latter,  according  to  the  agreement  between  him  and  the 
deceased.  As  a  conclusion  of  law,  the  Court  found  that  plaintiff 
was  entitled  to  the  relief  prayed  for,  and  entered  judgment  accord- 
ingly. 

Defendants  moved  for  a  new  trial,  which  was  denied,  and  firom 
this  order  and  the  decree  they  appeal. 

E,  Q-arter^  for  Appellants. 

J".  D.  Mixy  for  Respondent. 

NoBTON,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  con- 
curring. 

There  is  no  evidence  to  sustiun  the  averment  of  the  complaint, 
and  the  findmg  of  the  Court,  that  Cook  paid  to  Ellmore  or  his  per^ 
sonal  representatives  the  amount  of  the  note  given  by  Ellmore  to 
Van  Horn.  The  proof  at  most  only  shows  that  there  is  a  balance 
due  from  the  estate  of  Ellmore  to  McKinney,  equal  to  or  more  than 
the  amount  which  the  estate  has  paid  for  the  benefit  of  McKinney 
&  Townsend.  McKinney  &  Townsend  are  not  parties  to  this 
action,  nor  is  there  any  case  presented  by  the  complaint  which 
would  authorize  Cook  to  avail  himself  of  the  counter  claim  of 
McKinney  against  the  estate  of  Ellmore  as  a  payment  in  behalf  of 
McKinney  &;  Townsend. 

The  judgment  must  be  reversed  and  cause  remanded  for  a  new 
trial. 
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KLOCKENBAUM  v.  PIERSON. 

Thb  competency  of  a  witness  whose  interest  has  been  created  by  his  execntioa, 
as  surety,  of  a  statatory  undertaking  made  on  behalf  of  one  of  the  parties  for 
tl)p  purposes  of  the  action,  may  be  restored  on  the  trial,  either  by  the  substi- 
tution of  another  surety  upon  the  undertaking,  or  by  a  deposit  in  Court  of  a 
sufficient  sum  of  money  to  cover  all  liability  attaching  to  the  proposed  wit- 
ness by  reason  of  his  suretyship. 

Alleged  errors  in  findings  of  fact,  wUl  not  be  considered  where  the  findings  them- 
selves are  immaterial  to  the  decision. 

An  affidavit  of  a  party  that  he  was  surprised  at  the  admission  of  a  witness  on  the 
trial  because  his  attorney  had  advised  him  that  the  witness  was  incompetent, 
and  that  he  was  also  surprised  by  the  testimony  of  the  witness  in  stating  a 
certain  conversation  incorrectly,  is  not  sufficient  to  authorize  the  granting  of 
a  new  trial  on  the  ground  of  surprise. 

Where,  during  the  progress  of  a  trial,  the  existence  or  the  materiality  of  absent 
evidence  is  first  discovered,  the  party  desiring  such  evidence  should  move  for 
a  continuance  until  it  can  be  obtained,  and  failing  to  do  this,  he  cannot  have 
a  new  trial  on  the  ground  that  the  evidence  was  newly  discovered. 

A  new  trial  will  not  be  granted  because  of  the  discovery  of  new  evidence  which  is 
merely  cumulative,  and  which,  if  produced,  would  only  tend  to  contradict  a 
witness  of  the  opposing  party. 

Appeal  from  the  Fifteenth  Judicifil  District. 
The  facts  are  sufficiently  stated  in  the  opinion. 

C.  E.  WUkins^  for  Appellant. 

I.  The  Court  below  erred  in  allowing  the  release  of  witness 
G.  B.  Kimball,  he  bemg  liable  to  pay  plaintiff  any  judgment  that 
he  (plaintiff)  might  recover  m  the  action.  (Prac.  Act,  Sees.  123, 
137 ;  1  Green.  Ev.  Sees.  426,  427.) 

n.  The  Court  erred  in  its  finding  of  facts,  that  the  note  was 
paid  by  plaintiff,  instead  of  being  purchased.  (  WiUiams  v.  jHJxB, 
9  Gin,  Md.  347.)  There  is  nothing  in  the  testimony  to  show  that 
plaintiff  and  Pierson  ever  had  any  conversation,  except  as  to  exten- 
Mon  of  time,  and  that  is  without  consideration.  (^Williams  v. 
CoviUaud,  10  Cal.  419 ;  McCann  v.  Lewis,  9  Id.  246.) 

m.  The  Court  erred  m  its  conclurions  of  law,  that  the  defend- 
ants Bliss  and  Thompson  are  not  liable  and  that  Pierson  is,  as  there 
is  no  distinction  between  maker  and  surety,  even  if  plaintiff  knew 
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ihey  were  sureties.  (^Avd  v.  Magruder^  10  Cal.  282 ;  Kitzer  v, 
MiUs^  9  Id.  21.)  Possession  of  a  note,  either  before  or  after 
maturity,  is  prima  fcune  evidence  of  ownership.  (2  Seldon,  N. 
Y.  209 ;  McCarm  v.  Lewis,  9  Cal.  246.) 

IV.  The  Court  erred  in  refusing  plaintiff  a  new  trial  on  the 
groimd  of  newly  discovered  evidence,  as  shown  by  affidavits. 
(Prac.  Act,  Sec.  198.) 

Bdcher  ^  Belcher,  for  Respondents. 

The  Court  below  rightly  overruled  the  motion  for  a  new  trial. 

I.  The  interest  of  C.  B.  Kimball  was  removed  by  the  deposit 
of  money  made  by  the  defendants  with  the  clerk.  (1  Green.  Ev. 
Sees.  392,  431,  and  notes;  8  Phil.  Ev.  88,  and  Cowen  &  Hill's 
Notes  thereto,  629.) 

n.  The  findings  of  the  Court  were  right  upon  the  testimony 
submitted  at  the  trial.  The  testimony  showed  that  Klockenbaum 
furnished  the  money  to  Pierson  to  pay  the  note,  and  that  the  other 
parties  to  it  were  thereby  released.  (Stoiy  on  Promissory  Notes, 
Sec.  180.)  K  the  testimony  was  conflictiog  upon  this  point,  stiD 
this  Court  will  not  disturb  the  judgment. 

ni.  The  affidavits  filed  did  not  authorize  the  Court  to  grant  a 
new  trial,  because— 

1st.  Klockenbaum  might  have  had  his  alleged  newly  discovered 
evidence  at  the  trial.  Want  of  recollection  is  no  excuse.  (^Bond 
y.  Cutter,  7  Mass.  205 ;  1  Graham  &  Waterman's  New  Trials, 
472,  et  seq.^ 

2d.  The  alleged  newly  discovered  evidence  is  cumulative. 
Plaintiff  sued  as  indorsee,  and  was  required  to  prove  at  the  oat- 
set  his  purchase  of  the  note ;  and 

8d.  The  alleged  newly  discovered  evidence  is  sought  to  be  used 
only  to  discredit  the  witness  Kimball.  (1  Graham  &  Waterman's 
New  Trials,  496  et  seq.;  BarOett  v.  Bbdgdon,  8  Cal.  57 ;  Brooks 
V.  Lyon,  Id.  114 ;  Idve  Yankee  Co.  v.  Oregon  Co.,  7  Id.  42 ; 
Baker  v.  Joseph,  16  Id.  180.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Copb,  C.  J. 
and  Norton,  J.  concurring. 
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This  is  an  action  brought  by  the  plaintiff  upon  a  promissory 
note  executed  by  Pierson,  Bliss,  Thompson,  and  McDuffie,  as  Ae 
makers,  and  Kimball  as  mdorser.  Bliss,  Thompson,  McBulQSe,  and 
Kimball  defend  the  action,  claiming  that  the  note  was  made  for 
Pierson's  benefit,  and  that  they  were  only  sureties  and  indorsers 
for  him,  and  that  the  plaintiff,  instead  of  being  a  purchaser  of  the 
note,  paid  the  same  for  Pierson,  under  a  promise  firom  Pierson  that 
he  would  give  him  a  new  note  with  the  same  persons  as  sureties. 
Judgment  was  rendered  in  favor  of  Bliss,  Thompson,  McDuffie,  and 
Eamball,  against  the  plaintiff,  who  moved  for  a  new  trial,  which 
was  denied,  and  he  takes  this  appeal  from  the  judgment  and  the 
order  overruling  the  motion  for  a  new  trial. 

On  the  trial  the  defendants  offered  one  C.  B.  Kimball  as  a  wit- 
ness, and  plaintiff  objected  to  his  testifying  on  the  ground  that  an 
attachment  had  been  issued  in  the  action,  and  a  bond  had  been 
given  to  release  the  properiy  from  the  attachment,  and  the  witness 
was  one  of  the  sureties  on  that  bond,  and  therefore  interested.  The 
defendants  then  applied  to  the  Court  for  leave  to  substitute  another 
surely  on  the  bond  m  place  of  the  witness.  The  Court  refused  to 
allow  the  substitution,  but  permitted  the  defendants  to  depodt  with 
the  Clerk  the  fiill  amount  of  the  bond  in  lieu  thereof,  and  then  per- 
mitted the  witness  to  testify,  to  which  the  plaintiff  objected  and 
excepted,  and  this  is  the  first  error  assigned.  A  witness  who  is 
rendered  incompetent  because  of  his  being  surety  on  a  bond  ^ven 
in  the  action,  as  in  the  present  case,  can  be  rendered  competent, 
either  by  substituting  another  surety,  or  by  deposit  of  a  sufficient 
sum  of  money.  (1  Greenl.  Ev.  Sec.  392,  note  8, 480,  citing  numer^ 
ous  authorities ;  8  Phillips'  Ev.  C.  H.  &  E.'s  Notes,  88,  note  629.) 
The  money  deposited  in  Court  is  certainly  a  better  security  to  the 
plaantiff  than  any  bond  could  be.  There  was  no  error  in  this  action 
of  the  Court. 

The  next  assignment  of  error  is,  that  the  Court  erred  in  finding 
as  a  fact  that  the  plaintiff  paid  the  note  for  Pierson  instead  of  pur- 
chasing it,  and  that  this  finding  is  contrary  to  the  evidence.  There 
seems  to  be  sufficient  evidence  to  sustain  the  finding.  The  evidence 
is  not  very  clear  or  positive  whether  the  money  paid  by  the  plaintiff 
was  by  the  way  of  payment  or  a  purchase,  but  we  think  it  prepon- 
derates in  favor  of  iiie  finding,  and  we  shall  not  disturb  it. 
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The  appellant  also  objects  to  several  other  findings  of  the  Court, 
as  not  sustamed  by  the  evidence.  Some  of  these  findings  have  very 
slight  evidence  to  support  them,  but  they  are  not  very  material  to 
the  case.  The  principal  fact  found,  that  the  money  paid  by  the 
plaintiff  was  a  payment  of  the  note,  and  not  a  purchase,  renders 
the  other  findings  objected  to  entirely  immaterial.  That  fact  alone 
defeats  the  plaintiff's  right  to  recover  against  the  contesting  defend- 
ants. Pierson  did  not  answer  or  contest  the  suit,  and  judgment 
was  rendered  against  him  m  favor  of  the  plaintiff,  and  he  does  not 
appeal  therefirom. 

The  last  assignment  of  error  is  that  the  Court  erred  in  refusing 
to  grant  the  plaintiff  a  new  trial  on  the  ground  of  newly  discovered 
evidence  and  surprise.  Plaintiff  states  in  his  affidavit  on  this  point 
that  he  was  surprised  at  the  admission  of  C.  B.  Kimball  as  a  wiir 
ness,  as  his  attoruey  had  advised  him  that  he  could  not  be  admitted, 
and  he  was  further  surprised  at  the  testimony  given  by  Kimball 
on  the  trial,  as  he  stated  the  conversation  between  them  entirely 
different  firom  what  he  understood  it.  The  plaintiff  has  not  shown 
sufficient  m  his  affidavit  to  entitle  him  to  a  new  trial  on  the  groimd 
of  surprise.  (^Brooks  v.  Lyon^  3  Cal.  113 ;  Taylor  v.  The  Calir 
fomia  Stage  Company^  6  Id.  230 ;  Packer  v.  Seaton,  9  Id.  571 ; 
FuUer  v.  Hutchingi^  10  Id.  526.)  The  newly  discovered  evir 
dence  is  set  forth  in  the  affidavit  of  one  Anderson,  who  states  that 
he  was  present  at  the  conversation  between  the  plaintiff  and  C.  B. 
Kimball,  and  respecting  which  Kimball  testified  on  the  trial,  and 
then  gives  his  recollection  of  the  conversation.  The  plaintiff  gives, 
as  a  reason  why  he  did  not  procure  the  attendance  of  Anderson  at 
the  trial,  that  he  did  not  recollect  that  Anderson  was  present  at  the 
conversation  until  he  heard  Kimball  state  the  fact  in  his  evidence. 
The  plaintiff  fails  to  show  proper  diligence,  and  the  new  evidence  is 
merely  cumulative,  and  would  only  tend  to  contradict  the  witness 
of  the  defendants.  When  he  was  brought  to  recollect  that  Ander- 
son was  present  at  the  conversation  spoken  of,  then,  if  he  desired 
his  testimony,  he  should  have  applied  to  the  Court  to  continue  the 
case,  to  enable  him  to  procure  it.  (3  Cal.  57, 114, 399 ;  Taylor  v. 
California  Stage  Co.^  6  Id.  230 ;  lAve  Yankee  Co.  v.  Oregon  Co.y 
7  Id.  42 ;  Berry  v.  Jfefefer,  Id.  418 ;  Baker  v.  Josq}h,  16  Id.  180.) 

The  judgment  is  affirmed. 
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WOODWORTH  V.  KNOWLTON. 

A  COMPLAINT,  in  an  action  to  recover  personal  property,  averred  that  the  plaintiff 
was  the  owner  and  possessor  of  the  property  at  the  time  of  the  taking  by 
defendant.  The  answer  denied  this  allegation,  and  in  addition  averred  affirma- 
tively, that  the  property  was  at  that  time,  owned  and  possessed  by  a  third 
person:  held,  that  this  averment  was  bnt  another  form  of  denial  and  not 
new  matter  which,  nnder  the  system  of  replication  formerly  in  force,  was 
admitted  by  a  failore  to  reply. 

Where  an  allegation  in  a  verified  complaint  embraces  several  distinct  propositions, 
stated  conjunctively,  a  denial,  in  the  answer,  of  the  entire  allegation,  following 
the  language  of  the  complaint,  is  insufficient  and  raises  no  issue. 

Thus  where  the  form  of  the  allegation  was  that  defendant  "  nnlawftiUy  and  wrong- 
fully seized  and  took  said  property  into  his  possession  fix>m  said  plaintiff," 
and  the  denial  was  "  that  he  (defendant)  wrongfiilly  and  unlawAiUy  seized, 
took,  or  carried  away  the  said  property  :*'  hdd,  that  the  fact  that  defendant 
took  the  property  from  the  plaintiff  was  not  denied  bnt  admitted. 

Certain  personal  property  owned  by  plaintiff,  bnt  which  had  been  used  by  A.  &  G. 
nnder  a  contract  of  hire,  was  seized  by  the  Sheriff  from  the  possession  of 
the  plaintiff  by  virtue  of  an  attachment  against  G.,  subsequent  to  which 
phuntiff  having  made  a  demand  for  the  property  upon  the  Sheriff,  bnt  not 
upon  A.  &  G.,  commenced  this  action  against  the  former  for  its  recovery : 
held,  that  the  demand,  if  necessary  at  all,  was  properly  made  upon  the  defend- 
ant in  whose  possession  the  property  was  at  the  time. 

Appeal  from  the  Fourteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

D.  JBddeny  for  Appellant. 

I.  The  defendant's  answer  alleges  possession  and  right  of  pos- 
session in  GrifiSn  of  the  property,  and  this  is  not  denied  in  the 
replication. 

n.  In  replevin  the  plaintiff  must  show  aflirmatively,  that  at  the 
time  of  the  alleged  caption,  he  was  entitied  to  the  immediate  pos- 
session of  the  property  taken.  (2  Greenl.  Ev.  531 ;  3  Wend. 
242 ;  20  Johns.  469 ;  3  HiU,  676 ;  4  Duer,  202 ;  1  Sanford,  32; 
8  Pick.  255;  15  Id.  65.) 

Says  the  Supreme  Court  of  New  York  in  speaking  of  replevin 
under  the  code :  ^^  The  action  of  replevm  under  the  code  takea 
the  place  of  replevin  as  regulated  by  the  revised  statutes,  and 
makes  it  a  substitute  for  detinue  and  a  concurrent  remedy  for 
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trespass  and  trover,  when  defendant  is  in  possession  of  the  goods. 
(Brochway  v.  Bumapy  12  Barb.  252.) 

And  in  each  of  the  forms  of  action  now  comprised  in  replevin, 
the  right  to  immediate  possession  upon  the  part  of  plaintiff,  was 
absolutely  essential. 

(In  detinue  see  Milton  v.  McDonald^  2  Miss.  45 ;  1  Chitly's 
Pleadings,  122 ;  Souider's  Dictionary,  titie  Detinue.  And  in  tres- 
pass, to  the  same  pomt,  see  2  Greenl.  512 ;  Hoyt  v.  Q-dson^  18 
Johnson,  141 ;  Bind  v.  We%t^  7  Cowen,  752  ;  Orser  v.  Storms,  9 
Id.  687 ;  Aiken  v.  Buck,  1  Wend.  466 ;  Boot  v.  Chandler j  10 
Id.  112.) 

In  trover  the  same  right  of  possession  must  be  shown  in  plaintiff. 
(^Middlesfvorth  v.  Sedgwick^  10  Cal.  393  ;  Bvsh  v.  Lyon,  9  Cow. 
55 ;  Wheels  v.  2Vam,  3  Pick.  255 ;  2  Greenleaf 's  Ev.  titie 
Trover.) 

m.  A  general  hiring  of  chattels  which  does  not  fix  the  price  to 
be  paid,  or  the  term  of  the  hiring  (as  in  this  case),  is,  in  law,  a 
contract  for  a  reasonable  price,  and  for  such  period  as  both  parties 
please,  to  be  terminated  only  by  demand,  and  both  property  and 
right  of  possession  are  for  the  time  being  out  of  the  lessor.  (Smith 
V.  EoTner,  16  East.  607 ;  Ayers  v.  BarOett,  9  Pick.  156 ;  Fair- 
hanks  V.  Phelps,  22  Id.  538.) 

Such  a  contract  is  not  terminated,  nor  the  right  of  possession 
restored  to  the  lessor  by  a  demand  made  by  the  lessor  upon  the 
Sheriff,  or  one  aoting  adversely  and  under  some  supposed  derivative 
titie  in  law  from  the  lessee.  (15  East.  607 ;  Ayer  v.  BarOett,  9 
Pick.  156  ;  Favrhanks  v.  Phelps,  above  cited ;  Ford  v.  Eigby  ^ 
Irwin,  10  Cal.  449.) 

In  all  these  cases  the  Court  held  that  a  hiring  for  an  indeter^ 
minate  time  must  be  terminated  by  a  demand  upon  the  lessee  or  by 
some  act  between  the  parties  themselves,  and  not  by  the  adversaiy 
act  of  a  stranger,  and  that  until  the  contract  was  so  determined 
the  right  of  possession  necessary  to  maintain  replevm  was  out  of 
the  lessor. 

Thomas  P.  Hdwley,  for  Respondent. 

I.  No  demand  upon  Atherton  &  Oriffin,  for  the  property,  was 
necessary  to  enable  plaintiff  to  maintain  this  action. 
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The  estate  of  Griffin  &  Atherton,  in  the  coach  and  horses,  waa 
a  bare  possession  and  use  by  sufferance  of  plaintiff,  and  required 
no  demand  to  divest  it.  Possession  by  indulgence  of  the  owner  is 
constructive  possession  of  such  owner.  (JWaleot  v.  Pomeroy,  2 
Pick.  122  ;  Morgan  v.  Ide  et  al.,  8  Cush.  423.) 

^^  The  possession  of  a  lessee  at  will  is  the  possession  of  the  leEh 
sor."  (Com.  Digest,  tifle  Trespass,  V,  2 ;  2  Green,  on  Ev.  Sec. 
614 ;  Pviafiey  v.  Wyl&j,  8  Johns.  432 ;  Morgan  v.  Jie,  8  Cush. 
423.) 

It  is  also  a  well  settled  rule  of  law,  that  the  general  property  of 
personal  chattels  draws  to  it  the  possession.  (2  Pick.  122 ;  Daniel 
V.  Pond,  21  Id.  371 ;  Thorp  v.  Burling,  11  Johns.  286 ;  Bubbd 
v.  Rochester,  8  Cow.  115 ;  Fo%ter  v.  Qorton,  5  Pick.  186 ;  7 
Tenn.  12 ;  2  Saunders,  47,  note.) 

K  any  demand  was  essential  before  suit  brought,  it  was  a  demand 
of  the  Sheriff  after  caption,  and  such  a  demand  was  made  by 
plaintiff. 

n.  The  averment  in  the  answer  as  to  right  of  possession  in 
Griffin  was  not  new  matter  and  required  no  reply.  GQie  complaint 
alleged  that  plaintiff  was  the  owner  of  and  entitled  to  the  possesion 
of  the  property  in  question.  The  answer  denied  the  allegation  of 
ownership  and  right  of  possession  as  set  forth  in  plaintiff's  com- 
jdaint,  and  alleged  adverse  ownership  and  right  of  possession  in 
Griffin,  thus  putting  in  issue  the  ownership  and  right  of  possession 
and  rendering  further  allegations  to  such  point  superfluous.  The 
allegation  in  the  answer  was  responsive  to  the  allegation  in  the 
complaint,  and  was  not  new  matter  requiring  a  denial  in  the  repli- 
cation.    (^Frisch  v.  Caieii,  21  Cal.  71.) 

in.  Under  the  statute  of  this  State  either  ownership  or  ri^t 
of  possession  is  sufficient  to  enable  plaintiff  to  maintain  his  action. 
The  right  of  immediate  possession  in  the  owner  of  the  properly  is 
not  really  essential  to  enable  such  owner  to  maintain  replevin 
against  a  stranger  for  an  injury  to  his  reversionary  interest.  (^Kuhr 
land  V.  Sedgmcky  17  Cal.  127.) 

No  adverse  or  intervening  estate  or  interest  in  or  to  the  property 
was  shown  in  Griffin  &  Atherton  other  than  a  mere  bailment  at 
will  of  plaintiff,  hence  the  rule  "  that  the  general  property  draws  to 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TERM,    1863.       167 

Woodworih  v.  Knowlton. 

it  ilie  possession  where  there  is  no  intervening  adverse  right  of 
enjoyment,"  applies  to  this  case.  (See  2  Greenl.  Ev.  Sec.  614, 
and  cases  before  cited.) 

Where  the  baibnent  is  at  the  will  of  the  owner  and  he  can  at 
any  time  take  the  property  into  his  own  hands  at  pleasure,  in  such 
case  he  can  maintain  trespass  as  for  an  injury  to  his  own  actual 
possession,  and  this  proof  will  support  the  averment.  (1  Chitty 
on  Plead.  9,  169 ;  Lotan  v.  Cro%%^  2  Camp.  464 ;  HubbOl  v. 
Bocheiter,  8  Conn.  115 ;  Bmgham  v.  Sprague^  15  Pick.  102 ; 
Starr  v.  Jackson^  11  Mass.  519 ;  Walcott  v.  Pomeroy^  2  Pick. 
122 ;  Woodruff  v.  Hahey,  8  Id.  833 ;  Morgan  v.  Ide  et  al.,  8 
Cush.  423.) 

Trespass  de  bonis  aud  replevin  are  concurrent  remedies.  {AUen 
V.  Orary^  10  Wend.  849;  1  Mason,  322;  StewaH  v.  WeUs,  6 
Barb.  79 ;  10  Johns.  373.)  For  any  wrongful  taking  of  goods  for 
which  trespass  could  be  maintained  replevin  lies.  (^Hopkins  v. 
SopkinSj  10  Johns.  369 ;  Paughbrun  v.  Partridge^  7  Id.  140 ; 
Dunham  v.  Wyckoff,  3  Wend.  280.) 

Possession  of  a  lessee  at  will  is  the  possession  of  the  lessor,  and 
no  demand  is  necessary  to  be  made  upon  such  lessee  for  the  deliv- 
ery of  the  property  before  suit  can  be  maintained  by  the  lessor 
against  a  third  person  for  the  wrongful  taking  or  detention  thereof. 
( Woodbury  v.  LK/ng,  8  Pick.  544 ;  Boise  v.  -Knoa;,  10  Met.  40 ; 
Thurston  v.  Blanchard,  22  Pick.  20.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  for  the  possession  of  Q^rtaiQ  personal  property, 
to  wit :  a  coach  and  eight  horses.  Woodworth,  the  plaintiflF,  a  liv- 
ery stable  keeper,  let  GriflBn  &  Atherton  use  the  properly,  and 
they  agreed  to  pay  for  the  use  of  the  same  by  the  following  instru- 
ment of  writing  executed  by  them : 

"  Grass  Valley,  August  4th,  1861. 
"  This  is  to  certify  that  we  agree  to  pay  to  B.  F.  Woodworth  six 
dollars  per  day  for  the  use  of  eight  horses  and  a  coach  to  run 
between  Boston  Ravine  and  Nevada. 

"  J.  P.  Atherton, 
"  A.  Griffin." 
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On  the  twenty-third  day  of  October,  1861,  Knowlton,  as  the 
Sheriff  of  Nevada  County,  attached  the  coach  and  horses  as  the 
properiy  of  Griffin,  imder  and  by  virtue  of  a  writ  of  attachment  in 
his  hands  for  service.  *  The  plaintiff  recovered  judgment  in  the 
District  Court.  A  motion  for  a  new  trial  was  denied,  and  the  de- 
fendant appeals  to  this  Court. 

The  proceedings  in  this  case  were  had  during  the  existence  of 
the  statute  requiring  a  replication  to  new  matter  set  up  in  the 
answer.  In  this  case  the  complaint  averred  that  the  plaintiff  was 
the  owner  and  entitled  to  the  possesion  of  the  properiy  in  ques- 
tion ;  the  answer  denies  this  averment,  and  avers  that  at  the  time 
of  the  levy  upon  the  property,  it  was  the  property  in  the  possession 
of  and  owned  by  Griffin.  Appellant  avers  that  this  is  new  matter 
in  the  answer,  and  is  admitted  to  be  true,  not  being  denied  in  the 
replication.  An  exanunation  of  the  record  discloses  the  fact  that 
it  is  directly  denied  in  the  replication ;  but  even  if  it  had  not  been, 
these  averments  in  the  answer  are  not  new  matter  within  the  mean- 
ing of  the  statute.  It  is  but  another  form  of  denial  of  plaint- 
iff's ownership  and  right  of  possession  set  forth  in  the  complaint. 
(^Friseh  V.  Caler,  21  Cal.  71.) 

Appellant  also  contends  that  plaintiff  did  not  show  that  he  was 
entitied  to  the  possession  of  the  property  at  the  time  of  the  com- 
mencement of  the  action,  because  he  did  not  prove  any  demand  of 
Atherton  or  Griffin  for  the  property ;  that  they  held  the  property 
as  lessees ;  that  their  right  of  possession  as  such  lessees  could  not 
be  termmated  without  a  special  demand  upon  them.  The  pleadings 
in  this  case  are  verified,  and  the  complaint  avers  that  the  plaintiff 
was,  on  the  day  of  the  talnng,  the  owner  of  and  entitied  to  the  pos- 
session of  the  property,  and  that  the  defendants  ^^  unlawfully  and 
wrongfiilly  seized  and  took  said  property  into  their  possession  from 
said  plaintiff,"  etc.  The  answer  denies  "  that  he  wrongftdly  and 
unlawfully  seized,  took,  or  carried  away  the  said  property,"  etc. 
This  is  no  denial  of  the  fact  that  he  seized  and  took  the  property 
from  the  plaintiff;  it  is  a  mere  denial  that  it  was  wrongfully  or 
unlawfully  done.  (^KtMand  v.  Sedgwick^  17  Cal.  123 ;  Cavlfidd 
V.  Sanders^  Id.  669 ;  Btgigim  v.  WurteUj  18  Id.  830 ;  Busanius 
V.  Coffee,  14  Id.  92 ;  Blarikman  v.  VdOyo,  16  Id.  644.)    The 
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pleadings,  therefore,  admit  that  the  defendant  took  the  property 
firom  the  plaintiff,  and  this  seems  to  be  sustained  by  the  evidence  of 
Atherton,  who  says :  "  I  saw  the  property,  before  it  was  attached, 
in  Woodworth's  stable."  The  evidence  and  pleadings  show  clearly 
that  the  plaintiff  was  the  owner  of  the  property,  and  in  possesion 
at  the  time  of  the  levy  of  the  attachment,  and  we  see  nothing  in 
ilie  evidence  showing  a  right  of  possession  in  any  person  other  than 
ilie  plaintiff  at  the  time  of  the  commencement  of  the  suit.  -  The 
attachment  gave  the  defendant  no  authority  to  take  property  owned 
by  the  plaintiff,  and  his  seizure  of  the  property  was  therefore 
wrongful  and  unlawful.  K  any  demand  whatever  was  necessaiy 
in  this  case,  which  is  not  very  clear,  it  was  sufficient  to  make  that 
demand  of  the  party  in  actual  possession,  and  who  was  able  to  com- 
ply with  it,  and  it  would  have  been  but  an  idle  ceremony  to  make 
a  demand  of  Atherton  or  Griffin,  who  could  not  have  complied  with 
it  had  they  been  willing  to  do  so. 
Judgment  affirmed. 


BRADLEY  et  al.  v.  KENT. 

Thr  "amount  in  oontroyersj/'  which,  in  actions  on  contract,  determines  the 
jurisdiction  of  a  Justice's  Court,  is  the  principal  sum  sued  for  exclusive  of 
costs. 

A  Justice's  Court,  or  a  County  Court  on  appeal  from  a  Justice's  Court,  does  not 
necessarily  exceed  its  jurisdiction  by  rendering^  a  judgment  for  more  than 
two  hundred  dollars.  The  judgment  may  exceed  the  "  amount  in  contro- 
Tersy  "  upon  which  alone  the  jurisdiction  depends. 

The  provisions  of  Sec.  422  of  the  Practice  Act,  authorizing  parties  to  be  examined 
as  witnesses  on  their  own  behalf,  are  applicable  to  Justices'  Courts. 

A  notice  for  a  party  to  testify,  under  Sec.  22  of  the  Practice  Act,  while  it  need 
not  set  forth  all  the  evidence,  or  each  particular  fact,  upon  which  the  party 
intends  to  be  examined,  must  specify  each  particular  subject  matter  respecting 
which  ho  intends  to  testify  with  a  reasonable  degree  of  certainty  and  particu- 
larity. It  is  insufficient  to  merely  refer  to  the  issues  or  the  allegations  of  the 
pleadings. 

A  notice  for  a  party  to  testify,  stated  the  points  ,as  follows :  "  And  the  points 
upon  which  it  is  intended  to  examine  said  Charles  Kent,  defendant,  on  said 
trial  will  be  on  every  issue  made  by  complaint  and  answer  now  on  file  in  said 
cause,  and  every  allegation  contained  in  platntifia'  said  complaint  denied  by 
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defendant's  answer,  and  particalarly  concerning  the  matters  alleged  by  plaint- 
ifi  on  transfer  of  note  to  Charles  Kent  bj  Vandiven,  also  all  the  allegations 
made  by  plaintiflb  concerning  protest,  demand,  presentment,  and  notice,  and 
averred  waiver  of  demand,  denied  by  defendant :  hdd,  that  the  notice  was 
too  uncertain  and  indefinite  to  authorize  any  examination  of  defendant  on  his 
own  behalf. 

Appeal  &om  the  Gounfy  Court  of  Nevada  County. 
The  &ct8  are  sufficientlj  stated  in  the  opinion. 

Harmon  ^  HarUy  and  J.  «7.  Caldwell^  for  Appellant. 

I.  The  Court  erred  in  refusing  to  allow  Charles  Kent  to  tes- 
tify on  the  trial  m  said  cause.  (Prac.  Act,  Sees.  422,  620 ;  1 
Bouv.  Law  Diet,  definmg  «  Point ;"  New  York  Prac.  Sec.  899; 
FaUan  v.  Kw,  8  How.  Pr.  841 ;  Benham  v.  The  New  York  0. 
R.  Co.  18  How.  198 ;  CUment  v.  AdarMj  1  Id.  166 ;  CoUvm 
V.  Knapp,  18  Barb.  582 ;  aMle  v.  Kwng^  11  How.  248 :  Farly 
V.  Flanagan^  1  Smith,  818 ;  BmhUl  v.  Qwyam^  2  Abbot,  79.) 

n.  The  Court  erred  in  rendering  a  judgment  for  the  sum  of 
two  hundred  and  four  dollars  for  the  reason  said  Court  has  not 
jurisdiction  over  the  subject  matter  of  the  judgment.  (FiUett  v. 
Engler^  8  Cal.  76  ;  Black  v.  Eerrickj  5  Id.  279  ;  Zander  v.  Coe^ 
Id.  280 ;  HaH  v.  Moon^  6  Id.  161 ;  Freeman  v.  Powers^  7  Id. 
104.) 

John  &arberj  for  Respondent. 

I.  The  sum  claimed  in  the  declaration  or  complaint,  and  not 
the  judgment  rendered,  is  the  test  of  jurisdiction.  (8  Ind.  548 ; 
Middletan  v.  EiatveSy  6  Blackf.  897 ;  Swift  v.  Wbods^  5  Id.  97 ; 
Wetherill  v.  iwAoittonte,  etc.^  Id.  857;  Bamum  v.  SmaU^  4  Ind. 
50 ;  Strong  v.  JDanidSy  8  Mich.,  Gibbs,  466 ;  Bridge  v.  BaUew^ 
11  Texas,  269 ;  Pharis  v.  Carver^  18  B.  Mon.  286 ;  BaUinger  v. 
Ford,  14  Bai-b.  250 ;  Fenton  v.  Barred,  17  Penn.  158 ;  1  Mor- 
ris, 816  ;  Sherma  v.  Clark,  8  McLean,  91 ;  Tager  v.  Hannah,  6 
Hill,  681 ;  Bvtler  v.  Potter,  17  Johns.  145.) 

In  this  case  the  sum  claimed,  exclusive  of  interest,  is  less  than 
two  hundred  dollars  —  the  defendant  appeared  —  so  the  Court 
acquired  jurisdiction  both  of  the  subject  matter  and  of  the  peison. 
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n.  The  notice  for  a  parfy  to  testify  must  be  more  specific  thaa 
the  pleadings.  A  notice  that  defendant  will  be  examined  on  ail 
the  matters  in  issue  is  clearly  insufiBcient,  for  a  mere  notice  of  the 
intention  to  testify  would  give  the  same  information. 

No  witness  in  any  case  can  testify  except  upon  the  issue  joined. 
The  allegata  and  probata  must  always  correspond,  and  to  hold  such 
a  notice  sufficient  would  be  to  render  nugatoiy  that  part  of  the 
statute  which  requires  the  points  to  be  specified.  The  object  of  the 
statute  would  be  best  efiected  by  requiring  the  notice  to  contain 
the  proposed  evidence  in  full.  But  tins  notice  is  insufficient  under 
a  much  less  stringent  construction.  The  specification  mustat  least 
be  as  definite  as  in  a  bill  of  particulars.  (^PattiBon  v.  JoTvnwn^ 
16  How.  Pr.  289 ;  Wiggim  v.  Qam,  8  Sand.  738 ;  Conor  v. 
Evtchin%ovi,j  17  Cal.  279 ;  see  also  Falon  v.  Kee^e^  8  How.  Pr. 
841 ;  Benham  v.  New  York  Cm.  B.  Co.,  13  Id.  198.) 

Cbocker,  J.  delivered  the  opinion  of  the  Court — Copk,  C.  J.  and 
Norton,  J.  concurring. 

This  action  was  commenced  in  a  Justice's  Court  to  recover  the 
amount  due  on  a  promissory  note  for  one  hundred  and  ninety-three 
dollars  and  thirteen  cents,  with  cost  of  protest  and  interest.  It  was 
appealed  to  the  County  Court,  where  the  plaintiflb  recovered  judg- 
ment for  two  hundred  and  four  dollars,  and  the  defendant  appeals 
therefrom  to  this  Court. 

The  appellant  contends  that  the  County  Court  had  no  jurisdic- 
tion to  render  judgment  for  a  sum  exceeding  two  hundred  dollars, 
and  that  the  judgment  in  this  case  is  therefore  void,  and  refers  to 
the  case  of  FitteU  v.  Unffler  (8  Cal.  76).  In  that  case  the  suit 
in  controversy  was  commenced  before  a  Justice  of  the  Peace  for  the 
sum  of  two  hundred  dollars,  but  the  defendant  appeared  and  con- 
fessed judgment  for  three  hundred  dollars ;  and  the  Court  held  that 
Justices  of  the  Peace  could  not  entertun  suits  for  money  demands 
'^  where  the  amount  in  controversy  exceeds  two  hundred  dollars '' 
and  that  consent  of  parties  could  not  extend  this  jurisdiction.  It 
was  not  there  held  that  Justices'  Courts  could  not  render  judgments 
for  sums  exceeding  two  hundred  dollars.  The  ^'  amount  in  contro- 
versy "  is  what  determines  the  jurisdiction.    In  this  case  it  was  the 
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amount  of  the  note,  exclusive  of  interest  and  costs — ^ihat  is,  one 
hundred  and  ninetj-three  dollars  and  thirteen  cents — ^and  clearly 
within  the  jurisdiction  of  the  Justices'  and  County  Courts.  The 
Constitution  establishes  the  jurisdiction  of  the  District  Courts  over 
all  civil  cases  '^  where  the  amount  in  dispute  exceeds  two  hundred 
dollars,  exclusive  of  interest,"  leaving  the  Legislature  to  confer 
jurisdiction  in  all  such  cases  where  the  amount  in  dispute  is  two 
hundred  dollars  and  under,  exclusive  of  interest,  upon  inferior 
Courts,  and  this  they  have  done  in  the  act  organizing  Courts  of  Jus- 
tice (Wood's  Dig.  155,  Sec.  67)  where  Justices'  Courts  are  author- 
ized to  take  jurisdiction  '^  of  an  action  arising  on  contracts  for  the 
recovery  of  money  only,  if  the  sum  claimed,  exclusive  of  interest, 
does  not  exceed  two  hundred  dollars."  (^Zander  v.  Ooe,  6  Cal. 
230.) 

The  appellant  also  contends  that  the  Coimty  Court  erred  in  refus- 
ing to  permit  the  defendant  to  testify  as  a  witness  on  the  trial  of  the 
cause  on  his  own  behalf.  He  claimed  the  right  to  be  thus  exam- 
ined, under  the  amendment  of  Sec.  422  of  the  Practice  Act, 
adopted  in  1861.  (Stat,  of  1861,  521, 522.)  He  introduced  a 
notice  duly  served  on  plaintiffe'  attorney,  more  than  ten  days  before 
trial.  The  notice  states  the  points  on  which  he  is  proposed  to  be 
examined,  as  follows :  "  And  the  points  upon  which  it  is  intended  to 
examine  said  Charles  Kent  on  said  trial  will  be  on  every  issue  made 
by  complaint  and  answer  now  on  file  in  said  cause,  and  every  alle- 
gation contained  in  plaintifis'  complaint  denied  by  defendant's  an- 
swer, and  particularly  concerning  the  matters  alleged  by  plaintiff 
on  transfer  of  note  to  Charles  Kent  by  Yandiven ;  also  all  the  alle- 
gations made  by  plaintifis  concerning  protest,  demand,  presentment, 
and  notice,  and  averred  waiver  of  demand  denied  by  defendant." 

The  respondents  insist  that  this  amendment  to  Sec.  422  does 
not  apply  to  Justices'  and  County  Courts,  but  in  this  they  are  mis- 
taken. Sec.  620  of  the  Practice  Act  provides  that  the  provis- 
ions of  Title  XI  of  that  act,  so  far  as  consistent  with  the  jurisdic- 
tion and  powers  of  Justices'  Courts,  shall  be  applicable  thereto ; 
and  Titie  XI  includes  Sec.  422.  We  see  nothing  in  this  section 
as  amended  inconsistent  with  the  jurisdiction  and  powers  of  these 
Courts.    But  the  principal  ground  of  objection  is  to  the  notice 
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itself,  that  it  is  not  sufficienilj  specific  in  its  statement  of  the 
points  on  which  the  party  is  intended  to  be  examined.  The  lan- 
guage of  the  statute  is  that  notice  must  be  given  of  such  intended 
examination,  "  specifying  the  points  upon  which  such  party  or  per- 
son is  intended  to  be  examined."  The  statute  clearly  requires  that 
the  points  shall  be  specifically  set  forth ;  that  is,  they  are  not  to  be 
stated  in  general  terms.  As  to  the  degree  of  particularity,  we 
do  not  deem  it  necessary  to  set  forth  in  the  notice  all  the  evidence 
he  intends  to  ofier,  or  each  particular  fact  that  he  intends  to  state ; 
but  it  must  set  forth  each  particular  subject  matter  respecting  which 
he  intends  to  testify,  with  a  reasonable  degree  of  certainty  and  par- 
ticularity. In  &ct,  attorneys,  in  drawing  notices  under  this  statute, 
cannot  be  too  particular  in  specifying  the  points  on  which  they  in- 
tend to  examine  the  parfy .  It  is  entirely  insuflScient  to  merely  refer 
to  the  issues  made  up  by  the  pleadings,  or  to  the  allegations  of  the 
pleadings.  (^Falon  v.  Keese,  8  How.  Pr.  S41 ;  Benham  v.  New 
York  Central  Railroad  Co.,  13  Id.  198  ;  Pattuon  v.  Johnson,  15 
Id.  289.) 

Tested  by  the  rule  thus  laid  down,  the  notice  in  this  case  is 
clearly  insufficient,  and  the  Court,  therefore,  correctiy  refused  to 
permit  the  defendant  to  testify  as  a  witness  on  his  own  behalf.  It 
refers  entirely  to  the  issues  made  by  the  pleadings,  and  to  the  alle- 
gations in  the  pleadings.  The  latter  part  of  the  notice  refers  to 
allegations  of  the  plaintiffi  upon  certain  matters,  without  stating 
whether  these  are  to  be  found  in  the  pleadings  or  are  mere  outside 
talk.     This  is  entirely  too  general,  uncertain,  and  indefinite. 

For  these  reasons  the  judgment  is  affirmed. 


LAWRENCE  v.  MARTIN. 

A  CAUSE  of  action  for  a  malicious  prosecution  is  not  assignable. 

The  recovery  of  a  verdict  in  an  action  for  a  personal  tort  does  not  change  the 

character  of  the  claim  to  a  debt  which  can  be  assigned. 
Costs  are  only  an  incident  of  a  verdict,  and  when  the  verdict  is,  from  its  nature, 

unassignable  an  attempt  to  assign  it  will  not  pass  the  costs. 
A  Judgment  rendered  upon  an  unassignable  cause  of  action  for  a  tort  is  a  debt 
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In  an  action  for  malicions  prosecntion  the  plaintiff,  after  a  yerdict  in  his  &vor  and 
before  jadgment,  assigned  the  cause  of  action  and  Terdict.  Jndgpnent  haying 
been  snbseqaently  entered,  defendant  was  gamisheed  under  three  executions 
issued  on  other  judgments  against  the  plaintiff,  and  paid  to  the  Sheriff  the 
amount  of  the  judgment  in  fayor  of  plaintiff  against  him,  who  applied  the 
same  upon  the  executions :  hdd,  that  the  assignment  was  yoid,  and  that  the 
payment  by  defendant  to  the  Sheriff  was  a  satisfaction  of  the  judgment. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opimon  of  the  Court. 

H.  A.  Lawrevice,  Appellant  in  pro.  per. 

I.  In  the  following  cases,  in  New  York,  verdicts  in  actions  of 
tort  were  assigned  to  the  attorneys  before  judgment  was  entered 
thereon,  and  it  was  held  valid.  (^O&untryman  v.  Boyer^  3  How. 
Pr.  387  ;  Eobinsm  v.  Weeks,  6  Id.  161 ;  Nash  v.  HamilUm,  8 
Ab.  Pr.  35 ;  Voorhies'  N.  Y.  Code,  Sec.  293.) 

Countryman  v.  Boyer  is  a  case  like  the  present,  wherein  all  the 
points  in  this  case  are  fiillj  discussed,  the  authorities  cited,  and 
the  decision  in  our  favor. 

In  Nash  V.  Hamilton  the  only  point  raised  was  whether  verdict 
in  an  action  of  slander  could  be  assigned  to  the  attorney  before 
judgment :  hdd,  upon  full  review  of  the  authorities,  and  upon  the 
authority  of  the  foregoing  cases,  and  also  of  Stanton  v.  Thomas 
(24  Wend.  70),  and  The  People  v.  Tioga  Com.  Pleas  (19  Id. 
73),  to  be  assignable. 

So  in  England  it  has  been  repeatedly  held  in  cases  ariang  under 
the  Bankruptcy  Act,  that  in  actions  of  tort,  "  where  the  verdict 
was  before,  the  judgment  after,  the  bankruptcy,  the  judgment  has 
relation  to  the  time  of  verdict,  and  the  certificate  will  bar  the 
debt."  (JJc  parte  Charles,  16  Ves.  Ch.  256 ;  see,  also,  Lanr 
ford  V.  Mis,  ex  parU  Hill,  11  Id.  646 ;  Robinson  v.  Vale,  9 
Eng.  Com.  Law,  231 ;  Kane  v.  Didex,  3  E.  D.  Smith,  127 ;  Pr. 
Act,  Sec.  16  ;  1  Bur.  Pr.  281,  282.) 

At  any  rate,  the  bill  of  costs^  one  hundred  and  twenty  dollars, 
had  been  filed  at  the  time  of  the  assignment,  and  they  were  em- 
braced in  the  assigmnent,  and  it  required  no  judgment  to  make 
them  a  debt  at  that  time,  and  assignable.    (Ex  parte  BxU,  11  Yes. 
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646.)  Martin  cannot  question  the  validity  of  the  assignment.  No 
one  but  plaintiff  can  complain  of  that. 

n.  Notice  of  the  assignment  needed  not  to  be  given  to  Martin 
to  avoid  the  effect  of  a  payment  under  Sec.  240  of  the  Practice 
Act.  \ 

In  BobiMon  v.  Weeks  (6  How.  Pr.  161),  above  cited,  it  was 
held  that  Sec.  240  was  permissive  merely ;  and  the  result  of  the 
cases  shows  that  it  is  a  permission  of  which  a  debtor  to  a  judgment 
debtor  can  avail  himself  only  at  great  risk  of  loss.  In  this  case 
(^Bobmsan  v.  Weeks)  defendant  had  no  notice  of  the  assignment 
by  plaintiff  at  the  time  he  paid  to  Sheriff. 

The  assignment  of  a  chose  in  action  will  transfer  the  interest  to 
the  assignee,  notwitiistanding  a  subsequent  garnishment  in  favor  of 
a  creditor  of  the  assignor ;  and  notice  of  the  assignment  to  the 
debtor  is  not  necessary  to  protect  the  assignee.  (^Morgan  v.  Law, 
Ehbets  ^  Co,,  6  Cal.  825 ;  WhitUm  v.  LMe,  Geo.  Decis.  Pt.  11, 
99  ;  Utaefidd  v.  Smith,  5  Shep.  827  ;  Smith  v.  SterriU,  24  M5ss. 
8  Jones,  260 ;  MarmadvJce  v.  McMasters,  Id.  51 ;  Pdlman  v. 
Hart,  1  Penn.  268  ;  21  Ala.  166 ;  15  Miss.  409.) 

m.  The  garnishment  upon  Martin  did  not  constitute  a  lien 
upon  the  money  due.  The  first  garnishment  was  before  judgment 
entered,  and  after  assignment.  The  second  garnishment  was  on 
the  twenty-fifth,  nine  days  after  the  assignment.  If  the  titie 
passed  by  the  assignment,  then  there  was  nothing  left  to  garnishee. 
If  it  did  not  pass  by  the  assignment,  then  the  garnishment  was  of 
no  effect,  because  a  judgment  can  be  levied  upon  by  execution  and 
sold,  and  therefore  the  moneys  due  thereon  cannot  be  gamisheed. 
(^Trowlidge  v.  Means,  5  Pike,  135,  700 ;  Fare  et  al.  v.  Manlave 
rfaZ.,18Cal.  486.) 

John  R,  Jarhoe,  for  Respondent. 

I.  The  first  assignment  being  made  before  the  case  was  tried, 
was  the  assignment  of  a  cause  of  action  arising  out  of  a  mere  per- 
sonal tort,  which  camiot  be  assigned.  (JJomegys  v.  Vmse,  1  Pet. 
198.)  A  cause  of  action  which  affects  the  estate  as  trover  for  con- 
version of  goods,  survives  the  person  and  is  assignable  ;  but  a  mere 
personal  tort  as  ^^  malicious  prosecution  dies  with  the  person  and  is 
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not  assignable."  (Burrill  on  Assignments,  78,  and  cases  cited  in 
Note  2,  2d  Ed.;  Hodgman  v.  We9tem  R.  M.,  7  How.  Pr.  492.) 

n.  A  verdict  in  a  case  of  this  nature,  does  not  change  the 
nature  of  the  demand.  (^Crouch  v.  Qridley^  6  Hill,  250 ;  Davenir 
poH  V.  Ludlowy  4  How.  S37 ;  EoUrmn  v.  WeekB,  6  Id.  161.) 
Even  the  case  of  ex  parte  Charles  (16  Yesey,  256)  holds  that  in 
an  action  of  tort  there  is  no  debt  till  after  judgment.  The  costs 
were  an  incident  merely  of  the  judgment,  and  the  very  case  cited 
by  plaintiff  is  opposed  to  his  position. 

in.  Even  if  there  was  a  proper  assignment  to  IVilliams  and 
Parmelee,  Martin  paying  over  the  money  in  good  faith  to  the 
Sheriff  would  be  protected,  provided  he  paid  before  notice  of  his 
assignment.  Equity  protects  only  the  interest  of  an  equitable 
assignee  against  a  payment  to  the  assignor,  or  as  in  this  instance  to 
the  Sheriff  his  representative,  after  he,  the  assignee,  has  notified  the 
debtor  of  the  assignment,  for  if  the  debtor  pays  to  the  assignor  in 
good  faith  before  being  notified  of  the  assignment,  the  assignee 
loses  by  his  own  laches.  (Story's  Eq.  Juris.  Sees.  1047, 1057 ; 
Pope  V.  Huth,  14  Cal.  403.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  and 
Crocker,  J.  concurring. 

This  action  was  brought  to  recover  damages  for  a  malicious  pros- 
ecution. After  the  action  was  commenced,  but  before  trial,  the 
plaintiff  assigned  the  cause  of  action  to  G.  E.  Parmelee.  A  verdict 
was  obtained  by  the  plaintiff,  and  then,  before  the  judgment  was 
entered,  the  plaintiff,  as  he  states,  with  the  consent  of  Parmelee, 
assigned  one-half  of  the  recovery  to  C.  H.  S.  Williams.  Some 
months  afterwards,  and  aftier  the  judgment  was  entered  on  the 
verdict,  the  defendant  paid  the  amount  of  the  judgment  to  the 
Sheriff  of  San  Francisco  County  in  satisfaction  of  two  executions 
held  by  him  against  Lawrence  in  favor  of  other  parties.  An  execu- 
tion having  been  subsequentiy  issued  on  the  judgment  in  this  action, 
the  defendant  obtained  an  order  setting  it  aside,  fix>m  which  order 
this  appeal  is  taken. 

The  defendant  claims  that  the  payment  to  the  Sheriff  was  a 
satis&ction  of  the  judgment  in  this  action,  pursuant  to  the  pro- 
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visions  of  Sec.  240  of  the  Civil  Practice  Act.  The  plaintiff,  in 
behalf  of  Parmelee  and  Williams,  claims  that  such  payment  was 
ineflfectaal  to  satisfy  the  judgment,  because  at  the  time  of  such 
payment  the  debt  had  been  transferred.  To  this  the  defendant 
replies  that  the  assignment,  being  before  judgment,  was  not  of  a 
debt,  but  of  a  cause  of  action  for  a  personal  injury,  which  is  not 
assignable;  and  also,  that  if  assignable,  the  payment  was  made 
before  notice  of  such  assignment. 

The  plaintiff  cites  the  case  of  Bobinson  v.  Weeks  (6  How.  Pr. 
161)  as  a  decision  that  the  want  of  notice  of  the  assignment 
does  not  render  such  a  payment  effectual  if  an  assignment  had  in 
&ct  been  made,  upon  the  ground  that  such  a  payment  is  voluntary 
and  the  party  making  it  must  take  care,  at  his  own  risk,  that  he 
pays  to  or  for  the  benefit  of  the  party  to  whom  he  at  the  time  owes 
the  debt.  It  is  not  necessary  for  us  to  consider  the  soundness  of 
the  reasoning  upon  which  this  proposition  is  based,  because  the  same 
case  admits  that  a  cause  of  action  for  a  personal  injury  is  not 
assignable.  That  action  was  for  an  injury  to  property,  and  the 
Court  say  in  regard  to  assignments  for  torts :  ^'  The  whole  difficulty 
in  regard  to  it,  seems  to  have  arisen  fix>m  not  distinguishing  between 
such  cases  "  (injury  to  property)  "  and  Tnere  personal  torts,  as 
assault  and  battery,  slander  and  the  like,  which  die  witii  the  person, 
and  which  all  the  authorities  agree  cannot  be  assigned."  In  that 
case  the  assignment  was  after  verdict  and  before  judgment,  as  in 
this  case,  and  it  is  clear  from  the  remarks  just  quoted,  that  the 
payment  would  have  been  held  good,  if  the  cause  of  action  had 
been  for  a  personal  injury,  as  in  this  case,  and  for  that  reason  not 
assignable.  '^  In  the  latter  case,"  say  the  Court,  ^^  there  is  nothing 
to  assign  but  a  mere  injury,  which  does  not  survive  the  decease 
of  the  injured  party,  and  in  which  no  person  can  be  regarded  as 
having  any  property."  This  remark  answers  the  plaintiff's  sugges- 
tion, that  he  alone,  and  not  the  defendant,  can  object  to  the  assign- 
ment. The  objection  to  the  assignment  does  not  arise  upon  the 
form  or  sufficiency  of  the  assignment,  but  upon  the  circumstance 
that  the  assignment  is  a  nullity  because  there  was  no  assignable 
subject  upon  which  it  could  operate.  (See  a]|K)  the  cases  of  Come- 
gys  V.  Vas%e^  1  Pet.  198;  and  Hodgman  v.  Western  BaUroady  7 
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How.  Fr.  492.)  •Although  the  case  of  Cowntryman  y.  Boyer 
(3  Id.  887)  is  in  words  an  authority  for  the  plaintiff,  the  deci- 
sion upon  this  point  is  made  without  reference  to  other  decidons 
and  without  noticing  the  distinction  between  wrongs  to  the  person 
and  wrongs  to  property.  If,  as  one  case  suggests,  the  assignment 
mi^t  amount  to  a  covenant  by  the  asedgnor  not  to  collect  the  judg- 
ment when  recoyered,  still  it  was  not  an  assignment  of  any  thing, 
and  the  plaintiff  remained  the  owner  of  the  judgment  and  the 
defendant's  debtor  when  the  money  was  paid  to  the  Sheriff. 

The  plaintiff  in  his  brief  assumes  that  the  payments  were  made 
upon  the  executions  under  which  Sheriff  Doane  had  made  a  levy, 
and  argues  that  his  successor,  Ellis,  could  not  receire  payment 
upon  them.  The  defendant's  affidavit,  however,  states  the  money 
to  have  been  paid  to  the  Sheriff  on  alias  executions,  and  the  receipt 
of  Ellis  is  for  money  paid  on  the  executions  of  which  he  had  made 
levies. 

The  costs  are  only  an  incident  of  the  verdict.  They  were  not 
assigned  in  terms,  nor  was  any  judgment  to  be  recovered  assigned. 
If  the  verdict  did  not  pass  by  the  assignment,  the  costs  did  not  pass. 

The  character  of  the  claim  was  not  changed,  and  it  did  not 
become  a  debt,  which  could  be  assigned  in  consequence  of  the  ver- 
dict before  a  judgment  was  entered  thereon.  (^Cnmch  v.  Cfridfyj 
6  HiU,  250 ;  KeOogg  v.  Sehvlyer,  2  Denio,  78 ;  JEx  parte  Charles j 
14  East.  197.) 

After  judgment  was  entered  upon  the  verdict,  it  became  a  debt 
which  the  defendant  could  pay  to  the  Sheriff  on  executions  against 
the  plaintiff.     (^MaUory  v.  NorUmy  21  Barb.  424.) 

The  order  appealed  firom  is  therefore  affirmed. 


m  THE  MATTER  OF  JOHN  R.  CORRTELL. 

Whbrk,  npon  application  for  discharge  by  habeaa  corput,  it  appears  that  the  pris- 
oner, bj  yirtne  of  a  commitment  in  due  fonn,  is  detained  to  answer  an  iodict- 
ment  pending  in  a  Criminal  Court,  the  Court  or  Judge  hearing  the  application 
may  proceed  to  inquire  whether  the  indictment  charges  any  ofiense  known  to 
the  law ;  and  npon  determining  that  it  does  not,  may  discharge  the  prisoner. 
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The  statement  in  an  indictment  of  some  offense  known  to  the  law  is  essential  to 

the  jurisdiction  of  the  Court,  and  is,  therefore,  under  well  settled  rules,  a  &ct 

which  may  he  inquired  into  upon  habeas  corpus. 
The  eugrossed  copy  of  a  legislative  hill  of  any  session  prior  to  that  of  1862  is 

not  a  public  record  within  the  meaning  of  Sec.  87  of  the  act  conoezning 

crimes  and  punishments. 

Application  for  discharge  by  hdbeoB  corpuB. 

The  petition  aUeges  that  ihe  petitioner,  John  R.  Corryell,  is  ille- 
gaUj  detained  in  custody  by  the  Sheriff  of  San  Francisco  County, 
and  that  the  only  authority  for  his  detention  is  an  order  of  commit- 
ment made  by  the  Court  of  Sessions  of  that  counly,  a  copy  of  which 
is  set  forth  in  the  petition.  This  order  recites  the  finding  of  an 
indictment  by  the  Grand  Jury  of  said  county  against  said  Conyell, 
which  is  still  pending  and  undetermined  in  said  Court,  and  which  it 
sets  forth  in  full.  The  indictment  accuses  CorryeU  '^  of  tiie  crime 
of  altering  and  fieklfidfying  a  document  and  record  belonging  to  a  pub- 
lic ofSce  within  said  State,  committed  as  follows :  llie  said  J.  R. 

CorryeU,  on  the did  falsely,  deceitfully,  and  feloniously  alter 

and  falsify  a  certiun  document,  to  wit :  a  certiun  record  of  and  be- 
longmg  to  the  office  of  the  Secretary  of  State  of  the  said  State,  the 
same  being  an  engrossed  copy  of  a  bill  which  was  introduced  into 
the  Senate  of  the  State  of  California,''  at  the  session  of  1861,  '<  and 
which  said  bill  was  engrossed  by  order  of  said  Senate  at  said  ses- 
sion, and  which  bill  was  entitled  ^An  Act  to  provide  for  the  Sale  of 

Marsh  and  Tide  Lands  of  this  State,' the  same  being  then,  viz. : 

on  the  said  tenth  day  of  October,  1861,  a  public  document  of  the 
Le^lature  of  the  State  of  California,  and  by  law  a  record  of  and 
belonging  to  the  office  of  said  Secretaiy  of  State,"  and  charges  the 
altering  to  have  been  made  by  interpolating  as  an  amendment  the 
words :  ^^  either  tide  or  marsh— excepting  Alcalde  grants,  which  are 
hereby  ratified  and  confijmed." 

The  order  then  directs  that  said  CorryeU  be  committed  to  the 
custody  of  the  Sheriff,  and  detained  until  he  gives  bail  in  the  sum 
of  $6,000,  or  be  otherwise  legaUy  discharged. 

The  petition  further  aUeges  that  a  demurrer  to  the  indictment 
was  interposed  by  petitioner  in  the  Court  of  Sessions,  and  overruled, 
and  that  he  then  obtained  a  writ  of  habeas  corpus  firom  the  Judge 
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of  the  Twelfth  District  Court,  who,  after  an  examination,  remanded 
him  again  to  custody. 

On  this  petition  a  writ  of  habeas  carpus  was  granted  by  Chief 

Justice  Cope,  returnable  before  ,  and  subsequently  the  case 

was  argued  before  Cope,  C.  J.  and  Norton,  J. 

McAllister ^  for  Petitioner. 

Campbell^  for  the  People. 

Cope,  C.  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
concurring  specially. 

A  petition  having  been  presented  to  us,  stating  that  the  petitioner, 
John  R.  Corryell,  was  unlawfully  restrained  of  his  liberty  by  the 
SheriflF  of  the  County  of  San  Francisco,  a  writ  of  habeas  corpvA  was 
issued,  to  the  end  that  the  cause  of  his  restraint  might  be  inquired 
into,  and  its  legality  or  illegality  determined.  In  obedience  to  this 
writ,  the  petitioner  has  been  brought  before  us,  and  the  return  of 
the  Sheriff  shows  that  he  is  in  custody  by  virtue  of  an  order  of  the 
Court  of  Sessions  of  San  Francisco  County,  committing  him  for 
trial  on  an  indictment  found  by  the  Grand  Jury  of  the  county, 
charging  him  with  altering  and  falsifying  a  document  and  record 
belonging  to  a  public  office  in  tins  State.  The  indictment  charges 
that  the  document  altered  was  the  engrossed  copy  of  a  bill  intro- 
duced into  the  Senate  of  tiie  State  at  its  session  of  1861,  and  that 
at  the  time  of  its  alteration  it  was  a  public  record  belonging  to  the 
office  of  the  Secretary  of  State. 

The  counsel  for  the  petitioner  contends  that  no  offense  punishable 
by  law  is  charged  in  the  indictment,  and  that  consequentiy  the 
order  or  commitment  under  which  he  is  held  is  illegal  and  void.  It 
is  objected  on  the  other  side,  that  the  present  is  not  a  proper  pro- 
ceeding for  the  determination  of  that  question ;  that  the  commit- 
ment emanated  from  a  Court  of  competent  jurisdiction,  and  that  its 
action  in  the  premises  is  not  subject  to  review  on  habeas  carpus. 
Considerations  of  great  importance  are  involved  in  this  objection, 
and  altiiough  we  are  compelled  to  overrule  it  as  applied  to  a  case 
of  illegal  imprisonment,  we  find  it  extremely  difficult  to  lay  down  a 
role  under  which  abuses  may  not  be  practiced,  and  the  business  of 
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the  Courts  improperly  interfered  with.  The  vice  of  the  objection 
is  that  it  assumes  that  the  Court  had  jurisdiction,  whereas  the  fact 
of  jurisdiction  is  the  very  fact  which  the  petitioner  disputes,  alle^g 
that  the  offense  charged  is  one  not  known  to  the  law.  The  Court 
derives  its  jurisdiction  from  the  law,  and  its  jurisdiction  extends  to 
such  matters  as  the  law  declares  to  be  criminal,  and  none  otiier, 
and  when  it  undertakes  to  imprison  for  an  offense  to  which  no 
criminahty  is  attached,  it  acts  beyond  its  jurisdiction.  It  has 
never  been  doubted  that  the  fact  of  jurisdiction  was  a  proper  sub- 
ject of  inquiry  in  a  proceeding  of  this  character,  and  if  such  were 
not  the  case,  the  simple  warrant  of  a  Court,  however  arbitrary  and 
illegal  it  might  be,  would  constitute  a  complete  answer  to  the  writ. 
It  is  said  that  the  Court  before  which  a  case  is  pending  is  the 
proper  tribunal  to  decide  the  questions  arising  in  it,  and  that  no 
Judge  or  other  Court  can  interfere  by  a  collateral  proceeding  and 
impeach  its  action.  This,  as  a  general  rule,  is  undoubtedly  cor- 
rect, but  it  is  not  correct  in  cases  of  imprisonment,  where  the 
remedy  by  habecu  corpvs  is  expressly  provided  to  determme  its 
legaliiy,  which,  if  it  be  a  remedy  at  all,  carries  with  it  the  power 
of  relief.  The  remedy  extends  of  course,  only  so  far  as  to  relieve 
the  party  from  imprisonment,  if  he  be  illegally  detained ;  but  it 
certainly  does  extend  that  far,  and  it  is  the  duty  of  the  Court  or 
Judge  issuing  the  writ  to  investigate  the  cause  of  the  detention  and 
determine  whether  it  is  illegal  or  not.  This  duty  is  plainly  enjoined 
by  the  statute,  and  in  respect  to  an  imprisonment  under  the  order 
or  commitment  of  a  Court,  the  writ,  although  a  collateral  proceed- 
ing, performs  to  some  extent  the  functions  of  a  writ  of  review.  The 
statute  provides  that  ^'  If  it  appear  on  the  return  of  the  writ  of 
habeas  corpus  that  the  prisoner  is  in  custody  by  virtue  of  process 
from  any  Court  of  this  State,  or  Judge  or  officer  thereof,  such 
prisoner  may  be  discharged  in  any  one  of  the  following  cases,"  etc. 
Among  the  cases  enumerated  are  these :  "  When  the  jurisdiction 
of  such  Court  or  officer  has  been  exceeded ;"  and  "  When  the  pro- 
cess, though  proper  in  form,  has  been  issued  in  a  case  not  allowed 
by  law."  It  is  impossible  to  give  effect  to  these  provisions  except 
by  the  exercise^iOf  a  revisory  power  over  the  tribunal  imposing  the 
imprisonmenk^and  the  authorities  all  agree  that  the  jurisdiction 
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conferred  bj  the  writ  is  appellate  in  its  nature.  ^^  The  deciaon 
that  the  individual  shall  be  imprisoned/'  says  Hurd,  ^^  must  always 
precede  the  application  for  a  writ  of  habecu  corpus;  and  this  writ 
must  always  be  for  the  purpose  of  revising  that  decision."  He 
characterizes  the  jurisdiction  as  appellate,  and  says :  ^'  The  phrase 
appellate  jurisdiction  does  not  necessarily  import  a  subordination  of 
one  Court  or  officer  to  another,  altiiough  that  is  its  more  usual  sig- 
nification. It  may  signify  the  power  to  act  judicially  upon  a  ques- 
tion or  right,  notwithstanding  a  supposed  conclusion  against  it, 
resulting  from  an  alleged  judgment ;  and  this  is  its  true  significa- 
tion as  applied  to  the  writ  of  habeas  carpuB.  It  is  not,  strictiy 
speaking,  a  power  of  revision,  which  includes  properiy  the  power 
to  affirm  or  reverse  the  judgment,  and  so  establiedi  or  destroy  it, 
but  a  power  to  arrest  the  execution  of  a  void  judgment  or  order. 
It  acts  directiy  on  the  eflect  of  the  judgment,  to  wit,  the  impriscmr 
ment ;  but  only  collaterally  on  the  judgment  itself."  (Hurd  on 
Habeas  Corpus,  880.)  As  to  the  extent  of  the  jurisdiction,  the 
same  author  says :  ^'  The  jurisdiction  over  the  process  being  only 
collaterally  appellate,  the  habeas  carpiu,  as  before  intimated,  can- 
not  have  tiie  force  and  operation  of  a  writ  of  error  or  a  certiararij 
nqr  is  it  designed  as  a  substitute  for  either.  It  does  not,  like  them, 
deal  with  errors  or  irregularities  which  render  a  proceeding  void- 
able only,  but  witii  those  radical  defects  which  render  it  absolutely 
void."  (Id.  882.)  This  is  the  settied  rule  in  such  cases ;  a  pro- 
ceeding defective  for  irregularity  and  one  void  for  illegality  may 
be  reversed  on  appeal;  but  the  latter  defect  only  authorizes  a 
discharge  on  habeas  corpus.  The  process  must  be  void  and  not 
merely  voidable,  and  when  the  cause  of  commitment  is  shown,  if  it 
appear  that  the  Court  issuing  the  process  is  a  Court  of  competent 
jurisdiction,  and  that  its  jurisdiction  has  not  been  illegally  asserted, 
the  writ  has  performed  its  office.  If  it  appear,  however,  that  the 
process  was  issued  in  a  case  not  allowed  by  law,  and  in  which, 
therefore,  the  Court  had  no  jurisdiction  to  commit,  the  prisoner 
may  claim  his  discharge  as  a  matter  of  right.  Such,  according  to 
the  argument  of  the  counsel  for  the  petitioner,  is  the  case  now 
before  us ;  and  if  this  be  so,  the  imprisonment  is  illegal,  and  the 
petitioner  must  be  released. 
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The  indictment  muet  be  incorporated  in  and  constitutes  a  part  of 
tiie  order  of  commitment,  and  the  questions  presented  are  such  as 
arise  upon  the  face  of  tiie  process.  The  proposition,  broadly  stated, 
is  that  the  prisoner  has  been  guilty  of  no  crime ;  that  the  alteration 
of  tiie  document  mentioned  in  the  indictment  was  not  an  offense 
punishable  by  law.  The  Act  concerning  Grimes  and  Punishments 
(Sec.  87)  provides,  that  any  person  who  shall  alter,  de&ce,  or 
falsify  any  minute,  document,  book,  or  any  proceeding  whatever, 
of  or  belon^g  to  any  public  office  in  this  State,  shall  upon  con- 
viction be  punished,  etc.  The  indictment,  as  we  have  already 
remarked,  charges  that  the  document  in  question,  being  the 
engrossed  copy  of  a  certain  Senate  bill,  was  a  document  belong- 
ing at  the  time  of  its  alteration  to  the  office  of  the  Secretary  of 
State.  K  this  be  true,  there  is  no  doubt  that  the  indictment 
charges  an  offense  within  the  meaning  of  the  statute,  and  the  mat- 
ter resolves  itself  into  a  mere  inquiry  as  to  whether  the  document 
was  or  was  not  a  document  belonjpng  to  the  office  named.  It  was 
a  part  of  the  proceedings  of  the  Senate  at  its  session  of  1861,  and 
the  question  is  whether  there  was  any  law  transferring  it  to  the 
custody  of  the  Secretary  of  State,  and  requiring  it  to  be  kept  in 
his  office.  An  act  passed  on  the  fifteenth  of  May,  1854,  provides 
that  ^^  the  Secretary  of  State  shall  have  the  custody  of,  and  shall 
carefully  preserve,  the  enrolled  copy  of  the  Constitution  of  the 
State  of  California ;  the  description  of  the  State  seal,  and  other 
seals  of  which  a  description  may  be  required  to  be  depodted  in 
his  office ;  the  manuscripts  containmg  the  enrolled  acts  and  joint 
resolutions  and  journals  of  the  Legislature ;  and  all  the  books, 
records,  parchments,  maps,  registers,  and  papers  that  may  be 
required  to  be  deposited  in  his  office."  The  only  le^lative  docu- 
ments referred  to  in  tins  act  are  the  manuscripts  of  enrolled  acts, 
of  joint  resolutions  and  of  the  journals ;  and  it  is  not  pretended 
that  its  provisions  can  be  so  construed  as  to  include  engrossed  bills. 
It  applies,  however,  to  all  papers,  records,  etc.,  which  may  be 
required  to  be  deposited  in  that  office ;  and  it  is  contended  that  by 
a  subsequent  act  engrossed  bills  are  required  to  be  so  deposited. 
The  act  alluded  to  was  passed  in  1861,  on  the  last  day  of  the 
session  of  that  year,  and  provides  that  '^  the  Secretary  and  Assist- 
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ant  Secretary  of  the  Senate,  and  the  Chief  Clerk  and  Assistant 
Clerk  of  the  Assembly,  at  the  close  of  each  session  of  the  Legislar 
tore,  shall  mark,  label,  and  arrange  all  bills  and  papers  belonging 
to  the  archives  of  their  respective  houses,  and  deliver  the  same, 
together  ^ith  all  books  of  both  houses,  to  the  Secretary  of  State." 
It  is  entitled  '^An  Act  fixing  the  number  of  Ofiicers  and  Employes 
of  the  Senate  and  Assembly,  to  define  their  Duties  and  establish 
their  Pay ;"  and  we  are  of  opinion  that  its  appHcation  was  intended 
to  be  limited  to  future  sessions.  If  such  were  not  the  intention 
with  reference  to  the  provision  referred  to,  it  is  unfortunate  that  a 
contrary  intention  has  not  been  expressed ;  but  it  certainly  has  not 
been,  and  we  must  take  the  act  as  we  find  it.  It  provides  for  the 
election  of  certain  officers,  and  defines  their  duties,  and  it  is  upon 
these  officers  that  the  duties  are  imposed ;  and  there  is  no  provision 
referring  to  the  officers  of  that  session,  nor  did  the  act  take  effect 
until  the  expiration  of  sixty  days  after  its  termination.  It  is  clear, 
therefore,  that  the  act  is  limited  in  its  operation  to  subsequent  ses- 
sions ;  and  the  result  is  that  there  was  no  law  requiring  the  docu- 
ment in  question  to  be  deposited  in  the  office  of  the  Secretary  of 
State. 

The  only  further  question  is,  whether  the  prisoner  should  be  held 
to  answer  the  charge  of  altering  the  document  as  belonging  to  the 
office  of  the  Secretary  of  the  Senate.  We  are  unable  to  find  any 
law  requiring  documents  of  this  description  to  be  preserved  in  that 
office,  and  prior  to  the  Act  of  1861  no  provision  for  keeping  them 
after  the  close  of  the  session  seems  to  have  existed.  They  appear 
to  have  been  regarded  as  papers  which  had  served  their  purpose, 
and  become  functus  officio. 

We  are  of  opinion  that  the  prisoner  should  be  discharged,  and  it 
is  so  ordered. 

Norton,  J. — I  agree  that  the  process  by  which  the  defendant  is 
held  does  not  show  that  he  has  committed  any  offense  known  to 
the  law  at  the  time  of  the  commission  of  the  offense  as  charged,  and 
that  he  should  be  discharged  from  custody.  I  may  hereafter  write 
an  opinion  more  fully  expressing  my  views  in  this  case. 
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REDDINGTON  a  al.  v.  WALDON  et  al. 

The  right  of  a  party  to  an  action  to  testify  therein  on  his  own  behalf  dependi 
entirely  upon  the  statute. 

Where  an  act  amending  the  laws  of  practice  is  passed  to  take  effect  at  some  Aitnre 
time,  judicial  proceedings,  intermediate  between  the  passage  and  the  time  of 
taking  effect,  are  governed  by  the  old  law. 

The  Act  of  1861,  amending  Sec.  422  of  the  Practice  Act  so  as  to  permit  parties 
to  testify  on  their  own  behalf,  was  approved  May,  1861,  but  by  a  general  law 
did  not  go  into  effect  until  sixty  days  after  its  passage.  In  an  action  tried  on 
the  thirteenth  day  of  July,  1861,  the  defendants  were  admitted  as  witnesses 
on  their  own  behalf,  in  accordance  with  the  provisions  of  the  amendment,  to 
which  plaintiffs  excepted:  heLd,  that  this  was  error,  for  which  a  judgment  in 
favor  of  defendants  must  be  reversed. 

Where,  on  appeal  from  a  judgment  in  favor  of  defendant,  error  is  disclosed  in  the 
admissions  on  the  trial  of  improper  evidence  in  defendants'  favor,  the  jndg^ 
ment  will  be  reversed  and  a  new  trial  ordered  without  considering  whether  or 
not  the  plaintiff  proved  a  case  entitling  him  to  relief. 

Appeal  from  the  Fifteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

S,  K.  Mitchell^  for  Appellants. 

I.  The  Court  erred  in  admittmg  the  testimony  of  defendants, 
W.  C.  Waldon  and  Jesse  Beene.  (Stat,  of  1861,  77,  621,  622.) 
The  amendments  to  Sec.  422  of  the  Practice  Act  were  not  then 
in  force. 

U.  The  Court  erred  in  holding  that  the  debt  due  to  defendant 
Beene  from  Waldon  &  Smith  was  a  copartnership  debt.  (10  N. 
H.  77 ;  Story  on  Part.  Sec.  142 ;  CoUyer  on  Part.  2d  Ed.  277 ; 
Jacques  v.  Maiquandy  6  Cow.  497.) 

M.  0.  Beatty,  for  Respondent. 

I.  The  defendant  Waldon  was  a  competent  witness  without  ref- 
erence to  the  statute.  He  was  not  actually  interested  in  the  con- 
tro^versy,  and  by  the  general  rule  in  equity  was  competent  for  his 
co-defendant. 

n.  Supposing  that  the  admission  of  defendants  as  witnesses 
was  erroneous,  still  the  judgment  should  not  therefore  be  versed. 
18 
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The  plainti&  proved  no  case  entitling  them  to  relief,  and  the  motion 
for  nonsuit  should  have  been  granted.  That  motion  having  been 
improperly  overruled,  error  in  subsequently  admitting  improper 
evidence  for  defendants  was  inmiaterial. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  action  was  brought  by  plaintifib  to  have  certain  moneys  col- 
lected by  the  Sheriff  of  Butte  County,  Middleton,  one  of  the 
defendants,  applied  on  the  debt  of  the  plaintiffi.  The  moneys  were 
received  by  the  Sheriff  as  the  proceeds  of  the  sale  of  certain  prop- 
erty on  an  execution  issued  on  a  judgment  in  &vor  of  one  Beene 
against  Waldon  &  Smith,  all  of  whom  were  defendants.  It  appears 
that  Beene  levied  his  attachment  on  the  property  of  Waldon  & 
Smith  on  the  sixth  day  of  May,  1860,  and  the  plaintiffi  levied  their 
attachments  upon  the  same  property  on  the  fourteenth  day  of  May, 
1860 ;  but  the  plamti&  claim  that  Waldon  &  Smith  were  partners; 
that  the  property  sold  was  partnership  property ;  that  their  debt  is 
a  partnership  liability,  that  Beene's  is  not,  and  that,  therefore,  they 
are  entitied  to  the  proceeds  of  the  sale  of  the  property.  They  also 
aver  that  Smith  became  a  guarantor  on  the  note  made  by  Waldon 
to  Beene,  on  which  Beene  obtained  his  judgment,  for  the  purpose 
of  defrauding  plaintiffii ;  but  this  is  denied,  and  no  proof  seems  to 
have  been  offered  to  sustain  it.  The  Court  found  that  Beene's  debt 
was  a  partnership  liability,  and  therefore  dismissed  the  action,  and 
rendered  judgment  against  the  plainti&  for  costs,  from  which  this 
appeal  is  taken. 

On  the  trial  Beene  and  Waldon  were  admitted  as  witnesses  on 
their  own  behalf,  against  the  objection  of  the  plaintiffii,  who  excepted 
thereto,  and  they  assign  this  as  their  first  ground  of  error.  The 
finding  of  the  Court,  that  Beene's  debt  was  a  partnership  liability 
of  Waldon  &  Smith,  seems  to  have  been  founded  mainly,  if  not 
entirely,  on  the  evidence  of  these  two  parties.  The  right  of  a  party 
to  an  action  to  testify  therein  on  his  own  behalf,  depends  entirely 
upon  the  statute,  and  is  regulated  by  the  provisions  of  Sees.  421, 
422,  and  428,  of  the  'Practice  Act.  This  suit  was  tried  on  the 
tliirteenth  day  of  July,  1861.    The  Act  of  1861,  amendatory  of 
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Sec.  422,  by  which  amendment  parties  are  allowed  to  testify  on 
their  own  behalf,  upon  certain  conditions,  was  approve^  May  18th, 
1861,  but  did  not  take  effect  until  sixty  days  thereafter,  as  pro- 
vided by  anotiier  act,  passed  March  28th,  1861.  (Stat,  of  1861, 
77.)  That  amendment  was  not,  therefore,  in  force  at  the  time  of  the 
trial  in  this  case.  The  defendants  in  this  instance  who  testified  on 
their  own  behalf  do  not  seem  to  have  been  brought  within  the  pro- 
visions of  the  law  then  in  force,  and  the  Court  below  tiierefore  erred 
in  admitting  them  to  testify. 

But  it  is  urged  by  the  respondent,  that  the  plaintifis  failed  to 
prove  any  case  in  the  Court  below  entitling  them  to  any  relief,  and 
therefore,  the  final  judgment  of  dismissal  is  correct.  We  are  not 
sure  as  this  case  comes  within  the  principles  of  the  case  of  dmroy 
V.  Wood^  (13  Cal.  631),  still  there  is  some  ground  for  saying  that 
this  action  is  sustained  by  the  rules  there  announced.  But  that 
question  it  is  unnecessary  for  us  to  decide  at  present,  as  the  defend- 
ants on  a  new  trial  may  be  enabled  to  sustain  this  finding  upon  the 
question  of  the  character  of  Beene's  debt,  and  the  liabilify  of  the 
parties  thereon,  by  competent  testimony. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 


McLaren  v.  hutchinson. 

DsFBNDAHT  upoD  the  parchue  of  certain  land  fW>m  B,  agreed  with  him  in  writing, 
as  part  of  the  consideration,  to  pay  to  plaintiff  a  debt  then  due  the  latter  from 
B.  Plaintiff  afterwards  assented  to  the  arrangement,  and  verbally  agreed 
with  defendant  to  look  to  him  for  his  debt  and  release  B:  hddy  that  this 
agreement  was  not  within  the  statute  of  frauds,  and  gave  plaintiff  a  right  of 
action  against  defendant  for  the  debt. 

Whether  the  assent  of  plaintiff  was  necessary  in  order  to  enable  him  to  maintain 
the  action,  see  in  connection  with  former  decisions  in  this  case  18  Cal.  80 ; 
LewUy,  CoviUattd  (21  Id.  178). 

When  A  by  agreement  between  him  and  B,  assented  to  by  C,  becomes  liable  to 
pay  to  the  latter  a  debt  originally  due  to  him  from  B,  the  assignee  of  C  may 
maintain  an  action  for  the  debt,  in  his  own  name,  against  A. 

Where  the  proof  was  that  defendant,  having  agreed  with  B,  whom  he  owed, 
to  pay  in  lieu  thereof  to  the  plaintiff,  a  creditor  of  B,  the  amount  of  his 
(plaintiff's)  demand,  afterwards  met  the  plaintiff  and  stated  to  him  that  he 
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(defendant)  had  agreed  with  B  to  pay  his  (plaintiff's)  cUim,  and  was  to  paj 
it,  and  that  plaintiff  then  stated  his  "  willingness  to  look  to  defendant"  :  held, 
that  thls'proof  authorized  a  finding  that  defendant  agreed  with  plaintiff  to 
paj  him  his  demand. 

Appeal  firom  the  Tenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

G.  JV".  Sweesnfy  for  Appeflant. 

I.  The  contract  between  Hutchinson  and  Beach  is  a  sealed 
instrument,  a  deed  inter  parteiSj  and  no  authority,  American  or 
otherwise,  tolerates  a  recovery  in  such  cases  by  the  person  for 
whose  benefit  the  promise  is  made.  Parsons  in  his  works  and  the 
notes  thereto,  lays  down  the  rule  that  no  recovery  can  be  had  in 
such  cases.     (1  Par.  on  Cont.  889-891,  and  notes  thereto.) 

n.  There  was  no  evidence  showing  any  binding  or  valid  agree- 
ment or  contract  between  Hutchinson  and  the  plaintiff,  and  the 
others  whose  claims  were  transferred  to  the  plaintiff,  that  can  be 
enforced  against  the  defendant.  That  would  be  an  agreement  to 
answer  for  the  debt  of  another  without  any  consideration  expressed 
in  writing  or  otherwise  passmg  from  plaintiff  to  defendant. 

m.  Can  the  plaintiff  maintain  an  action  in  his  own  name  for 
the  claims  that  the  claimants  transferred  to  him  after  the  promise 
or  obligation  of  Hutchinson,  as  they  say,  to  pay  ?  That  is  going 
beyond  the  American  cases.  They  hold  that  the  third  person  can 
sue  upon  such  promise.  This  would  be  holding  that  the  transferree 
of  such  third  person  could  sue. 

Howe  ^  DeLonffy  for  Respondent. 

Where  one  in  consideration  of  something  received  by  him  prom- 
ises to  pay  the  debt  of  another,  and  makes  the  promise  either  to  the 
party  from  whom  he  receives  the  consideration  or  to  the  party  to 
whom  the  payment  is  to  be  made,  it  is  binding  and  is  not  within  the 
Statute  of  Frauds.     QFarley  v.  Cleavlandy  4  Cow.  432.) 

And  it  makes  no  difference  tiiough  the  original  debt  still  exists 
and  remains  entirely  unaffected  by  the  new  agreement.  (Same 
case,  432.) 

This  case  comes  within  the  rule  laid  down  by  this  Court  (in  cases 
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of  promises  to  pay  the  debt  of  another)  m  the  case  of  Wiggim  v. 
McDonald  (18  Cal.  126) ;  see  also  Omngs  v.  Otvings-  (1  H.  & 
Gill.  484)  ;  Chitty  on  Cont,  628,  in  note. 

Cbocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

George  H.  Beach  was  indebted  to  the  plaintiff  and  several  other 
persons  for  work  and  labor  done  on  the  ^^  New  England  Farm." 
Beach  sold  the  farm  and  other  property  thereon  to  the  defendant, 
and  as  a  part  of  the  price  the  defendant  agreed  in  writmg  with 
Beach  to  pay  the  plaintiff  and  the  other  laborers  the  debts  due  to 
ihem.  Immediately  after,  the  plaintiff  and  the  other  laborers  agreed 
with  defendant  to  release  Beach  from  the  debts,  and  to  look  to  him 
alone  for  their  payment.  The  other  laborers  assigned  their  claims 
to  the  plaintiff,  and  he  brought  this  action  to  enforce  the  contract. 
The  case  was  tried  by  the  Court,  who  found  in  favor  of  the  plaintiff, 
and  judgment  was  rendered  accordingly,  from  which,  and  an  order 
refusing  a  new  trial,  the  defendant  appeals. 

This  action  has  been  abready  before  this  Court  upon  the  plead- 
ings, and  will  be  found  reported  in  18  Cal.  80.  Upon  the  return 
of  the  case  to  the  Court  below  the  pleadings  were  amended,  and 
the  point  upon  which  the  former  decision  was  founded  is  not  now  in 
the  case. 

It  is  now  objected  that  the  Court  erred  in  finding  that  the  plamtiff 
and  his  assignors  ^'  agreed  "  with  the  defendant  to  look  to  him  for 
the  payment  of  their  debts,  and  the  counsel  for  the  appellant  sets 
forth  what  he  understands  to  be  facts  from  the  evidence  on  this 
point ;  that  is,  that  the  defendant,  in  the  absence  of  Beach,  stated 
to  the  plaintiff  and  his  assignors  that  ^^  he  had  purchased  Beach's 
property,  and  had  agreed  with  Beach  to  pay  their  claims,  and  stated 
to  them  that  he  was  to  pay  them,  and  that  such  claimants  then 
stated  to  defendant  their  willingness  to  look  to  him."  The  facts,  as 
thus  stated  by  the  counsel,  amount  substantially  to  an  agreement 
between  these  parties  and  the  defendant,  as  found  by  the  Court. 
But  even  if  they  differed  materially,  it  is  the  finding  of  the  Court 
that  is  to  govern,  unless  clearly  unsupported  by  evidence  which  is 
not  claimed  in  this  case. 
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The  next  question  raised  by  the  appellant  is,  that  the  defendant 
is  not  liable  to  the  plaintiff;  that  his  only  liability  is  to  Beach,  upon 
his  written  contract;  and  that  the  agreement  with  the  plaintiff  and 
his  assignors,  not  being  in  writing,  is  void  under  the  Statute  of 
Frauds.  The  defendant  being  indebted  to  Beach  for  the  purchase 
money  of  certam  property,  and  Beach  being  indebted  to  the  plaint- 
iff and  his  assignors,  the  two  mutually  agree  that  the  defendant 
shall  pay  these  debts  of  Beach,  and  this  is  assented  to  by  these  cred- 
itors of  Beach.  Here  is  a  mutual  agreement  by  the  parties  inter- 
ested, and  it  can  make  no  difference  that  this  mutual  agreement 
was  not  perfected  at  the  same  moment  of  time,  or  that  all  were  not 
present  at  the  time  of  its  completion.  Beach  and  the  defendant 
assented  to  it,  when  the  agreement  was  signed  and  delivered, -and 
the  creditors  afterwards  assented,  when  informed  of  the  agreement 
by  the  defendant.  Their  assent  to  the  agreement  gave  them  a  right 
of  action  against  the  defendant,  and  the  case  is  not  within  the  Stat- 
ute of  Frauds.  (Farley  v.  Cleavlandj  4  Cow.  482 ;  Tatlock  v. 
Harris^  3  Term,  174  ;  Wilson  v.  Coupland,  5  Bam.  k  Aid.  228 ; 
Jleaton  v.  Anffier,  7  N.  H.  397  ;  Gold  v.  PhmipB,  10  Johns.  142 ; 
Olmsted  v.  Grmdy,  18  Id.  12.) 

One  branch  of  the  rule  upon  this  subject  is  very  clearly  laid  down 
m  Farley  y.  CUavland  (4  Cow.  432),  in  these  words:  "In  all 
these  cases,  founded  upon  a  new  and  original  consideration  of  ben- 
efit to  the  defendant,  or  harm  to  the  plaintiff,  moving  to  the  party 
making  the  promise,  either  from  the  plaintiff  or  the  origmal  debtor, 
the  subsisting  liability  of  the  debtor  is  no  objection  to  the  recovery.** 

It  is  also  insisted  that  the  plaintiff  cannot  recover  upon  the  claims 
assigned  to  him  by  the  other  parties.  This  is  not  a  valid  objection. 
Our  Practice  Act  clearly  authorizes  the  assignment  of  things  in 
action,  such  as  accounts  and  unliquidated  demands  ariang  out  of 
contract,  and  the  mere  fact  that  the  liability  on  the  original  contract 
has  been  transferred  from  Beach  to  the  defendant  can  make  no  di& 
ference  in  the  right  to  assign,  or  the  right  of  the  assignee  to  main- 
tain the  action  in  his  own  name. 

The  judgment  is  affirmed. 
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HILL  V.  TAYLOR. 

Thb  pnrchafer  at  judicial  sale  of  a  mining  claim  may,  where  the  judgment  debtor 
remains  in  possession,  working  the  claims,  and  is  insoWent,  have  a  receiyer 
appointed  to  take  chaige  of  the  proceeds  during  the  period  allowed  by  statute 
for  redemption. 

The  complaint  stated  that  at  a  foreclosure  sale  plaintiff  purchased  an  undiTided 
one-third  interest  in  a  tract  of  mining  g^und ;  that  the  mortgagor  was  in 
possession  and  insolyent,  and  in  connection  with  the  owners  of  the  other 
interests  was  working  the  claim  and  taking  the  proceeds ;  that  Before  the 
expiration  of  the  period  of  redemption  the  claim  would  be  worked  out  and 
its  value  destroyed,  and  prayed  judgment  for  the  amount  already  received  by^ 
the  debtor  suice  the  sale,  and  that  during  the  period  of  redemption  a  receirer 
be  appointed  to  take  charge  of  the  proceeds  :  hdd,  that  on  the  fkcts  stated 
plaintiff  was  entitled  to  the  relief  sought,  and  that  an  order  sustaining  a  gen- 
eral demurrer  to  the  complaint  was  erroneous. 

The  woiking  of  mines  is  something  more  than  the  ordinary  use  of  real  estate  by 
one  in  possession,  and  requires  the  use  of  more  than  ordinary  remedies  to  pro- 
tect the  rights  of  the  purehaser  at  a  judicial  sale.  It  may  probably  be  restrained 
as  waste,  under  Sec.  235  of  the  Practice  Act,  but  the  appointment  of  a  receiyer 
is  the  more  appropriate  remedy,  as  it  permits  the  continued  working  of  the 
claims. 

Appeal  from  the  Seventeenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

Vanclief  ^  Bowers^  for  Appellant. 

As  to  the  right  of  the  plaintiff  to  receive  the  rents  and  profits, 
or  the  value  of  the  use  and  occupation  of  the  premises  during  the 
time  allowed  for  redemption,  there  can  be  no  question. 

As  to  the  remedy,  it  has  been  settied  that  where  the  mortgagor 
or  judgment  debtor  is  in  possession,  he  receives  and  holds  the  profits 
as  trustee  for  the  purchaser,  and  that  whenever  the  trust  fund  is  in 
danger  of  loss  a  Court  of  Equity  will  take  possession  of  it  by 
means  of  a  receiver.  (^Harris  v.  Reynolds^  18  Cal.  518 ;  Rejf^ 
nolds  V.  Harris,  14  Id.  676.) 

Creed  Hdymand,  for  Respondent. 

The  case  presents  the  question:  Whether  in  every  case  of 
tiie  sale  of  mining  claims  under  judicial  decree  tiie  purchaser  is  eor 
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tided  to  a  receiver  of  the  value  of  the  use  and  oceupation  thereof 
during  the  time  allowed  by  law  for  redemption.  In  Qrey  v.  Ide 
(6  Cal.  99),  which  was  an  application  for  the  appointment  of  a 
receiver  in  a  foreclosure  case,  pendente  lite^  the  Court  say :  ^'  The 
estate  remains  that  of  the  mortgagor  in  the  character  of  an  owner, 
and  must  continue  so  with  all  the  incidents  of  ownership,  until  by 
a  foreclosure  and  sale  a  new  owner  is  substituted."  No  new  owner 
is  substituted  until  the  sale  under  decree  is  consummated  by  con- 
veyance (SherifiTs  Deed).'  (^McMillan  v.  JRicharda,  9  Cal.  865 ; 
£hight  v.  Fair,  9  Id.  117 ;  Goodenaw  v.  Hwer,  16  Id.  462.) 
Consequently,  the  reasoning  of  the  Court  in  Ghuy  v.  Ide  applies 
with  equal  force  to  this  case. 

In  Harris  v.  Reynolds  (13  Cal.  518),  cited  by  appellants,  there 
were  many  equitable  circumstances  not  existing  in  this  case ;  the 
last  five  lines  of  the  decision  in  Harris  v.  Reynolds^  the  only  por- 
tion of  the  decision  that  in  the  least  supports  appellant's  position,  is 
mere  dicta^  utterly  at  variance  with  the  principles  laid  down  in  the 
cases  cited  by  respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

The  complainant  in  this  action  avers  that  the  defendants  are  a 
mining  company;  that  Taylor,  one  of  the  defendants,  was  the 
owner  of  one-third  of  the  mining  claims  of  the  company  and  mort- 
gaged the  same  to  one  Conley,  who  assigned  the  mortgage  to  the 
plaintiff;  that  he  foreclosed  the  mortgage,  and  on  the  twelfth  day 
of  April,  1862,  purchased  the  interest  mortgaged  at  the  sale  under 
the  decree  of  f(»reclosure ;  that  a  certificate  of  sale  duly  issued  to 
him ;  that  the  defendants  are  working  the  claims  and  taking  out 
gold  therefrom;  that  the  dividends  upon  said  one-third  interest 
have  been  from  sevenly-five  to  one  hundred  dollars  per  month,  and 
will  amount  to  about  that  sum  in  future ;  that  Taylor  is  still  in  po(»* 
session  of  said  one-third  part,  and  receivmg  the  dividends ;  that  he 
has  demanded  of  Taylor  and  the  defendants  the  proceeds  of  said  third 
part,  over  and  above  the  expenses  of  working,  and  the  value  of  the 
tose  and  occupancy  thereof,  which  they  have  refused  to  pay  to  him ; 
that  tiie  claims  will  be  worked  out  and  exhausted  before  the  six 
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months  allowed  by  law  for  redemption  will  have  expired,  and  will 
then  be  of  no  value,  and  that  Taylor  is  insolvent  and  has  no  prop- 
erty subject  to  execution.  The  complaint  prays  that  the  defendants 
be  required  to  pay  him  the  proceeds  of  the  one-third  interest  over 
and  above  the  expenses  of  working  the  same,  and  that  a  receiver 
be  appointed  to  receive  the  proceeds  during  the  pendency  of  the 
suit.  To  this  complaint  the  defendants  demurred— first,  because 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  second,  because  of  a  misjoinder  of  parties  in  joining  the 
other  members  of  the  company  as  defendants  with  Taylor.  The 
Court  sustained  the  demurrer,  and  entered  judgment  for  the  de- 
fendants, dismissing  the  complaint,  from  which  the  plaintiff  appeals 
to  this  Court. 

The  only  question  submitted  is,  whether  the  complaint  states 
sufficient  facts  to  entitle  the  plaintiff  to  the  relief  prayed  for.  We 
think  it  does,  and  the  Court  below,  therefore,  erred  in  dismissing 
it.  Sec.  148  of  the  Practice  Act  provides  that  "  a  receiver  may  be 
appointed  by  the  Court  in  which  the  action  is  pending,  or  by  a 
Judge  thereof,  first,  before  judgment,  provisionally,  on  the  appli^ 
cation  of  either  party,  when  he  establishes  a  prima  facie  right  to 
the  property,  or  to  an  interest  in  the  property  which  is  the  subject 
of  the  action,  and  which  is  in  possession  of  an  adverse  party,  and 
the  property  or  its  rents  and  profits  are  in  danger  of  being  lost  or 
materially  injured  or  impaired."  The  case  made  by  the  complaint 
is  clearly  within  this  provision  of  tiie  Practice  Act.  It  avers  that 
the  claim  will  be  worked  out  and  exhausted  before  the  six  months 
allowed  for  redemption  will  have  expired,  and  that  it  will  then 
be  of  no  value,  and  that  Taylor  is  insolvent.  The  demurrer 
admits  these  facts  to  be  true ;  and  if  true,  it  shows  that  the  prop- 
erty purchased  by  plamtiff  at  the  sale,  as  well  as  its  rents  and 
profits,  are  in  danger  of  being  entirely  lost  to  him  unless  a  receiver 
be  appointed.  The  plamtiff  is  entitied,  under  the  law,  to  the 
property  purchased  by  him  at  the  foreclosure  sale,  and  to  its  rents 
and  profits,  or  the  value  of  the  use  and  occupation  thereof  fix>m  the 
time  of  the  sale  up  to  the  date  of  any  redemption  made.  In  this 
case,  Taylor,  the  judgment  defendant  and  mortgagor,  is  receiving 
all  the  profits  from  the  property,  and  as  he  is  insolvent,  tliey  wiD 
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be  entirely  lost  to  the  plaintiff  unless  a  receiver  is  appointed.  The 
working  of  the  mines,  and  the  extraction  of  the  gold  therefrom,  is 
somethmg  more  than  the  common,  ordinary  nse  of  real  estate  by 
one  in  possession,  and  requires  the  use  of  more  than  the  ordinary 
remedies  to  protect  the  rights  of  the  purchaser.  It  constitutes  a 
waste  or  destruction  of  the  very  property  itself,  or  all  that  is  of  any 
essential  value ;  and  as  such  might  perhaps  be  restrained,  under 
the  provisions  of  Sec.  235  of  the  Practice  Act.  But  it  is  for  the 
interest  of  all  parties  that  a  receiver  be  appointed  rather  than  stop 
the  working  of  the  claims  entirely.  The  averments  in  this  com- 
plaint bring  the  case  within  the  principles  laid  down  by  this  Court 
in  the  case  ofSdrris  v.  Reynolds  (13  Cal.  514). 
Judgment  reversed  and  cause  remanded. 


BURPEE  V.  BUNN  et  al. 

A  DSBD  of  trost  made  hj  a  debtor  in  finYor  of  his  wife  at  a  time  when  he  is  insolr- 
ent  and  his  propertj  nnder  attachment,  is  fraudulent  and  void  as  to  creditors. 

Partnership  debts  must  be  first  paid  from  the  partnership  property  before  any  por- 
tion of  it  can  be  applied  to  the  payment  of  the  individual  debt  of  a  copartner. 

Where  one  of  several  partners  sells  his  undivided  interest  in  the  partnership  prop- 
erty, the  purchase  money  stands  in  the  place  of  the  property,  and  is  liable  for 
thft  partnership  debts,  the  same  as  the  property  for  which  it  was  paid. 

A  separate  creditor  of  one  of  several  partners  levied  an  attachment  for  his  debt 
upon  the  partnership  property,  and  afterwards  made  an  agreement  with  a 
trustee,  to  whom  his  debtor  had  conveyed  the  property,  by  which  the  latter 
stipulated  to  pay  the  attachment  debt  from  the  proceeds  of  a  sale  of  the  prop- 
erty, after  paying  expenses  and  prior  claims :  held,  that  neither  by  his  attach- 
ment, nor  by  the  agreement,  did  the  separate  creditor  acquire  any  title  to,  or 
lien  upon,  the  property,  as  against  the  superior  equity  of  a  subsequently 
attaching  creditor  of  the  partnership. 

Appeal  from  the  Eleventh  Judicial  District. 
The  £Ekcts  are  stated  in  the  opinion. 

BUggvM  ^  HiggvMy  for  Appellant  Mc Williams. 

I.    Burpee  can  make  no  valid  claim  to  the  fund.  It  is  a  specific, 
definite  fund,  acquired  by  the  sale  of  property  long  after  the  date 
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of  his  agreement  with  Bunn,  and  not  belongmg  to  Bunn.  Even 
if  he  had  a  valid  claim  or  cause  of  action  against  Bunn  on  his  con- 
tract, that  fact  would  give  him  no  right  to  this  fund  which  belongs 
to  other  parties.  His  whole  claim  is  that  Bunn,  as  trustee,  agreed 
to  give  him  the  first  money  that  came  to  his  hands  to  apply  on  his 
debt.  At  the  time  of  the  agreement,  the  fund  was  not  even  in 
existence,  and  there  could  be  no  specific  lien  upon  it.  It  is  but  an 
executory  contract,  at  best,  and  for  any  breach  of  its  conditions  he 
must  look  to  the  contracting  party  in  a  personal  action. 

Bunn  had  no  right  or  authority  to  mske  such  a  contract  for  Mrs. 
Grandall,  and  having  made  it,  it  cannot  bind  her,  or  her  husband, 
or  the  property  of  either  of  them.  As  a  trustee,  acting  under  cer- 
tain defined  powers,  and  for  certain  definite  purposes,  he  cannot  go 
beyond  the  limits  of  the  authority  expressly  delegated. 

n.  Mrs.  Crandall's  claim  is  founded  entirely  upon  the  deed  of 
trust  from  her  husband,  made  for  the  very  purpose  of  defrauding 
his  creditors  in  the  collection  of  their  just  debts.  Unless  the  Court 
holds  that  a  party  in  embarrassed  and  insolvent  circumstances  can, 
by  a  deed  of  trust  for  the  benefit  of  his  wife,  so  deed  away  his 
property  as  to  keep  it  beyond  the  reach  of  the  law  for  the  protec- 
tion of  others,  and  at  the  same  time  keep  everything  within  his  own 
&mily,  she  has  no  claim. 

If  this  fund  is  not  the  separate  property  of  Mrs.  Grandall,  as 
recognized  by  our  statutes,  then  it  is  most  certainly  liable  for  his 
debts,  and  is  bound  to  answer  our  suit  and  garnishment.  That  it 
is  not  her  separate  property,  see  Sees.  1,  2,  Arts.  2605,  2606,  p. 
487  Wood's  Digest ;  Sees.  6,  9,  p.  488 ;  4  Cal.  200 ;  7  Id.  27  ; 
and  particularly  12  Id.  253. 

lU.  Mc William's  attachment  was  levied  for  a  partnership  debt 
upon  the  fund  which  was  partnership  property.  His  equity  is, 
therefore,  superior  to  that  of  the  individual  creditor,  notwithstand- 
mg  the  prior  attachment  of  the  latter.  (^Chase  v.  Steely  9  Cal.  64 ; 
Cmroy  v.  TFoocfo,  13  Id.  626.) 

Hereford  ^  WiUiamSj  for  Appellant  Burpee. 

James  AnderioUj  for  Respondent. 

I.    Burpee,  according  to  his  own  allegations,  has  sufficient  prop- 
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ertj  liable  to  his  judgment  secured  bj  virtue  of  his  proceedings  to 
satisfy  his  demands  against  said  H.  Crandall,  aside  from  the  fund 
in  Court,  and  is  therefore  not  entiUed  to  it.  He  bases  his  right  to 
it  upon  the  written  agreement  entered  into  between  him  and  Bunn, 
on  the  twelfth  of  August,  1861.  That  agreement  is  without  any 
consideration  moving  from  Burpee  to  Bunn,  and  is  therefore  void. 
The  language  of  tiie  agreement  is,  "  Now,  in  consideration  of  said 
Dwight  Burpee  having  stipulated  to  delay  execution  on  said  judg- 
ment against  said  GrandaU,  I  promise  and  agree,  as  trustee  afore- 
said," etc.,  etc.  Burpee  had  previously  made  the  agreement  with 
H.  Crandall,  the  consideration  of  which  was  that  the  said  Burpee 
should  take  judgment  by  default,  and  Burpee  was  not  to  issue  exe* 
cution  for  six  months,  which  term  had  not  expired  when  he  brought 
suit.  Bunn  was  not  authorized  to  pay  the  moneys  on  his  demand ; 
it  would  have  destroyed  the  trust. 

n.  Mc Williams  &  Co.  could  in  no  event  have  alhy  right  to 
exceeding  fifty  dollars  of  the  fund,  because  less  than  fifty  dollars  of 
the  indebtedness  they  sue  for  had  accrued  when  H.  Crandall  left 
the  firm  of  Foskett,  Craig  &  Crandall.  They  had  no  claim  to  even 
this  amount  of  the  fund,  because  it  is  no  part  of  the  partnership 
property,  and  no  part  of  the  personal  property  of  H.  Crandall,  nor 
the  result  of  any  collections  or  sales  of  property  of  any  kind,  due 
to  or  belongmg  to  either  the  firm  or  any  one  member  of  it.  All 
the  firm  property,  rights,  and  interests,  and  all  the  individual  prop* 
erty,  rights,  and  interests  that  H.  Crandall  had  at  the  period  he 
was  responsible  to  them,  and  at  the  time  of  their  levying  attach- 
ment, yet  remains,  as  a  fund  out  of  which  Mc  Williams  &  Co.  have 
a  right  to  make  their  demand. 

m.  Abigail  Crandall,  as  a  deserted  wife,  in  a  necessitous  con- 
dition, was  and  is  entitied  to  the  fund.  (^Lawrence  v.  Spear y  17 
Gal.  421.)  The  possession  of  her  agent,  Bunn,  is  her  possession, 
and  the  possesion  of  money  or  chattels  personal  is  prima  facie 
evidence  of  ownership.  Burpee  and  Mc  Williams  &  Co.  have  not 
overcome  her  prima  fade  right  to  the  fund,  and  there  can  be  no 
other  adjudication  than  to  sustain  the  judgment  below. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 
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Foskett,  Craig  &  Crandall  were  carrying  on  business  as  part- 
ners in  Placer  County,  when  Burpee,  a  creditor,  having  an  indi- 
vidual debt  agunst  Crandall,  commenced  an  action  thereon  and. 
attached  the  partnership  property.  After  the  attachment,  and 
before  judgment,  Crandall  conveyed  the  property  to  Bunn,  as 
iarustee  for  his  wife,  and  Burpee  and  Bunn  enter  into  an  agreement 
by  which  Bunn  agrees,  in  consideration  of  a  stay  of  execution,  to 
pay  the  judgment  out  of  the  first  moneys  coming  into  his  hands  as 
trustee  not  covered  by  '^expenses  and  prior  claims."  Burpee 
recovered  judgment  for  eight  hundred  and  thirty-seven  dollars  and 
sixty-five  cents  against  Crandall.  Foskett  and  Craig  afterwards 
purchased  the  property  of  Bunn,  and  paid  him  $1,000  therefor. 
Mc Williams,  a  creditor  of  the  partnership  firm  of  Foskett,  Craig  k 
Crandall,  then  sued  the  members  of  that  firm,  and  attached  these 
funds  in  the  hands  of  the  trustee,  by  serving  a  copy  of  the  attach- 
ment, with  notice  of  garnishment.  Burpee  then  commenced  this 
action  against  Bunn  on  the  agreement.  Bunn  set  up  the  foregoing 
fiicts,  and  paid  the  money  into  Court,  after  deducting  two  hundred 
and  forty-nine  dollars  and  seventy-five  cents  as  his  expenses.  Mc- 
WiUiams  and  Mrs.  Crandall  were  made  defendants  by  order  of 
Court,  and  they  appeared  and  answered,  each  claiming  the  money 
paid  into  Court.  Mc  Williams  recovered  judgment  for  $1,082  83 
in  his  attachment  suit.  The  cause  was  tried  by  the  Court,  and  a 
judgment  rendered  that  the  seven  hundred  and  fifty  dollars  and 
twenty-five  cents  ptud  into  Court  by  the  trustee  be  paid  to  Mrs.. 
Crandall,  and  that  she  recover  her  costs  against  Mc  Williams  and 
the  other  parties.  Mc  Williams  moved  for  a  new  trial,  which  was 
overruled,  and  Burpee  and  Mc  Williams  appeal  from  the  judgment 
and  the  order  overruling  the  motion  for  a  new  trial  to  this  Court. 

In  this  case  there  are  three  parties  who  claim  the  fund  paid  into 
Court,  and  the  question  to  be  determined  is,  which  one  of  the  three 
is  entitled  to  it  ?  first — ^Burpee  claims  it  under  the  agreement 
made  between  him  and  Bunn,  the  trustee.  Second — ^Mc Williams 
claims  it  because  the  fund  is  the  proceeds  of  the  sale  of  partner- 
ship property,  and  his  debt  bemg  a  partnership  debt,  he  has  a  prior 
right  thereto.  Third — Mrs.  Crandall  claims  it  as  her  property 
under  the  trust  deed. 
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First,  as  to  the  claim  of  Mrs.  Crandall.  It  is  clear  that  she  is 
not  entitled  to  the  property  described  in  the  trast  deed,  or  its  pro- 
ceeds, as  agoinst  the  claims  of  either  Burpee  or  Mc Williams,  the 
former  being  a  creditor  of  Crandall  individually,  and  the  other  a 
creditor  of  Ihe  partnership  firm  of  Foskett,  Craig  &  Crandall. 
Sec,  20  of  the  Act  concerning  Fraudulent  Conveyances  (Wood's 
Digest,  107)  provides,  that  "  every  conveyance  or  assignment,  in 
writing  or  otherwise,  of  any  estate  or  interest  in  lands,  or  in  goods 
in  action,  or  of  any  rents  or  profits  issuing  therefix>m,  and  every 
charge  upon  lands,  goods  or  things  in  action,  or  upon  the  rents  and 
profits  thereof,  made  with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons,  of  their  lawful  suits,  damages,  forfeitures, 
debts,  or  demands,  and  every  bond  or  other  evidence  of  debt  given, 
suits  commenced,  decree  or  judgment  sufiered,  with  the  like  intent, 
as  against  the  persons  hindered,  delayed,  or  defrauded,  shall  be 
void."  The  deed  of  trust  in  this  case,  made  for  the  use  and  benefit 
of  the  wife  of  the  debtor,  at  a  time  when  he  was  insolvent  and  his 
property  under  attachment,  is  clearly  in  violation  of  this  statute, 
and  fraudulent  and  void  as  to  his  creditors.  (1  Story's  Equity, 
Sees.  855,  857,  859.)  The  Court  therefore  erred  in  decreeing 
the  fund  to  Mrs.  Crandall. 

The  next  question  is,  which  of  the  two  claimants,  Burpee  or 
Mc  Williams,  has  the  better  right  to  the  fond.  The  former  claims 
it  under  his  agreement  with  Bunn,  but  it  is  very  doubtful  whether 
he  has  any  right,  under  that  agreement,  to  follow  and  reach  the 
particular  fund,  or  has  any  lien  upon  the  money  arising  from  the 
proceeds  of  the  property  named  in  the  trust  deed,  and  is  not  con- 
fined to  his  personal  action  against  Bunn  for  breach  of  agreement. 
But  we  do  not  deem  it  necessary  to  determine  this  poiut,  for  the 
agreement  itself  subjects  Burpee's  claim  upon  the  proceeds  of  ihe 
trust  property  to  expenses  and  ^^  prior  claims ;"  and  if  Mc  Williams 
has  a  better  right  to  these  proceeds,  it  may  well  be  questioned 
whether  Burpee  has  any  right  thereto  until  the  claim  of  Mc  Williams 
is  satisfied.  At  all  events,  Burpee  cannot  set  up  the  agreement 
between  himself  and  Bunn  as  a  defense  to  any  claim  of  Mc  Williams, 
who  was  not  a  party  and  seems  never  to  have  consented  thereto. 
The  question  then  narrows  itself  down  to  this :    Has  Mc  Williams  a 
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better  legal  or  equitable  right  to  tlie  proceeds  of  the  sale  of  this 
partnership  property,  he  holding  a  partnership  debt,  than  Burpee, 
who  holds  but  a  separate,  individual  debt  against  Crandall  ?  We 
think  he  has,  and  that  the  District  Court  erred  in  not  rendering 
judgment  in  his  favor.  In  Chase  v.  Sted  (9  Cal.  64)  it  was  held, 
that  partnership  debts  must  be  first  paid  fix>m  the  partnership 
property  before  any  portion  of  it  can  be  applied  to  the  payment  of 
the  individual  debts  of  the  partnership.  Li  Conroy  y.  Woods  (18 
Cal.  626)  the  same  principle  was  decided,  and  it  fully  determines  tiie 
question  now  before  us.  In  that  case  the  Court  say  that  the  mere 
&ct  of  the  separate  creditor's  ^'  getting  his  separate  judgment, 
issuing  execution  and  making  a  levy,  gave  him  no  title  to  this 
(partnership)  property,  as  against  tiie  superior  equity  of  these 
firm  creditors.''  So  in  this  case,  the  mere  fact  that  Burpee,  a 
separate  creditor  of  one  of  the  partners,  had  levied  his  attachment 
on  the  partnership  property,  and  had  made  an  agreement  with  the 
trustee  to  receive  the  proceeds  of  its  sale,  gave  him  no  titie  to  the 
partnership  property  or  the  proceeds  of  its  sale  as  against  the 
superior  equity  of  Mc Williams,  a  creditor  of  the  partnership.  These 
principles  have  also  been  reaflSrmed  in  Dwpuy  v.  Leavenworth  (17 
Cal.  262). 

Judgment  reversed  and  cause  remanded,  with  directions  to  enter 
a  judgment  in  accordance  with  this  opinion. 

On  petition  for  a  rehearing,  Crocker,  J.  delivered  the  following 
opinion — the  other  Justices  concurring : 

In  the  petition  for  a  rehearing  filed  in  this  case,  it  is  urged  that 
the  conveyance  from  Crandall  to  Bunn,  as  trustee  for  his  wife,  was 
only  of  the  mterest  of  Crandall  as  a  member  of  the  firm  of  Crandall, 
Foskett  &  Craig,  and  that  it  only  operated  as  a  transfer  of  the 
interest  he  might  have  left  after  the  payment  of  the  debts  of  the 
finn,  and  a  full  settiement  between  the  partners.  We  view  it  as  a 
conveyance  of  his  undivided  share  of  the  partnership  property,  and 
that,  as  to  partnership  creditors,  it  still  continued  partnership  prop- 
erty in  the  hands  of  Bunn,  liable  to  the  partnership  debts.  It 
could  not  be  changed  from  partnership  to  individual  property,  so  as 
to  affect  tlie  rights  of  partnership  creditors  in  any  such  way.    The 
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purchase  monej  paid  ix)  Bunn  for  this  partnership  property,  whether 
paid  with  partnership  means  or  not,  stands  in  the  place  of  the 
property  as  the  proceeds  thereof,  and  as  a  fiind  derived  there&om, 
and  liable  to  the  partnership  debts  the  same  as  the  property  for 
which  it  was  paid. 

The  rehearing  is  therefore  denied. 


SAMPSON  et  al.  v.  OHLETER. 

Whsbb,  pending  an  action  of  ejectment  against  a  tenant,  the  latter  transferred  the 
possession  to  his  hindlord  who  had  actual  notice  of  and  defended  the  sait,  bat 
was  not  made  a  party,  and  plaintiff  recovered  judgment :  held,  that  under  the 
writ  of  restitution  authorized  by  the  judgment,  the  landlord  might  be  dispos- 
sessed. 

In  ejectment  against  the  occupant  of  the  premises,  a  judgment  of  recovery  binds 
not  only  the  defendant  but  all  persons  who  receive  possession  of  the  prem- 
ises from  him  with  actual  notice  of  the  pending  suit. 

Persons  not  parties  to  a  suit  in  ejectment  and  in  possession  before  and  at  the  time 
it  is  brought,  or  those  claiming  under  them,  cannot  be  ousted  by  the  writ  of 
restitution  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff. 

A  person  in  possession  of  land  where  a  writ  of  restitution  is  served,  is  presumed  to 
hold  under  the  defendant  in  the  action,  and  to  avoid  being  dispossessed  by 
the  writ,  must  show  affirmatively  that  he  holds  by  a  right  independent  and 
paramount. 

If  a  judgment  is  recovered  against  a  party  by  the  fault  of  an  attorney  employed 
by  him  therein,  the  party  has  his  remedy  against  the  attorney,  but  the  judg- 
ment cannot  be  disturbed  on  that  account,  unless  fraud,  or  collusion,  or  insol- 
vency of  the  attorney  is  shown. 

In  the  absence  of  any  statutory  regulation  a  purchase  made  of  property  actually 
in  litigation,  pendente  lite,  for  a  valuable  consideration,  and  without  any 
express  or  implied  notice,  in  point  of  fact  affects  the  purchaser  in  the  same 
manner  as  if  he  had  such  notice,  and  he  will  accordingly  be  bound  by  the 
judgment. 

The  effect  of  our  statute  (Practice  Act,  Sec.  27),  providing  for  the  filing  of  a  lis 
pendens,  is  to  abrogate  the  rule  making  the  mere  pendency  of  an  action  con- 
structive notice.  It  does  not  change  the  rule^  of  law  relating  to  actual  notice 
of  a  pending  action,  and  the  effect  of  such  actual  notice  upon  parties  dealing 
with  or  taking  possession  of  property  in  litigation. 

Where  after  the  commencement  of  an  action  of  ejectment  against  a  tenant  he  gave 
notice  thereof  to  his  landlord,  and  requested  him  to  defend,  and  the  latter 
employed  an  attorney  to  conduct  the  suit :  keld,  that  the  actual  notice  given 
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to  the  landlord  was,  as  to  him,  equivalent  to  the  filing  of  a  lis  pendens,  and  in 
an  eqoal  degree  made  the  subseqaent  judgment  obligatory  upon  him. 

Appeal  from  the  Tenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

George  Bawe,  for  Appellants. 

A  defendant  in  ejectment  cannot,  in  general,  transfer  his  pos- 
session so  as  to  defeat  the  execution  in  the  ejectment  suit.  (^HUh 
V.  Tidde,  9  Cow.  233 ;  Tillanghast  Adams,  339  note.)  There- 
fore, as  Ohieyer  was  in  possession  of  the  land  in  dispute  when  the 
action  was  conmaenced,  and  transferred  it,  or  allowed  Green  to 
retake  possession,  pendente  lite^  Green  was  in  no  better  situation 
than  Ohieyer,  and  is  bound  by  the  judgment. 

A  purchaser  of  lands,  Hb  pendency  is  subject  to  eviction  by  habere 
facias  without  being  made  a  party.  (^Long  v.  Morton  et  cd,^  2  A. 
K.  MarshaU,  40.) 

And  if  a  purchaser  is  liable  to  be  evicted,  how  much  more  a 
landlord  who  employs  counsel  to  defend  his  tenant,  and  then 
retakes  the  possession  which  he  had  given  to  his  tenant,  having 
had  full  knowledge  of  all  the  circumstances.  An  ejectment  is 
brought  by  H  against  B,  pending  which  C  and  D  take  possession 
of  the  land  in  dispute.  A  recovered  a  verdict  and  judgment :  held^ 
that  the  SheriflF,  by  virtue  of  the  writ  of  possession,  must  dispossess 
C  and  D,  and  deliver  the  possession  to  A.  {HickmarCs  Lessee  v. 
Bale,  7  Yerg.  149.) 

A  party  who  has  defended  his  claim  in  a  former  trial  (in  a  case 
where  he  had  agreed  to  indemnify  another),  in  the  name  of  that 
other,  and  who  had  a  fuD  opportunity  to  be  heard  in  such  former 
trial,  will  not  be  allowed  to  litigate  the  same  subject  matter  in 
another  proceeding  commenced  by  himself.  And  as  the  claim  of 
Green  to  the  land  in  dispute  has  already  been  decided  in  the  case 
of  Sampson  et  al.  v.  Ohieyer,  the  judgment  in  that  case  ought  not 
to  be  set  aside  to  allow  Green  to  come  in  to  defend  when  he  has 
abready  been  in  Court,  and  has  been  heard  in  the  case.  (DutU 
V.  Pacheco,  21  Cal.  438.)  If  Grreen  wishes  to  litigate  his  right 
to  the  land,  he  can  commence  a  new  suit  of  ejectment  against  the 
14 
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party  in  possession.  He  ought  not  to  be  heard  twice  in  the  same 
suit. 

It  has  not  been  positively  decided  in  this  State,  that  actual 
notice  of  the  pendency  of  an  action  is  equal  to  lis  pendens  filed. 
(^Richardson  v.  White^  18  Cal.  102.)  But  on  principle,  there 
can  be  no  doubt  of  it,  for  the  only  object  of  a  lis  pendens  is  to 
give  notice  to  parlies  interested,  which  it  does  not  always  do,  while 
actual  notice  produces  all  the  results  that  the  lis  pendens  does  in 
those  fortunate  cases  where  the  lis  pendens  brings  the  actual  notice 
home  to  the  party. 

On  principle,  then,  and  on  the  authority  of  the  practice  in  chanr 
eery,  I  say  that  Green  was  bound  by  the  judgment  against  Ohleyer. 

The  suit  in  the  case  of  Sampson  v.  Ohleyer y  is  a  suit  in  which 
Green  could  have  intervened.  (See  Prac.  Act,  637,  Sec.  71 ; 
also  the  doctrine  in  relation  to  the  time  when  intervention  may  be 
made,  cited  in  note  12,  pp.  588,  539  Id.;  HocJcer  v.  Kellyy  14 
Cal.  164 ;  also  opinion  of  this  Court  in  the  case  of  Oreen  v.  Covilr 
laud,  10  Id.  324.) 

(7.  H.  DeLong,  for  Respondent. 

Respondent,  I.  Green,  is  in  no  manner  bound  by  the  judgment 
rendered  in  the  case  of  Sampson  v.  Ohleyer ,  for  these  reasons :  1st, 
he  was  not  joined  as  a  party  to  the  action,  and  the  record  shows  that 
he  was  a  stranger  thereto ;  2d,  for  the  reason  that  he  was  not  given 
even  constructive  notice  of  the  pendency  of  that  action — they, 
Sampson  and  others,  when  they  commenced  that  suit  having  filed  no 
lis  pendens;  3d,  that  no  claim  of  Green's  to  said  land  or  his  right 
of  possession  thereto  was  pleaded  therein,  or  therein  tried  or  deter- 
mined. Consequentiy,  that  he  was  wrongfully  and  unlawfully 
dispossessed  therefrom  under  said  writ,  which  even  by  its  own  terms 
ran  or  was  directed  only  against  Ohleyer  or  those  holding  under  or 
through  him. 

This  Court,  in  tiie  case  of  Peabody  v.  Phelps  (9  Cal.  213),  laid 
down  the  following  doctrine,  viz. :  '^A  party  is  not  bound  by  a  judg- 
ment rendered  in  an  action  of  ejectment  when  he  has  not  received 
legal  notice  of  the  action.  Such  judgment  is  not  evidence  against 
him  of  paramount  titie  in  the  plaintiff  in  ejectment.    Mere  cogni- 
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zance  of  the  existence  of  the  action  is  not  legal  notice.  To  be  avail- 
able the  notice  most  apprise  the  party  whose  rights  are  to  be  affected 
of  what  is  required  of  him,  and  the  consequences  which  are  to  fol- 
low if  he  neglects  to  defend  the  action." 

In  the  case  of  Gilbert  v.  The  Columbia  Turnpike  Co.  (3  Johns. 
Cases,  107)  the  Court  saj :  ^^  A  notice  in  legal  proceedings  means 
a  written  notice."  (See  also  Aindee  v.  The  Mayor  of  New  York^ 
1  Barb.  168 ;  Jackson  v.  iSftUee^  1  Caine,  504  ;  lit  parte  P.  E^ 
mlds,  Id.  499  ;  4  HiU,  467.) 

Our  State  Constitution  (Art.  8)  provides  ^^  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law." 
This  doubtless  means  process  against  the  person.  No  process  of 
any  nature  in  this  case  issued  against  Green,  yet  he  is  deprived  of 
his  property. 

In  the  case  of  Rogers  et  cU.  v.  Rippey  (25  Wend.  431)  the 
Court  say :  ^^  that  a  judgment  in  ejectment  against  tenants  is  not 
conclusive  upon  the  landlord,  although  the  latter  retained  an  attoiv 
ney  to  defend  the  suit  brought  against  the  tenant,  especially  as  on 
tiie  trial  as  between  the  plaintiff  in  the  suit  and  the  landlord  the 
title  of  the  latter  did  not  come  in  question." 

In  the  case  of  Jackson  v.  Stiles  (above  cited)  the  Court  in  its 
opinion  says :  '^  As  therefore  there  was  a  full  knowledge  in  October 
last  of  an  intention  to  make  this  application,  and  the  transactions 
are  all  of  a  recent  date,  we  are  of  the  opinion  that  a  default  entered 
against  the  casual  ejector,  the  judgment  thereon,  and  the  writ  of 
possession,  be  set  aside  and  a  writ  of  restitution  issue  on  payment 
of  costs."  (See  also  Jackson  ex  dem.  Mentz  ^  Mentz  v.  Stiles^  4 
Johns.  489 ;  6  B.  Mon.  62 ;  Doe  ex  dem.  The  Grocers'  Co.  v.  Roe^ 
5  Taunton,  205 ;  Camden  et  al.  v.  HaskeU^  3  Band.  465 ;  see  also 
Jackson  ex  dem.  Edm.  et  al.  v.  Rathium^  3  Cow.  291 ;  Jackson 
ex  dem.  Southerland  et  al.  v.  StUeSy  5  Id.  418.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
'and  Norton,  J.  concurring. 

The  plaintifis  commenced  this  action  on  the  third  day  of  January, 
1861,  to  recover  possession  of  a  tract  of  land  held  by  the  defend- 
ant as  a  tenant  of  Isaac  Green*     When  the  process  in  the  action 
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was  served  on  Ohlejer,  he  notified  Green  of  the  fact  of  his  being 
sued,  and  asked  him  what  was  to  be  done,  as  he  was  not  going 
to  defend  the  suit  at  his  own  expense.  Green  replied  that  he 
would  stand;  behind  him  in  the  action  and  would  pay  all  damages, 
and  would  save  him  harmless  from  all  costs  and  expenses.  The 
defendant  took  no  further  steps  and  never  employed  any  counsel  in 
the  case,  but  Green  employed  an  attorney  who  put  in  an  answer 
for  him.  The  defendant  delivered  up  the  possession  of  the  property 
to  Green  about  the  first  day  of  February,  1862,  while  the  suit  was 
pending,  and  before  the  judgment  was  rendered.  The  attorney 
testifies  that  he  was  employed  by  Green  to  defend  the  action.  On 
tiie  fourteenth  day  of  May,  1862,  a  judgment  was  rendered  in 
fevor  of  the  plaintiffe,  by  consent  of  both  parties  through  their 
attorneys,  for  the  '^  restitution  of  the  said  premises,  as  well  against 
the  said  George  Ohleyer,  the  defendant,  as  against  all  other  persons 
who  may  be  in  occupation  of  the  whole  or  any  part  of  the  said 
premises  under  or  through  the  defendant,  George  Ohleyer,"  and  a 
writ  of  restitution  was  ordered  to  issue  to  that  effect.  The  writ 
was  issued  upon  the  judgment,  and  the  return  shows  that  the 
Sheriff  by  virtue  thereof  placed  the  plaintiflfe  in  full  possession  of 
the  premises.  Green  then  filed  his  petition  alleging  that  he  had 
the  right  of  possession ;  that  the  Sheriff  had  turned  him  out  and 
put  the  plaintiffi  in  without  any  right;  that  he  had  no  legal  notice  of 
the  action  against  Ohleyer  and  was  not  made  a  party  thereto,  and 
praying  that  the  action  might  be  opened  and  the  judgment  so  modi- 
fied as  not  to  affect  his  rights ;  that  he  be  made  a  party  to  the 
action  and  allowed  to  defend,  and  that  a  writ  be  issued  to  restore 
him  to  the  immediate  possession.  The  plaintif&  answered  the  peti* 
tion  by  setting  up  that  the  rights  of  Green  had  been  fully  adjudi- 
cated in  the  case  of  Grreen  v.  Covillaud  et  al.,  which  was  formerly 
before  this  Court,  and  is  reported  in  10  Cal.  317.  They  also  set 
up  the  fact  that  Green  had  actual  notice  of  the  suit,  and  employed 
the  counsel  who  consented  to  the  judgment.  The  matters  set  up 
in  the  petition  were  afterwards  tried  by  the  Court,  who  found  that 
Green  did  not  receive  any  legal  notice  of  the  action  against  Ohle- 
yer at  any  time  during  the  pendency  of  said  action,  and  therefore 
his  claim  of  ownership  and  possession  was  not  determined  therein ; 
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that  his  eviction  by  the  Sheriff  was  unauthorized;  and  it  was 
ordered  that  the  judgment  be  vacated,  that  Green  be  made  a  partjr 
to  said  action,  that  the  writ  of  restitution  be  quashed,  and  that  a 
writ  issue  to  remove  all  persons  found  in  possession  of  the  premises, 
and  restore  the  same  to  Green.  The  plaintifiB  appeal  from  this 
order,  which  was  made  June  3d,  1862. 

The  main  point  made  b j  the  appellant  is,  that  Green  had  actual 
notice  of  the  pendency  of  the  suit  against  his  tenant ;  that  he  obtain- 
ed possession  from  his  tenant  during  the  pendency  of  the  action 
and  after  friU  notice ;  that  he,  in  fact,  defended  the  action  in  the 
name  of  his  tenant,  employed  an  attorney  to  defend,  gave  him 
instructions  how  to  do  so ;  that  he  consented,  by  and  through  his 
attorney,  to  the  judgment ;  that  he  was,  in  fact,  the  real  defendant 
— ^the  real  party  in  interest — and  is  therefore  bound  by  the  judg- 
ment, as  much  so  as  though  he  had  been  made  a  party  to  the  suit 
and  named  in  the  judgment. 

Under  the  system  of  practice  before  the  adoption  of  the  code, 
when  an  action  was  brought  for  the  possession  of  land,  against  a 
person  in  possession  as  the  tenant  of  another,  the  landlord  was 
always  admitted  to  defend.  (^StUes  v.  Jaeksan,  1  Wend.  316 ; 
Jackson  v.  Stiles^  6  Cow.  694 ;  Dm  v.  Jfew,  6  Halsted,  185 ; 
Buford  V.  GfameSy  6  J.  J.  Marshall,  34 ;  Jackson  v.  StUeSj  4 
Johns.  493.) 

Sec.  13  of  the  Practice  Act  provides  that  "  any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
detennination  or  settiement  of  the  questiq^  involved  therein." 
Under  this  liberal  provision,  there  is  no  doubt  that  the  plamtiff 
could  jom  as  defendants  both  landlord  and  tenant,  when  they  both 
claim  adverse  to  him.  And  so,  under  Sec.  17  of  the  Practice  Act, 
the  Court,  in  a  suit  of  that  kind  against  a  tenant,  could  direct  that 
the  landlord  be  made  a  party,  in  order  to  make  a  complete  deter- 
mination of  the  controversy.  But  if  the  landlord  is  not  brought  in 
as  a  party  either  by  the  plaintiff  or  the  Court,  he  may  make  him- 
self a  party  by  complying  with  the  law  relating  to  interventions. 
In  this  case  the  landlord  was  not  made  a  party  to  the  record  before 
judgment,  either  by  the  plaintiff  or  the  Court,  or  upon  his  ovm 
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application,  and  the  question  is,  What  is  the  effect  of  the  judgment 
when  he  is  not  thus  made  a  formal  party  to  the  record  ?  "  A  judg- 
ment in  ejectment  authorizes  the  plaintiff  to  take  possession  of  tiie 
premises,  whoever  may  be  in  possession  of  them.  The  defendant 
in  an  ejectment  suit  cannot  defeat  the  action  by  transferring  the 
possession  to  another,  either  with  or  without  consideration.  Who- 
ever succeeds  to  his  possession  succeeds  also  to  the  perils  of  the 
suit."     (Jacle9(m  v.  TutOe,  9  Cow.  233.) 

So  a  purchaser  of  the  property  from  the  landlord  of  tenants, 
against  whom  an  action  of  ejectment  is  pending,  is  bound  by  the 
judgment  for  or  against  them.     (Jones  v.  Chiles,  2  Dana,  25.) 

It  is  a  well  established  rule,  that  as  to  all  persons  who  enter  into 
%e  possession  of  premises  under  tenants  on  whom  a  notice  had 
been  served,  in  an  action  of  ejectment  for  the  same  premises,  no 
notice  need  be  served  on  them,  but  they  will  be  subject  to  be 
turned  out  of  possession  under  the  judgment.  (Smithes  Lessee  v. 
JVoJtee'*  Hidrs,  1  McLean,  87.) 

A  defendant  cannot,  by  a  transfer  of  his  possession,  pendente  lite, 
defeat  the  action ;  the  plaintiff  may,  notwithstanding,  proceed  to 
judgment  and  eject  the  assignee.  If  the  law  were  otiierwise,  it 
would  be  in  the  power  of  the  defendant  to  put  the  plaintiff  to  his 
new  action  as  often  as  he  thought  proper  to  assign.  (Howard 
V.  Kennedy,  4  Ala.  592.) 

Persons  not  parties  to  a  suit,  and  in  possession  before  it  was 
brought,  or  those  claiming  under  them,  could  not  be  ousted  of  their 
possession,  because  their  distinct  titie  had  not  been  tried ;  but  not 
so  of  tenants  coming  in  under  the  landlord  pending  the  suit.  They 
are  bound  by  the  judgment  on  his  titie.  (Hickman  v.  Bale,  7 
Yerg.  149.) 

In  Long  v.  Morton  (2  A.  E.  MarshaJl,  39)  it  was  held,  that 
persons  in  possession  of  land  when  a  writ  of  habere  facias  posses- 
sionam  is  served,  have  a  right  to  show  that  their  possession  is  not 
under  the  defendant  in  the  suit,  but  in  virtue  of  a  paramount  titie, 
and  they  would  then  be  entitied  to  the  interposition  of  the  Court  in 
their  favor.  But  if  they  do  not  show  how  they  claim,  in  the  absence 
of  all  proof  of  the  fact,  it  camiot  be  presumed  that  they  held  under 
a  paramount  title ;  and  if  they  held  under  a  defendant  in  the  suit, 
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whether  as  lessees  or  as  purchasers,  as  it  appears  they  obtained 
the  possession  pending  the  suit,  the  decree  is  unquestionably  obUga- 
tory  upon  them,  as  well  as  the  defendant,  and  there  is  no  principle 
or  practice  which  would  require  a  scire  facias  to  be  served  on  them 
before  they  could  be  turned  out  of  possession. 

<<  When  a  recovery  is  had  against  the  occupant,  the  judgment 
binds  not  only  him  but  all  persons  under  whom  he  occupies,  together 
with  all  persons  in  privity  of  estate  or  possession  with  himself.  When 
a  recovery  is  had  against  a  tenant,  the  landlord  is  bound  by  it.  So 
a  recovery  against  a  tenant  in  common  who  holds  for  himself  and 
under  the  other  tenants  in  common,  is  binding  upon  all  his  co-ten- 
ants, as  well  as  himself.  There  is,  therefore,  no  necessity  for  mak- 
ing any  other  than  the  occupant  a  defendant,  to  bind  all  persons  in 
privity  by  a  recovery."     (^Hanson  v.  Armstranff^  22  Dl.  442.) 

Ejectment  was  brought  against  a  tenant,  and  the  landlord  was 
admitted  to  defend.  He  died  pending  the  suit,  and  there  was  no 
revivor  against  his  heirs,  but  the  action  proceeded  and  judgment 
was  rendered  against  the  tenant,  and  under  it  the  widow  and  chil- 
dren of  the  landlord  were  dispossessed.  It  appeared  that  the  land- 
lord took  possession  after  the  commencement  of  the  suit.  The 
widow  petitioned  to  be  reinstated  in  possession,  but  the  Court  denied 
her  appUcation,  holding  that  if  the  widow  and  heirs  were  not  bound 
by  the  judgment  as  parties,  yet  they  were  subject  to  the  operation 
of  the  writ  of  possession,  because  they  came  upon  the  land  after 
the  action  was  brought.  All  who  enter  upon  the  land  pending  the 
action  of  ejectment  are  subject  to  be  removed  by  the  final  process. 
If  this  were  not  so  there  would  be  no  advantage  in  a  recovery  or 
end  to  litigation.     (  WaUin  v.  Muff^  3  Sneed,  82.) 

So  one  coming  in  as  under-lessee  to  the  defendant  in  an  action 
of  ejectment,  during  the  pendency  of  the  action,  was  held  bound 
by  the  proceedings  therein.  (^Bradley  v.  McDanidy  3  Jones, 
128.) 

Similar  decisions  were  rendered  in  Jackson  v.  Storie  (13  Johns. 
447) ;  Jackson  v.  Mils  (8  Cow.  290) ;  6  Taunton,  183;  Jackson 
V.  Rightmyre  (16  Johns.  314). 

The  same  principles  have  been  heretofore  substantially  held  by 
Ifais  Court  in  Fremowt  v.  Crippen  (10  Cal.  211),  and  in  Fogarty 
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V.  Sparks  (22  Id.  142),  and  are  fully  recognized  by  Sec.  268  of 
the  Practice  Act. 

The  counsel  for  the  respondent  has  referred  us  to  several  cases 
on  this  subject  which  we  will  now  proceed  to  notice.  The  case  of 
Peabody  v.  Phelps  (9  Gal.  213),  was  an  action  to  recover  dam- 
ages for  a  fraudulent  representation  as  to  title  made  by  the  defend- 
ant, to  the  effect  that  he  was  the  owner  of  the  property  and  had 
purchased  it  of  Larkin.  Larkin  afterwards  sued  the  plaintiff  for 
the  possession  of  the  land  and  recovered  judgment  therefor,  and 
this  judgment  was  offered  as  evidence  against  the  defendant  of  par- 
amount title  in  Larkin.  The  Court  very  properly  held,  that  it  was 
no  evidence  of  that  fact  against  the  defendant,  because  he  had  no 
legal  notice  of  the  action ;  that  mere  cognizance  of  the  existence 
of  the  action  is  not  notice  in  the  legal  sense  ;  that,  to  be  available, 
the  notice  must  apprise  the  party  whose  rights  are  to  be  affected 
of  what  is  required  of  him,  and  the  consequences  which  may  follow 
if  he  neglect  to  defend  the  action.  This  is  all  correct  when  applied 
to  that  case.  If  a  party  to  a  suit  has  a  right  to  resort  to  another 
upon  his  failure  in  the  action,  whether  upon  covenants  of  warranty, 
as  in  the  case  of  Peabody  v.  Phdps,  or  on  the  ground  that  he  is 
indemnified  by  such  third  party,  as  in  the  case  of  Dutil  v.  Pacheoo 
(21  Gal.  441),  then  it  is  clearly  his  duty  to  ^ve  full  notice  to  his 
covenantor  or  party  who  has  agreed  to  indemnify  him,  of  the  pen- 
dency of  the  suit,  what  it  is  he  requires  him  to  do  in  the  suit,  and 
the  consequences  which  may  follow  if  he  neglect  to  defend  the 
action.  Mere  knowledge  or  information  of  the  existence  of  such 
an  action,  is  entirely  insufficient  to  bind  the  party  by  the  judgment. 
Unless  the  parly  to  the  action  notifies  him  that  he  expects  him  to 
defend  the  action,  or  to  furnish  testimony,  or  to  do  some  other  act 
to  aid  in  it,  he  may  well  suppose  that  the  party  is  well  prepared  to 
defend  it,  has  all  the  evidence  necessary,  and  needs  no  assistance 
from  him  to  defend  his  titie  or  assert  his  rights ;  and  he  may  well 
rely  upon  that  supposition,  for  if  the  party  desires  his  aid  or  assist- 
ance, it  is  his  duty  to  give  him  full  notice  a  reasonable  time  befi>re 
the  trial  of  the  action  to  enable  him  to  prepare  for  it.  This  door 
trine  in  Peabody  v.  Phdps  is  just  and  right,  and  founded  on  well 
established  principles  of  law ;  but  it  has  no  application  to  the  pres* 
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ent  case.  Here  was  actaal  notice  to  Green  of  the  pendency  of  the 
action,  and  he  well  knew  what  it  was  his  duty  to  do,  and  the  con- 
sequences  to  him  if  he  failed.  K  he  had  sued  his  tenant  for  rent, 
and  this  judgment  in  ejectment  had  been  attempted  to  be  used  in 
bar  of  that  action,  then  the  rule  laid  down  in  Peabody  y.  Phdps, 
respecting  notice,  would  perhaps  have  had  some  application. 

We  are  referred  to  Hx  parte  Reynolds  (1  Caine,  499),  in  which 
it  was  held  that  a  tenant  who  was  in  possesion  anterior  to  the 
action  of  ejectment,  cannot  be  dispossessed  by  the  writ  of  posses- 
sion, unless  he  was  made  a  party.  This  is  a  very  good  rule,  but  it 
does  not  apply  to  the  present  case ;  for  here  Green  was  not  in  pos- 
session at  the  time  of  the  conmiencement  of  the  action,  except  by 
his  tenant  who  was  made  a  party.  Green,  not  being  in  actual  pea- 
session  at  the  commencement  of  the  action,  it  was  not  necessary  to 
make  him  a  party ;  and  when  he  did  take  the  possession  from  the 
defendant,  with  fiill  notice  of  the  pendency  of  tiie  action,  he  held 
that  possession  subject  to  the  perils  of  the  suit.  The  rule  laid  down 
in  the  case  in  1  Caines'  was  recognized  by  this  Court  in  the  case 
of  Fogarty  v.  Sparks,  before  referred  to. 

In  the  case  of  Byerss  v.  Wheeler  (26  Wend.  437),  in  the  Su- 
preme Court  of  New  York,  and  which  was  afterwards  taken  to  tiie 
Court  of  Errors,  and  is  reported  in  4  Hill,  466,  it  was  held  that  a 
landlord  was  not  concluded  by  a  judgment  rendered  against  his  ten- 
ant in  an  action  of  which  he  had  no  noUce,  when  pleaded  or  offered 
in  evidence  in  a  svbs&pient  suit.  It  will  be  readily  seen  that  these 
cases  do  not  relate  to  tiie  point  now  before  us.  The  case  of  Byerss 
V.  Rippey  (25  Wend.  431),  depended  upon  the  construction  of  a 
statute  peculiar  to  the  State  of  New  York,  and  has  no  application 
to  the  present  case.  The  question  here  is  not  as  to  whether  Green 
will  be  concluded  in  any  subsequent  action  to  which  he  may  be  a 
party  by  the  judgment  in  this  case,  or  precluded  from  setting  up  a 
tide  not  in  fact  litigated  or  determined  in  this  action,  which  was  the 
point  in  Byerss  v.  Rippey.  But  the  point  is,  whether  he  was  not 
properly  dispossessed  by  the  writ,  under  all  the  circumstances  of 
the  case.  Indeed,  it  might  well  be  urged,  that  having  taken  the 
burden  of  tiie  defense  of  the  action  entirely  upon  himself,  and  hav- 
ing had  full  control  of  the  defense  in  his  own  hands,  he  is  not  only 
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Kable  to  be  dispossessed  by  the  writ,  but  would  be  concluded  by  the 
judgment  in  any  subsequent  action  to  which  he  may  be  a  parfy. 

It  is  insisted  that  Green  neither  knew  of  nor  assented  to  the 
entry  of  the  judgment  by  consent,  and  therefore  ought  not  to  be 
held  bound  by  it  in  any  way.  In  his  petition  he  does  not  assert 
that  he  did  not  know  of  or  that  he  never  assented  to  the  entry  of 
judgment.  He  merely  says  he  had  no  legal  notice  of  the  action. 
The  evidence  shows  conclusively  that  the  attorney  who  appeared 
for  the  defense,  and  who  filed  the  answer  and  consented  to  the 
entry  of  judgment,  was  employed  and  directed  by  Green,  and  not 
by  die  defendant.  K  he  has  suffisred  by  any  unauthorized  action 
of  his  attorney,  his  remedy  is  against  him,  but  the  judgment  can- 
not be  disturbed  on  that  account,  unless  fraud  or  collusion,  or  in-  * 
solvency  of  the  attorney  is  shown,  which  is  not  pretended  in  this 
case.  (^Suydam  v.  Pitcher^  4  Cal.  280 ;  Holmes  v.  Rogers^  18 
Id.  191 ;   Taylor  v.  EandaU,  5  Id.  79.) 

The  rule  of  law  was  well  settied,  that  "  every  man  is  presumed 
to  be  attentive  to  what  passes  in  the  courts  of  justice  of  the  State 
or  sovereignty  where  he  resides.  And,  therefore,  a  purchase  made 
of  property  actually  in  litigation,  pendente  lite,  for  a  valuable  con- 
sideration, and  without  any  express  or  implied  notice  in  pomt  of 
fifcct,  affects  the  purchaser  in  the  same  manner  as  if  he  had  such 
notice ;  and  he  will  accordingly  be  bound  by  the  judgment  or 
decree  m  the  suit."  (1  Story's  Eq.,  Sec.  405.)  This  rule  some- 
times operated  as  a  hardship  upon  parties  who  had  no  actual  notice, 
and  the  new  Code  of  Practice  (Sec.  27)  provides,  that  the  plaintiff 
or  defendant  may  file  a  notice  of  the  pendency  of  the  action  with 
the  Recorder  of  the  county  in  which  the  property  is  situated,  and 
then  provides,  that "  fix)m  the  time  of  filing  only  shall  the  pendency 
of  the  action  be  constructive  notice  to  a  purchaser  or  incumbrancer 
of  the  property  affected  thereby."  In  no  other  respect  are  the 
rules  of  law  relating  to  this  subject  changed  by  the  statute.  A 
purchaser  or  incumbrancer  of  property,  instead  of  being  required 
to  examine  all  the  suits  pending  in  the  several  Courts  to  ascertain 
whether  any  of  them  relate  to  or  affect  the  real  estate  he  is  nego- 
tiatang  about,  has  now  only  to  examine  the  notices  of  lis  pendens 
filed  in  the  Recorder's  office  of  the  county  where  the  real  estate  is 
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sitaated,  and  he  is  only  bound  by  constructive  notice  of  what  may 
there  appear.  The  rules  of  law  relating  to  actual  notice  of  a  pend- 
ing action,  and  the  effect  of  such  actual  notice  upon  parties  dealing 
with  or  taking  possession  of  property  in  litigation,  are  in  no  sense 
changed  by  this  section  of  the  Practice  Act,  but  remain  the  same 
as  before  this  law  was  passed.  (Richardson  v.  Whitey  18  Gal. 
102;  Bmde}/  v.  Mountain  Lake  Water  Oo.,  13  Id.  806 ;  Head  v. 
Fordtfce,  17  Id.  149 ;  Ault  v.  Gasaaway,  18  Id.  205.)  In  these 
cases  the  purchaser  or  incumbrancer  had  no  actual  notice,  but  the 
principle  was  clearly  laid  down,  that  the  filmg  of  the  notice  was 
intended  as  a  substitute  for  the  rule  that  the  pendency  of  the  suit 
was  itself  constructive  notice ;  and  as  relating  to  the  question  of 
constructive  notice,  and  not  of  actual  notice.  Green,  in  this  case, 
had  actual  notice,  which  was  better  than  the  mere  constructive 
notice  resulting  from  a  paper  filed  under  this  section  of  the  statute, 
and  he  is  as  much  bound  by  the  judgment  as  if  that  law  had  been 
complied  with. 

The  order  made  by  the  Court  below  is  reversed,  and  the  Court 
is  directed  to  dismiss  the  petition  of  Green,  and  set  aside  all  the 
proceedings  under  it. 


McLaughlin  et  al.  v.  KELLY  et  al. 

In  an  action  for  a  trespass  apon  a  mining  claim,  where  the  complaint  avers  that 
defendants  are  working  npon  and  extracting  the  mineral  from  the  claim,  and 
prays  for  a  perpetual  injunction,  and  the  answer  admits  the  entry  and  work 
and  takes  issae  upon  the  title;  if  a  jnry  to  whom  the  issue  of  title  is  sub- 
mitted find  in  favor  of  the  plaintifis,  it  is  the  duty  of  the  Court  to  decree  the 
equitable  relief  sought,  and  enjoin  defendants  from  future  trespasses. 

The  complaint  charged  that  defendants  had  wrongfully  entered  upon  a  tract  of 
mining  ground  ^described  by  metes  and  bounds)  owned  by  the  plaintiflb,  and 
had  extracted  therefrom  gold-bearing  earth  of  the  value  of  $1,000,  and  that 
they  threatened  to  continue  their  wrongful  acts,  and  prayed  for  damages  in 
the  sum  of  $1,000,  and  for  a  perpetual  injunction.  The  answer  set  up  title 
in  defendants  to  a  specific  portion  of  the  tract  claimed  by  plaintifis,  and 
denied  that  they  had  worked  upon  any  other  portion  than  that  to  which  they 
thus  asserted  title. 

The  jury  under  a  general  submission  found  "  a  verdict  in  favor  of  plaintifis  with 
one  dollar  damages :"  held,  that  the  verdict  decided  the  question  of  title  in 
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&yor  of  plaintifis,  and  that  upon  it  they  were  entitled  to  a  decree  perpetoally 
enjoining  defendants  firom  working  npon  the  gronnd  claimed  in  the  com- 
plaint ;  that  this  equitable  relief  was  a  matter  of  right,  the  denial  of  which 
by  the  District  Court  was  error. 

The  Conrt  in  the  case  above  cited  having  instmcted  the  jury  that,  if  they  found 
that  plaintifis  were  entitled  to  the  mining  ground,  they  must  find  a  verdict  for 
$1,000  damages  upon  the  admissions  of  the  answer :  hdd,  that  because  the 
jury  brought  in  a  verdict  for  one  instead  of  one  thousand  dolUurs'  damages, 
it  was  not  therefore  to  be  concluded,  in  direct  opposition  to  their  general 
verdict,  that  they  did  not  find  the  title  in  the  plaintiffs.  The  damages  being 
admitted  by  the  pleadings  were  not  in  issue,  and  the  verdict  in  that  respect 
was  immaterial. 

It  is  no  reason  for  refusing  a  perpetual  injuction  in  an  action  of  trespass  in  which 
the  title  has  been  litigated,  that  defendants  will  thereby  be  precluded  from 
asserting  their  title  in  any  other  form  of  action.  When  there  has  been  a  fair 
trial  of  an  issue  of  fact.  Courts  give  the  verdict *and  judgment  a  conclusive 
effect,  and  will  not  permit  the  parties  to  relitigate  the  same  matter  in  another 
suit 

Where  in  an  action  of  trespass  the  jury  find  generally  "for  the  plaintiffs,"  it  is  a 
finding  upon  all  the  issues  raised  by  the  pleadings  material  to  a  recovery  by 
the  plaintiffs,  and  concludes  the  parties  upon  a  question  of  title  where  it  was 
distinctly  put  in  issue. 

Under  our  code  of  practice  to  ascertain  what  was  in  fact  determined  by  the  find- 
ings or  verdict,  we  must  look  solely  to  the  material  facts  put  in  issue  by  the 
pleadings,  and  not  to  the  form  of  the  action. 

The  mere  fact  that  the  pleader  has  used  terms  of  expression  in  stating  his  case 
which  were  under  the  old  system  of  practice  used  in  particular  kinds  of  action, 
will  not  necessarily  give  character  to,  or  determine  the  effect  or  meaning  of, 
the  verdict. 

Appeal  from  the  Seventeenth  Judicial  IHstrict. 

The  nature  of  the  action  and  the  character  of  the  issues  raised 
bj  the  pleadmg?  are  fiillj  stated  in  the  opinion.  The  form  of  the 
allegation  of  damage  in  the  complaint,  following  a  description  of 
the  entire  premises  claimed  by  them,  is  that  defendants  ^'  then  and 
there,*'  with  picks,  etc.  "  dug,  mined  out,  removed,  and  converted 
to  their  own  use,  divers  large  quantities  of  gold  and  gold-bearing 
earth,  and  gravel  of  great  value,  to  wit :  of  the  value  of  f  1,000," 
to  the  damage  of  plaintiffi  in  that  sum.  The  only  reference  to  the 
subject  of  damage  in  the  answer,  is  a  denial  that  defendants  have 
done  any  work  west  of  tbe  line  as  claimed  by  them. 

The  statement  of  the  evidence  on  the  trial,  as  set  forth  in  the 
record,  is  as  follows :  ^^  Whereupon  a  juiy  was  regularly  impan- 
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neled  to  try  the  cause,  and  the  parties  respectively  introduced 
testimony  in  support  of  the  issues  on  tiieir  part.  It  was  in  evi- 
dence, that  defendants  had  worked  and  mined  in  that  part  of  the 
mining  ground  claimed  in  the  complamt  and  replication,  and  lying 
east  of  the  Garter  line,  running  north  fiftynseven  degrees  and  forty- 
five  minutes  west  (the  line  claimed  by  defendants).  There  was  evi- 
dence tending  to  prove  that  defendants  had  run  an  air  tunnel  through 
a  portion  of  plaintiffs'  ground  west  of  said  Garter  line,  and  that  this 
last  mentioned  tunnel  was  run  by  the  consent  of  the  plaintiff ;  also, 
that  in  working  along  said  line,  the  defendants  had  in  several  places 
broke  over  the  same  and  caved  down  a  little  dirt  from  the  west  side 
thereof,  and  at  the  same  time,  plaintiff  told  defendants  they  need 
not  be  very  particular  about  the  line,  or  about  going  over  the  line." 

The  instructions  were  almost  entirely  directed  to  questions  res- 
pecting the  titie  to  the  triangular  piece  of  ground  put  in  issue  by 
the  pleadings.  In  each  of  three  instructions,  given  at  request  of 
defendants,  the  jury  were  told  that,  upon  a  certain  hypothesis  of 
facts  respecting  title  to  the  triangle  above  mentioned,  they  must 
find  for  defendants,  "  unless  they  find  that  defendants  worked  on 
the  west  side  of  tiie  Garter  (N.  67^  45'  W.)  Kne."  On  tiie  subject 
of  damage  the  Gourt  instructed  as  follows :  "  The  answer  in  this 
case  admits  that  the  defendants  have  extracted  gold  of  the  value 
of  $1,000  from  the  ground  claimed  by  plaintiffe  in  their  complaint, 
and  during  the  time  therein  alleged,  and  if  the  jury  believe  firom 
the  evidence  that  plaintiffis  at  the  time  of  the  alleged  trespass  were 
entitied  to  the  possession  of  such  ground,  they  should  find  a  verdict 
in  favor  of  plaintifife  for  $1,000  damages." 

The  verdict  was  as  follows :  "  We  the  jurors  in  the  case  of  Chas. 

McLaughlin  v.  Peter  Kelly  et  al,j  do  find  a  verdict  in  favor  of  the 

plaintiffi,  with  one  dollar  damages. 

L.  W.  Kbybs,  Foreman." 

Taylor  ^  Cowdery  and  Will  CampbeUy  for  Appellants. 

I.  The  jury  found  a  general  verdict  in  favor  of  plaintiffi,  which 
included  all  the  issues,  and  therefore  entitied  plaintifb  to  the  equi- 
table relief  prayed  for. 

"  A  general  verdict  is  that  by  which  they  (the  jury)  pronounce 
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generally  upon  all  or  any  of  the  issues."  (Prac.  Act,  Sec.  174.) 
Where  there  is  more  than  one  issue,  and  all  the  issues  are  sub- 
mitted to  the  jury,  it  is  their  duty  to  pass  upon  all,  and  the  Court 
will,  when  the  verdict  is  general,  presume  that  the  jury  did  find 
upon  all  the  issues.  (^Brochway  v.  Kinney^  2  Johns.  210.)  In 
Chapman  v.  Smith  (16  How.  133),  where  there  were  fourteen 
counts,  the  Court  said :  ^^  The  omission  to  levy  upon  the  goods,  or 
to  sell  after  the  levy,  fell  directly  within  the  issue,  *  *  *  and  we 
are  bound  to  presume  were  the  subject  of  examination  before  the 
Court  and  jury,  and  were  passed  upon  by  them."  The  issues  in 
this  case  stand  precisely  as  if  the  complaint  contained  two  counts, 
one  for  trespass  on  the  ground  east  of  the  line  fifty-seven  degrees 
and  forty-five  minutes,  and  one  for  trespass  west  of  that  line,  and 
the  defendants  had  pleaded  to  the  first  count,  Uberum  tenementum, 
and  to  the  second  the  general  issue.  Now,  supposing  one  of  these 
counts  to  have  been  bad,  and  the  other  good ;  the  rule  in  this 
country  is,  that  if  any  of  the  counts  are  good,  it  shall  be  presumed 
the  damages  were  assessed  on  those  counts,  and  Uie  verdict  shall 
stand.  For  if  the  defendant  wishes  to  question  the  sufiSciency  of 
any  of  the  counts,  he  may  demand  separate  verdicts  upon  each 
count,  and  unless  he  do  so,  the  general  verdict  shall  be  conclusive 
against  him.  (  Wolcott  v.  Coleman,  2  Conn.  337  ;  Stamford  Bank 
V.  Ferris,  17  Id.  259.) 

n.  Although  formerly,  in  the  Courts  of  Chancery,  the  finding 
of  a  jury  upon  an  issue  was  not  binding  upon  the  Chancellor ;  yet 
wherever  the  foundation  of  a  claim  was  a  legal  demand,  the  Court 
would  order  a  trial  at  law  (2  Daniel's  Ch.  Pr.  445),  and  the 
result  waa  regarded  as  conclusive.  (^Booth  v.  Blunddl,  19  Ves. 
500.)  Pending  the  trial  the  Court  would  restrain  all  injurious 
proceedings,  and  when  the  right  was  so  established  would  decree  a 
perpetual  injunction.  (2  Story's  Eq.  Jur.  Sec.  927 ;  Id.  Sec.  1478 ; 
Livingston  v.  Van  Ingen,  9  Johns.  569,  and  Chancellor  Kent's 
opinion  therein,  585.)  In  this  State,  however,  the  Chancellor's 
(Judge's)  discretion  in  the  matter  is  regulated  and  qualified  by 
the  statute ;  the  equitable  relief  prayed  for  must  follow  the  verdict 
for  plamtiflf  (if  consistent  with  the  case),  unless  the  defendant  move 
for  and  obtain  a  new  trial.     (Duff  v.  Fisher,  15  Cal.  879,  et  seq.) 
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The  granting  of  a  temporary  injonction  rests  in  the  sound  discre- 
tion of  the  Court  (Willard's  Eq.  Jur.  341,  and  cases  there  cited), 
but  a  decree  of  perpetual  injunction  may  be  a  matter  of  strict 
right.  ( Ogden  v.  Kip,  6  Johns.  Ch.  160 ;  N,  Y.  Printing  and 
Dyeing  Mtab.  v.  Fitchy  1  Paige's  Ch.  98 ;  8  Darnell's  Ch.  Pr. 
188 ;  Mitchell  v.  Dorr,  6  Ves.  147 ;  Orocifard  v.  Alexander j  15 
Id.  138 ;  Thomas  v.  Oakle}/,  18  Id.  186.) 

m.  The  record  shows  that  the  issue  of  liberum  tenementum  as 
to  the  ground  between  the  lines  forty-eight  degrees  and  forty-five 
minutes  and  fifty-seven  degrees  and  forty-five  minutes,  was  tried 
and  found  in  fiskvor  of  plainti& ;  the  defendants  admit  the  plainti&' 
title  to  the  ground  west  of  the  line  fifty-seven  degrees  and  forty- 
five  minutes.  The  plaintiffii  are  therefore  entitied  to  a  perpetual 
injunction  restraining  defendants  firom  working  or  mining  upon  any 
portion  of  the  ground  described  in  the  complaint.  (Mitchell  v. 
Dorrsy  6  Ves.  147 ;  Smith  v.  Cb%er,  2  Id.  90 ;  Grajf  v.  Duke 
of  Northuwherlandy  17  Id.  281 ;  2  Story's  Eq.  Jur.,  Sec.  929 ; 
Merced  Mining  Co.  v.  Frevnonty  7  Cal.  320,  et  seq. ;  Senshaw  v. 
Clark,  14  Id.  464.) 

It  is  contended  that  taking  the  pleadings  alone,  in  connection 
with  the  verdict,  we  cannot  determine  that  the  jury  necessarily 
decided  that  plainti&  had  made  out  titie  to  the  disputed  ground,  for 
that  it  might  be  the  trespass  was  committed  upon  the  portion  of 
their  groimd,  the  titie  to  which  was  not  controverted.  The  plea  as 
to  the  disputed  portion  is  liberum  tenementum,  which  of  course 
denies  the  titie,  and  admits  a  p^ma  facie  trespass ;  and  a  verdict 
upon  this  plea  necessarily  decides  the  titie ;  in  other  words,  the 
jury  must  necessarily  have  found  the  titie  to  be  in  plainti&,  before 
they  could  find  a  verdict  in  favor  of  plainti&,  for  damages.  GDhere- 
fore,  this  issue  having  been  tried  in  this  case,  and  the  verdict  bemg 
in  favor  of  plainti£&,  defendants  would  in  another  suit  be  estopped 
from  denying  plainti&'  titie. 

lY.  It  would  not  avail  defendants  anything,  in  another  action 
in  relation  to  the  gore  between  the  hues  forty-eight  degrees  and 
forty-five  minutes  and  fifty-seven  degrees  and  foriy-five  minutes,  to 
say  that  upon  the  pleadings  in  this  case  two  issues  were  made,  and 
that  the  verdict  of  the  jury  might  have  been  based  upon  that  part 
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of  the  defense  which  raises  the  general  issue.  In  snch  suit  these 
plaintiffit  would  have  a  right  to  show  by  parol  that  in  this  case  the 
issue  of  title  was  tried.  The  rule  is  this :  in  order  that  a  judg- 
ment in  one  action  shall  be  conclusive  in  another,  it  must  appear 
with  convenient  certainly  that  the  question  in  controversy  in  the 
second  suit  was  litigated  and  decided  in  the  first.  Where  this  is 
apparent  on  the  face  of  the  proceedings,  in  the  former  action,  the 
mere  production  of  the  record  will  be  enough ;  but  where  it  is  not, 
it  may  be  shown  by  parol  evidence,  if  the  record  show  that  the 
same  matter  might  have  come  in  question  in  ihe  former  suit. 
(^MeKnight  v.  Durdap,  4  Barb.  44 ;  Bebee  v.  EllioU,  Id.  459 ; 
Briggs  v.  WdU,  12  Id.  569  ;  Davi%  v.  Taleott,  14  Id.  619 ;  Law- 
rence  v.  Hunt^  10  Wend.  85 ;  Young  v.  BummeUj  2  Hill,  481 ; 
Doty  V.  BrowUy  4  Comstock,  75 ;  Birckhead  v.  Brown^  5  Sandf. 
145;  Boger%  v.  itJJy,  35  Maine,  200;  Ghay  v.  QiUilan^  15 
Illinois,  458 ;  Baker  v.  Rans^  2  Grilman,  355 ;  Stoker  v.  Buder^ 
17  Alabama,  133 ;  Young  v.  Blacky  7  Cranch,  567 ;  Chapman  v. 
Smithy  16  How.  133;  Ihichess  of  Kingston's  Case^  11  State  Trials, 
261,  cited  in  2  Smith's  Leading  Gases,  676,  et  seq.) 

We  have  shown  conclusively  that  the  titie  of  the  ground  east  of 
the  line  fifty-seven  degrees  and  forty-five  minutes  and  west  of  the 
line  forty-eight  degrees  and  forty-five  minutes  was  actually  in  issue 
in  this  case,  and  that  each  issue  was  actually  tried,  and  found  in 
favor  of  the  plaintiff. 

Vanelief  ^  Bowers  and  A.  L  Williams^  for  Respondents. 

I.  The  perpetual  injunction  asked  for,  would  conclusively  settie 
the  titie  to  all  the  ground  described  in  plaintifis'  complaint  in  favor 
of  the  plaintiff  (appellants  here),  and  forever  preclude  and  estop 
the  defendants  fi*om  disputing  it,  or  recovering  any  portion  of  the 
ground  in  any  other  action.  The  verdict  of  the  jury  was  general 
and  assessed  the  damages  at  one  dollar.  For  all  that  appears,  the 
basis  of  this  verdict  may  have  been  a  trespass  on  that  portion  of 
the  ground  west  of  the  Garter  line,  as  to  which  the  defendants 
merely  denied  the  trespass  but  claimed  no  titie ;  and,  that  it  was 
so,  the  record  discloses  strong  reasons  for  believmg ;  1st,  the  evi- 
dence showed  a  technical  trespass  west  of  the  Carter  line,  for  which 
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more  than  nominal  damages  might  have  been  given.  Defendants 
had  broken  over  that  line,  and  caved  down  dirt  m  several  places, 
and  had  run  an  air  tunnel  west  of  said  line ;  2d,  on  the  motion  of 
plaintiffi,  the  Court  instructed  the  jury,  that  the  answer  of  defend- 
ants admitted  that  defendants  had  taken  gold  of  the  value  of  $1,000 
from  the  ground  in  dispute,  and  that  iLthej  believed  that  plaintiff 
were  entitled  to  the  possession  of  such  ground,  thej  should  find  a 
verdict  in  favor  of  plaintifis  for  $1,000.  This  of  course  refers  to 
the  ground  east  of  the  Garter  line  as  to  which  defendants  pleaded 
title  in  themselves.  K,  then,  the  jury  found  the  plainti&  were 
entitled  to  the  ground  east  of  said  Gne,  they  must  have  disregarded 
this  positive  instruction  of  the  Court,  as  they  assessed  the  damages 
at  one  dollar  only ;  3d,  the  record  shows  that  it  was  granted  by 
defendants  and  understood  by  the  Court  and  jury  at  the  trial,  that 
the  jury  might  find  from  the  evidence  a  trespass  by  the  defendants 
on  the  west  side  of  the  Carter  line,  for  such  a  contingency  was 
provided  for  and  expressed  in  each  one  of  the  three  instructions 
asked  by  the  defendants  which  were  given  by  the  Court. 

It  would  be  sufficient  for  our  purposes  if  it  appeared  uncertain 
whether  the  verdict  of  the  jury  was  predicated  upon  a  finding  of 
the  titie  in  the  plaintiffii  as  to  all  the  groimd  described  in  their  com- 
plaint east  of  the  Carter  line,  but  from  the  foregoing  considerations 
it  is  made  to  appear  morally  certam,  that  the  sole  ground  of  the 
verdict  was  the  finding  of  a  technical  trespass  on  the  west  side  of 
said  line,  for  which  they  gave  merely  nominal  damages. 

We  claim  the  law  applicable  to  this  case  in  the  view  above  taken 
to  be  that  expressed  in  the  opinion  of  the  Chancellor  in  Wood  v. 
Jackstm  (8  Wend.  86),  as  follows  :  **A  verdict  cannot  be  urged  as 
an  estoppel  to  the  litigation  of  a  fact,  which  was  not  absolutely  neces- 
sary to  the  finding  of  the  verdict  in  the  previous  suit.  And  the 
Court  will  never  go  into  an  examination  of  the  jurors  in  the  former 
cause  to  ascertain  upon  what  grounds  their  verdict  was  pronoimced. 
Neither  will  a  verdict  be  considered  as  an  estoppel  merely  because 
the  testimony  in  the  first  suit  was  sufficient  to  establish  a  particular 
fact."  (See  also  Davis  v.  TalcoU,  14  Barbi  612 ;  W.A.  ^  a.  8. 
P.  Co.  V.  'SicJde%  et  cU.j  24  How.  333 ;  Eidd  v.  Laird,  16  Cal. 
182.) 
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The  rule  was  extended  to  its  utmost  limits  in  Birckhead  v. 
Brovm  (5  Sanf.  134)  where  Mr.  Justice  Duer  expresses  it  as  fol- 
lows :  ^^  It  is  that  as  between  the  parties  and  privies  a  judgment  is 
conclusive  as  to  every  question  upon  which  the  right  of  the  plaintiff 
to  recover,  or  the  validity  of  a  defense  in  another  suit,  is  found  to 
depend,  and  upon  the  determination  of  which  it  appears  from  the 
record,  or  is  shown  by  extrinsic  proof  that  the  judgment  was  in 
reality  founded." 

Counsel  for  appellants  invokes  the  rule  which  supports  a  general 
verdict  on  several  counts  where  only  one  of  such  counts  is  good. 
The  reason  for  this  rule  is,  that  it  does  not  appear  that  the  verdict 
was  rendered  on  the  bad  counts,  and  for  the  purpose  of  supporting 
it  and  giving  it  effect  the  law  will  refer  it  to  the  good  count.  If 
in  such  case,  it  could  be  made  to  appear  certain  that  the  verdict 
was  solely  on  the  bad  count,  judgment  upon  it  would  be  arrested, 
as  in  case  of  a  declaration  wholly  bad. 

These  reasons  do  not  support  the  rule  contended  for  in  this  case. 
Here,  the  verdict  is  supported  and  takes  its  legal  effect  without  the 
perpetual  mjunction ;  and  if  it  be  uncertain  whether  the  jury  passed 
upon  the  issue  of  titie,  or  if  so,  to  what  extent,  or  whether  they 
found  it  in  favor  of  plaintiff  or  defendants,  surely  it  should  not 
be  conclusively  assumed  that  they  found  it  wholly  against  the 
defendants  for  the  purpose  of  perpetually  enjoining  them  from 
entering  on  any  portion  of  the  premises. 

n.  But  another  and  different  view  of  the  case  will  dispose  of 
it  in  favor  of  the  respondents.  Admitting  for  the  argument,  that 
the  plea  of  liberum  tenementum  applied  to  the  whole  of  the  close 
described  in  the  complaint,  or  that  there  had  been  no  issue  as  to 
that  portion  of  the  ground  west  of  the  Garter  Ime,  still  the  general 
verdict  for  plaintiffii  would  not  conclusively,  or  even  prima  facie 
establish  their  titie  to  the  whole  of  the  ground  covered  by  the  terms 
of  the  plea. 

The  baus  in  quo  is  a  divitdble  allegation,  and  although  the  plea 
of  liberum  tenementum  be  applied  generally  to  the  whole  of  it, 
proof  that  the  part  in  which  the  trespass  was  actually  conmiitted 
was  the  freehold  of  the  defendant,  will  be  a  good  defense,  although 
the  titie  to  the  other  portions  of  it  is  shown  to  be  in  the  plaintiff; 
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and  a  failure  of  defendant  to  prove  title  to  that  particular  part 
in  which  the  trespass  was  conmutted,  will  entitle  the  pliontiff  to 
recover,  even  though  it  be  proven  that  all  other  portions  of  the 
locits  in  qiw  is  the  freehold  of  the  defendant.  (2  Greenl.  Ev.  Sec. 
626 ;  Rich  v.  Rich,  16  Wend.  665 ;  King  v.  Dunn,  21  Id.  253  ; 
Dunkle  v.  WileSj  5  Denio,  299 ;  Same  case,  1  Kern.  421 ;  Mo- 
Donald  V.  Bear  River  W.  Co.,  15  Cal.  147.) 

Suppose  it  had  appeared  to  the  jury  that  the  trespass  for  which 
they  assessed  the  damages  was  committed  on  a  very  small  portion 
only  of  the  ground  as  to  which  defendants  pleaded  title,  and  at  the 
same  time  that  defendants  were  entitled  to  all  other  portions  of 
that  ground,  must  not  the  verdict  have  been  for  the  plainti&  ? 

There  is  a  plain  distinction  between  this  case  and  such  cases  as 
Brockway  v.  Kinney  (2  John.  210)  and  Chapman  v.  Smith  (16 
How.  133)  cited  by  appellants'  counsel.  To  do  this  it  is  only 
necessary  to  observe  the  difference  between  the  issue  raised  by  a 
plea  of  liberum  tenementum  in  actions  of  trespass  (pmre  clau9vm 
fregit,  and  the  issues  in  the  cases  cited.  In  the  former,  the  sub- 
stance of  the  issue  only  relates  to  that  specific  part,  or  spot  of  the 
locv>9  in  quo  as  described  in  the  declaration,  in  which  the  alleged 
trespass  was  actually  committed ;  whereas,  in  the  latter,  the  sub- 
stance of  the  issues  extends  to  all  that  is  alleged  and  denied.  In 
the  former,  the  allegations  include  much  that  is  immaterial  and  not 
of  the  substance  of  the  issue ;  while  in  the  latter,  the  substance  of 
the  issue  is  as  broad  as  the  language  of  the  pleading,  and  extends 
to  the  extreme  boundaiy  of  each  allegation. 

In  the  case  of  Brockway  v.  Kinney,  the  plaintiff  in  the  former 
suit  had  declared  on  a  promissory  note,  and  also  for  work  and  labor, 
and  of  course  the  allegations  of  the  making  and  delivery  of  the 
note,  the  sum  alleged  to  be  due  upon  it,  also  every  day's  work  and 
every  dollar  of  the  price,  or  value  of  it,  if  denied  by  the  pleaj  were 
of  the  substance  of  the  issues^  and  must  have  been  passed  upon  by 
the  general  verdict  of  the  jury. 

But,  in  an  action  of  trespass  qyiare  claumm  fregit,  the  allegation 
of  the  complaint  may  be,  that  the  trespass  was  committed  on  one 
hundred  acres,  particularly  describing  it,  and  the  answer,  that  the 
said  one  hundred  acres  is  the  soil  and  freehold  of  the  defendant. 
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and  a  replication  completely  travereung  the  answer.  Yet,  if  it 
appear  fix)m  the  evidence,  that  the  actual  trespass  was  only  com- 
mitted on  one  acre,  the  substance  of  the  issue  of  title  is  confined 
to  that  one  acre,  and  determines  the  title  to  it  alone. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

The  complaint  in  this  case  avers  that  the  defendants  unlawfully 
entered  upon  certain  mining  ground  owned  by  the  plidntifis  and  in 
their  possession,  and  mined  out,  removed,  and  converted  to  their 
own  use  large  quantities  of  gold  and  gold-bearing  earth,  of  the 
value  of  $1,000 ;  that  the  defendants  have  no  right  to  said  mining 
ground,  but  are  wanton  trespassers  thereon ;  that  they  are  still 
mining  the  ground,  the  sole  value  of  which  consists  of  the  gold 
therein ;  that,  unless  restrained,  they  will  mine  out  the  best  and 
most  valuable  portion  of  the  ground  before  the  determination  of  the 
suit ;  and  concludes  with  a  prayer  for  judgment  for  $1,000,  for  a 
temporary,  and  on  the  final  hearing,  a  perpetual  injunction,  and  for 
general  relief.  The  answer  of  the  defendants  denies  that  the 
plamtifife  ever  were  the  owners  or  in  the  possession  of  the  whole  of 
the  mining  ground  claimed  in  the  complaint,  or  of  any  portion  upon 
which  they,  the  defendants,  have  ever  mined,  or  from  which  they 
have  ever  removed  any  gold  or  gold-bearing  earth  of  any  value ; 
they  aver  that  they  are  the  owners  and  in  possession  of  certain 
mining  groimd  in  the  same  vicinity  which  they  describe,  and  then 
deny  that  they  have  ever  mined  or  removed  any  gold-bearing  earth 
fix)m  any  part  of  the  ground  described  in  the  complaint,  except  so 
much  thereof  as  may  be  within  the  boundaries  of  their  own  cl^dms, 
to  which  pliuntifls  had  no  right,  title,  or  possession.  The  replication 
denies  that  the  defendants  owned  or  possessed  the  premises  de- 
scribed* in  the  answer,  or  any  portion  thereof,  except  such  portion 
as  may  lie  easterly  of  a  line  drawn  from  a  certain  stake,  mentioned 
in  the  description  of  defendants'  mining  ground,  and  running  north 
foriy-eight  degrees  forty-five  minutes  west  by  magnetic  merid- 
ian, but  on  the  contrary  plaintifis  are  the  owners  and  possessors  of 
the  ground  lying  westerly  of  said  line.  The  pleadings  are  duly 
verified.    The  cause  was  tried  by  a  juiy,  who  found  ^^  a  verdict  in 
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favor  of  the  pliuntifis,  with  one  dollar  damages."  A  temporary 
injunction  had  been  granted  at  the  commencement  of  the  suit.  The 
Court  rendered  a  judgment  in  favor  of  the  plaintifEB  for  one  dollar, 
without  costs,  and  ordered  the  temporary  injunction  to  be  dissolved. 
The  plaintiffs  asked  the  Court  to  render  a  judgment  upon  the  ver- 
dict for  one  dollar,  with  costs,  and  for  a  perpetual  injunction  against 
mining  the  ground  described  in  the  plaintifis'  complaint,  which  was 
refused  by  the  Court,  and  to  which  the  plaintiff  excepted,  and 
tiiey  prosecute  this  appeal  from  the  order  dissolving  the  temporary 
injunction  and  the  refusal  to  grant  thp  perpetual  injunction. 

It  appears  that  these  parties  own  adjoining  mining  grounds,  and 
that  the  premises  in  dispute  is  a  gore  of  land  lying  between  the 
undisputed  portions  of  their  respective  claims,  the  plaintii&'  claim 
lying  westerly  and  the  defendants'  easterly  of  this  gore.  This  dis- 
puted piece  of  land  lies  between  two  lines,  both  commencing  at  a 
certain  stake,  the  one  line  running  from  this  stake  north  forty-eight 
degrees  forty-five  minutes  west,  and  the  other  north  fifty-seven 
degrees  forty-five  minutes  west,  a  difierence  of  nine  degrees ; 
the  plaintiff  claiming  that  their  mining  ground  extends  to  the 
former  line,  while  the  defendants  claim  that  theirs  extends  to  the 
latter  line.  This  issue  is  clearly,  plainly,  and  distinctiy  presented 
by  the  pleadings,  and  the  plaintifis  contend  that  as  the  verdict  was 
for  them  this  issue  was  found  by  the  jury  in  their  favor ;  that  they 
were  therefore  entitied  to  a  perpetual  injunction  restraining  the 
defendants  from  mining  upon  any  portion  of  the  ground  described 
in  their  complaint,  and  tiiat  the  Court  erred  in  refusing  it.  A 
careful  examination  of  the  pleadings  clearly  shows  that  the  question 
of  ownership  of  this  gore  of  land  was,  in  truth,  the  main  fact  in 
issue  in  the  case.  All  the  other  material  allegations  were  not 
denied,  and  were  therefore  admitted.  Even  the  question  of  dam- 
ages, which  was  passed  upon  by  the  jury,  was  not  in  issue,  because 
the  allegation  of  the  complsdnt  on  that  point  was  not  specifically 
denied  by  the  answer.  The  plaintifis  averred  that  they  were  the 
owners  of  a  certain  tract  of  mining  ground,  describing  its  bounda- 
ries, which  include  the  gore  in  controversy;  the  defendants  deny 
that  the  plaintifis  are  the  owners  of  this  gore,  and  aver  that  they 
own  a  piece  of  mining  land,  describing  it,  which  includes  it.     If  a 
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question  of  ownership  and  title  was  ever  put  in  issue  in  any  case, 
they  certainly  were  in  this ;  and  when  the  juiy  by  their  verdict 
found  for  the  plaintifl^,  they  clearly  found  this  issue  for  them.  None 
of  the  allegations  in  the  complamt  on  which  the  injunction  prayed 
for  is  founded  are  denied  by  the  answer,  and  they  are  therefore 
admitted ;  and  the  only  issue  of  fact  being  found  for  the  plaintiffi, 
they  were  clearly  entitled  to  that  relief. 

But  it  is  objected  by  the  respondent  that  the  perpetual  injunc- 
tion would  conclusively  settle  the  title  to  all  the  ground  described 
in  the  plaintiffii'  complamt  in  favor  of  the  letter,  and  forever  pre- 
clude and  estop  the  defendants  from  disputing  it,  or  recovering  any 
portion  of  the  ground  in  any  other  action,  and  therefore  it  ought 
not  to  be  granted.  Very  probably  such  would  be  the  result.  Such 
is  usually  the  result  of  trials  where  a  question  of  fact,  material  to 
the  determination  of  the  suit,  has  been  fidrly  tried  and  a  verdict 
and  judgment  has  been  rendered  thereon.  The  principal  object  of 
actions  is  to  produce  just  such  a  result ;  that  is,  to  finally  settle  the 
controversy  and  put  an  end  to  litigation  and  strife.  When  there 
has  been  a  fair  trial  of  such  an  issue,  Courts  usually  give  the  ver- 
dict and  judgment  a  final  and  conclusive  effect,  and  will  not  permit 
the  parties,  or  those  claiming  under  them,  to  relitigate  the  same 
matter  in  another  suit.  (Loring  v.  Ihley^  1  Cal.  28 ;  Sovle  v. 
Dawes,  14  Id.  248 ;  jBSa  v.  Laird,  16  Id.  162 ;  McBanald  v. 
The  Bear  River  and  Avium  Water  and  Mining  Co.,  Id.  146 ; 
Bobinsan  v.  Howard,  6  Id.  428 ;  2  Phillips'  Evidence,  C.  H.  & 
E.'s  Notes,  18,  notes  261,  262). 

It  is  also  urged  that  the  verdict  of  the  jury  may  have  been 
founded  upon  other  matters  than  the  ownership  of  the  gore  of  land 
in  controversy ;  and  this  is  more  especially  insisted  on  because  the 
juiy  found  only  one  dollar  damages.  The  finding  of  the  jury  "for 
the  plaintiffii"  was  upon  all  the  issues  in  the  pleadings,  and,  as  we 
have  shown,  the  only  issue  upon  any  material  fact  was  as  to  the 
ownership  and  possesinon  of  this  particular  strip  of  land,  and  this 
verdict  was  clearly  against  the  defendants  upon  that  matter.  As 
to  the  amount  of  damages  found  by  the  verdict,  it  was  entirely  im- 
material and  surplusage.  There  was  no  issue  upon  the  question  of 
damages  presented  by  the  pleadings  for  the  jury  to  try,  and  that 
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part  of  their  verdict  was,  therefore,  upon  a  matter  not  properly 
before  them.  The  answer  not  containing  any  specific  denial  of  the 
amount  of  damages  alleged  in  the  complaint,  those  allegations  were 
therefore  admitted,  and  there  waa  no  issue  upon  that  question.  We 
have  no  right  to  saj  that  the  jury  founded  their  verdict  upon  mat- 
ters not  in  issue.  So  with  regard  to  the  instruction  of  the  Court 
that,  if  the  jury  should  find  that  the  plaintifis  were  entitled  to  the 
mining  ground  they  must  find  a  verdict  for  $1,000  damages  upon 
the  admissions  of  the  answer.  That  instruction  was  upon  an  irrele- 
vant and  immaterial  matter,  one  not  for  the  jury  to  act  upon.  The 
amount  of  damages  being  admitted  by  the  answer  took  that  ques- 
tion entirely  fix)m  the  jury.  Because  the  juiy  did  not  bring  in  a  ver- 
dict for  $1,000  damages,  in  accordance  with  that  instruction  of  the 
Court,  we  are  not  therefore  to  conclude  that  they  did  not  find  that 
the  plainti&  were  entitled  to  the  mining  ground  in  dispute,  in  direct 
contradiction  to  their  verdict. 

The  question  before  us  is  not  as  to  the  conclusiveness  or  efiect  of 
this  verdict  upon  the  issues  presented  by  the  pleadings,  or  the  judg- 
ment which  may  be  rendered  upon  the  verdict,  as  an  estoppel  or 
bar  in  another  action,  but  Eomply  what  relief,  or  what  kin^  of  a 
judgment  the  plaintifis  are  entitled  to  under  the  pleadings  and  ver- 
dict ;  whether  they  are  entitled  to  such  relief  as  will  quiet  and  settle 
the  controversy  about  this  mining  ground,  or  whether  they  shall  be 
compelled  to  bring  repeated  suits  for  each  trespass  which  may  be 
committed  by  the  defendants.  We  are  clearly  of  opinion  that 
under  the  pleadings  and  verdict  they  are  entitled  to  the  relief  by 
perpetual  injunction,  as  prayed  for  in  the  plaintiffi'  complaint. 

It  is  also  urged  that  the  form  of  the  action  is  to  govern  in  ques- 
tions of  this  kind.  We  are  aware  that  under  the  old  system  of 
practice  the  conclusiveness  and  efiect  of  general  verdicts,  and  the 
judgments  rendered  thereon,  depended  very  much  upon  the  par- 
ticular form  of  the  action.  But  our  Practice  Act  abolishes  aU 
these  formSy  and  provides  that  ^^  there  shall  be  in  this  State  but 
one  form  of  civil  actions  for  the  enforcement  or  protection  of  pri- 
vate rights,  and  the  redress  or  prevention  of  private  wrongs." 
And  the  pleadings  are  merely  required  to  set  forth  a  statement  of 
the  facts  constituting  the  cause  of  action  or  defense  ^^  in  ordinary 


Digitized  by 


Google 


224       SUPREME  COURT— APRIL  TERM,    1868. 

Dodge  V.  Walley. 

and  concise  language."  It  has  become  a  common  practice  to  follow 
and  use,  to  some  extent,  the  form  of  allegation  of  facts  formerly 
used  in  the  different  kinds  of  actions  under  the  old  system ;  but 
such  use  cannot  vary  the  uniform  rule  which  must  be  applied  to  all 
pleadings  under  the  new  code.  We  must  now  look  solely  to  the 
material  facts  put  in  issue  by  the  pleadings,  to  ascertain  what  was 
in  fact  determined  by  the  findings  of  the  Court  or  the  verdict  of 
the  jury.  The  mere  fact  that  the  pleader  has  used  terms  of  ex- 
pression in  stating  his  case  used  in  particular  kinds  of  action,  under 
the  old  system  of  practice,  will  not  necessarily  give  character  to  or 
determine  the  effect  or  meaning  of  the  verdict.  It  is  therefore 
unnecessary  to  investigate  this  question  by  an  examination  of  the 
cases  founded  upon  these  old  distmctions  of  the  different  forms  of 
actions. 

The  orders  appealed  from  are  therefore  reversed  and  the  Court 
below  is  directed  to  enter  judgment  for  a  perpetual  injunction,  in 
accordance  with  this  opinion. 


DODGE  V.  WALLET  et  cd. 

Dbbdb  are  always  to  be  constraed  most  strongly  against  the  grantor  when  there 
is  any  nncertainty  or  ambiguity  in  their  terms. 

It  is  the  duty  of  a  Sheriff,  under  an  execution,  to  levy  upon  and  sell  the  property 
and  all  the  right,  title,  and  interest  of  the  debtor  therein ;  and  where  a  deed 
made  by  him  in  pursuance  of  such  sale  expressly  conveys  all  of  the  debtor's 
right,  title,  and  interest,  the  purchaser's  title  to  the  same  will  not  be  prejudiced 
by  the  fact  that  in  attempting  to  describe  the  nature  of  the  interest  the  officer 
through  ignorance  or  mistake  failed  to  set  it  forth  fully  and  correctly. 

In  an  action  by  a  purchaser  at  execution  sale  to  recover  the  premises  from  one  who 
previous  to  the  sale  had  conveyed  them  to  the  execution  debtor  by  a  warranty 
deed,  the  defendant  is  estopped  from  asserting  any  title  and  cannot  avail  him- 
self, by  way  of  defense,  of  any  defect  in  the  description  of  the  property  in  the 
Sheriff's  deed  to  the  plaintiff. 

A  person  who  conveys  property  by  warranty  deed,  and  remains  in  possession,  is 
not  entitled  to  notice  to  quit  or  demand  of  possession  from  his  grantee  or 
those  claiming  under  him  before  the  commencement  of  an  action  to  eject  him. 

A  Sheriff's  deed  to  the  purchaser  at  an  execution  sale  described  the  property  as 
follows :  "All  the  right,  title,  and  interest  of  said  Daniel  S.  Clark,  against 
whom  the  said  writs  of  execution  were  issued  as  aforesaid,  of,  in,  and  to  the 
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following  described  property,  to  wit :  That  certain  tract  and  parcel  of  land 
and  premises  known  as  the  '  Bnll  Head  Rancho/  lying  and  being  situate  in 
Contra  Costa  County,  of  said  State,  and  being  a  leasehold  unexpired"  etc.,  pro- 
ceeding to  describe  particularly  a  certain  leasehold  interest.  At  the  time  of 
the  sale  the  execution  debtor  was,  in  fact,  the  owner  in  fee  of  the  premises  : 
keldf  that  the  fee  passed  to  the  purchaser — ^the  recital  concerning  the  leasehold 
interest  not  operating  as  a  limitation  of  the  preceding  general  terms  of  descrip- 
tion. 

Appeal  from  the  Fourth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

M.  S.  Chasej  for  Appellant. 

I.  The  return  and  indorsements  of  the  officer  upon  the  writ  of 
execution  are  presumptively  true,  and  thej  show  that  only  a  lease- 
hold interest  was  sold.     (^Chud  v.  El  Dorado  Co.,  12  Cal.  138.) 

n.  From  the  deed  it  appears  that  the  officer  actually  sold  only 
the  leasehold  interest,  and  intended  to  convey  that  and  no  more, 
and  this  bemg  so,  the  general  words  in  the  deed  descriptive  of  a 
different  and  larger  estate  should  be  rejected  as  surplusage.  (Jaeh- 
9on  ex  dem.  v.  JoneSj  9  Cow.  182.) 

m.  Walley  having,  after  his  conveyance  to  Clark,  remained  in 
possession  with  Clark's  consent,  was  a  tenant  at  will  and  entitled  to 
demand  and  notice  to  quit  before  the  commencement  of  this  action 
to  eject  him. 

Thomas  A.  Brotpn,  for  Respondent. 

I.  Walley  by  warranty  deed  conveyed  the  premises  in  contro- 
versy to  the  defendant,  Clark,  for  a  valuable  conrideration,  and 
now  refuses  to  deliver  up  the  possession,  and  claims  the  premises  in 
opposition  to  his  own  warraniy  deed.  If  this  suit  had  been  brought 
by  Clark  against  Walley  he  could  make  no  defense  whatever,  his 
deed  would  estop  him.  (1  Green.  Ev.  Sees.  22,  24  ;  Jackson  v. 
Bull,  1  Johns.  Cases,  90,  91 ;  Tarter  v.  Sail,  8  Cal.  266.) 

Nor  is  the  appellant  in  any  better  position  as  the  case  stands,  the 
plaintiff  claiming  under  a  conveyance  from  Clark.  Clark  had  the 
right  to  dispose  of  the  titie  or  possession  of  the  premises  at  any 
time  after  tiie  conveyance  to  him  by  Walley,  and  Walley  could  not 
be  permitted  to  question  that  right. 
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n.     Nor  is  he  entitled  to  notice  to  quit  before  suit  brought. 

Notice  to  quit  is  not  necessary  when  the  relation  of  landlord  and 
tenant  does  not  exist.     {ESbham  y.  Ritchie,  2  Gal.  148.) 

The  relationship  of  landlord  and  tenant  does  not  exist  between 
vendor  and  vendee  so  as  to  entitle  the  vendor  to  notice  to  quit,  and 
even  if  the  relationship  had  existed  between  Clark  and  Walley,  such 
relationship  was  destroyed  by  the  sale  of  the  premises  by  the  Sheriff 
to  Terry^  and  Perley.  (Jackson  ex  dem,  Bowen  v.  Burton,  1 
Wend.  344.) 

Again,  the  defendant,  WaUey,  having  in  his  answer  in  this  case 
denied  the  plaintiff's  titie,  and  set  up  an  adverse  titie  in  himself, 
he  cannot  be  permitted  to  deny  tiie  plaintiff's  titie  and  at  the  same 
time  claim  tiie  benefit  of  notice  to  quit  before  suit  brought  as  if  he 
were  holding  in  subordination  to  it.  (Smith  v.  Ogg  8haw,  16  Cal. 
90.) 

m.  The  rule  is  well  settied  that  the  title  of  a  purchaser  of 
property  at  Sheriff's  sale  does  not  depend  on  the  return  of  the 
officer,  and  that  he  need  show  no  return,  nor  will  it  affect  him 
though  the  return  made  be  incorrect.  The  purchaser  has  no  con- 
trol over  the  officer  or  his  return ;  he  cannot  compel  the  officer  to 
make  any  return,  or  to  correct  one  made  incorrectiy.  It  is  enough 
for  the  purchaser  that  the  officer  had  authority  to  sell  and  did  sell 
to  him  and  execute  a  deed.  (Jackson  v.  Sternberg,  1  Johns.  155 ; 
Chud  V.  El  Dorado  Co.,  12  Cal.  128 ;  Jackson  v.  Stevens,  1 
Johns.  153  ;  Wheaton  v.  Sexton,  4  Wheat.  503,  506  ;  Mitchell  v. 
lAipe,  8  Yerg.  179 ;  authorities  collected  in  Cowan  &  Hill's  Notes 
to  Phil.  Ev.  805,  Part  2.) 

When  the  Sheriff's  deed  recites  a  levy  or  sale,  such  recital  can- 
not be  contradicted,  the  deed  stands  as  if  made  by  the  party  himr 
self.  The  Sheriff  as  the  attorney  of  the  party  derives  the  power 
firom  the  judgment  and  execution,  and  is  appointed  by  law  to  sell 
and  convey,  and  his  deed  stands  on  the  same  footing  with  the  deed 
of  the  party  himself.  (  Cooper's  Lessees  v.  Galbroth,  3  Wash.  C. 
C.  546.) 

lY.  If  the  officer  had  levied  on  and  sold,  and  intended  to  con- 
vey the  remainder  or  unexpired  term  of  a  lease  for  years,  he  would 
have  so  stated  in  his  deed,  and  he  would  have  described  the  par- 


Digitized  by 


Google . 


SUPREME  COURT— APRIL  TERM,   1863.        227 

Dodge  V.  Walley. 

ticulaar  estate  he  intended  to  convey,  but  on  the  contrary  he  dis- 
tinctly states  several  times  in  his  deed  that  he  levied  on,  sold,  and 
conveyed  to  the  purchasers  all  the  defendant,  Clark's,  right,  title, 
and  interest  in  the  premises,  and  the  reference  made  in  the  deed  to 
the  Steinberger  lease,  and  also  to  the  articles  of  agreement  with 
Smith,  was  made  to  identify  the  land  conveyed  and  not  for  the  pui^ 
pose  of  limiting  or  qualifying  the  estate  granted. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Copb,  C.  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  in 
Contra  Costa  County.  The  plaintiflF  recovered  judgment,  from 
which  the  defendants  appeal.  The  plaintiff  claims  titie  through  a 
deed  from  the  Sheriff  of  said  county  to  Terry  and  Perley,  in  which 
the  property  conveyed  is  described  as  follows :  "  All  the  right,  titie, 
and  interest  of  said  Daniel  S.  Clark,  against  whom  the  said  writs  of 
execution  were  issued  as  aforesaid,  of,  in,  and  to  the  following  des- 
cribed property,  to  wit :  That  certain  tract  and  parcel  of  land  and 
premises  known  as  the  ^  Bull  Head  Rancho,'  lying  and  being  eituate 
in  Contra  Costa  Counly  of  said  State,  and  being  a  leasehold  unex- 
pired, originally  granted  by  the  heirs  of  Wm.  Welch,  deceased,  and 
others,  to  John  B.  Steinberger,  and  from  said  Steinberger  by  suc- 
cession of  title  to  said  Clark,  and  at  the  date  of  said  levy  of  said 
writs  in  the  possession  of  John  F.  S.  Smith,  reversional  to  said 
Clark  as  per  a  certain  contract  and  agreement  on  record  m  the 
Recorder's  office  of  said  last  named  county,  in  Book  of  Deeds, 
Vol.  8,  pages  208,  209 — ^reference  thereto  being  pven  for  particu- 
lars, and  also  to  the  said  original  conveyance  of  lease  to  the  said 
Steinberger."  It  appears  that  long  before  the  rendition  of  the 
judgments  and  the  executions  thereon  against  Clark,  under  which 
this  property  was  sold,  Walley,  who  is  the  sole  appellant,  conveyed 
the  same  property  to  Clark.  Terry  and  Perley  conveyed  to  the 
pliuntiff.  Clark  was  originally  a  party  defendant,  but  he  died  dur- 
mg  the  pendency  of  the  action.  Carr,  his  executor,  was  made 
defendant  in  his  stead,  and  by  stipulation  between  the  plaintiff  and 
Carr,  the  separate  answer  of  Clark  was  withdrawn,  and  judgment 
allowed  to  be  entered  against  him,  leaving  Walley  the  sole  defend- 
ant. 
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The  principal  point  in  the  case  is  the  construction  of  the  Sheriff's 
deed  to  Terry  and  Perley,  Walley  claiming  that  it  only  conveyed 
the  unexpired  leasehold  interest  under  the  lease  to  Steinberger ; 
that  that  interest  had  expired,  and  therefore  the  plaintiff  had  no 
title  or  right  to  the  possession.  On  the  contrary,  the  plaintiff  con- 
tends that  the  Sheriff's  deed  conveyed  all  the  right,  title,  and  inter- 
est of  Clark  in  the  land,  and  that  thus  whatever  interest  Clark  may 
have  held  under  the  lease,  as  well  as  under  the  deed  from  WaJley, 
all  passed  to  the  grantees  in  that  deed,  and  afterwards  from  them 
to  him.  We  think  this  is  the  proper  construction  of  the  deed.  It 
distinctly  conveys  ^'  all  the  right,  titie,  and  interest  of  the  said 
Daniel  S.  Clark "  in  and  to  the  ranch.  If  it  stopped  here,  there 
could  be  no  room  for  doubt  as  to  its  meaning.  To  this  point  it 
clearly  conveys  all  the  interest  of  Clark  in  the  property,  which 
would  carry  the  interest  he  acquired  from  Walley  and  every  other 
person.  The  latter  part  of  the  description,  where  it  says  ^'  being  a 
leasehold  unexpired,"  etc.,  are  not  words  limitivg  the  extent  of  the 
previous  terms  of  conveyance,  or  exceptmg  out  any  interest  con- 
veyed by  the  previous  terms ;  but  merely  a  statement  of  the  officer 
and  grantor  of  what  he  supposed  or  understood  was  the  nature  and 
character  of  the  interest  of  Clark.  He  uses  no  terms  limiting  or 
confining  his  conveyance  to  such  unexpired  leasehold  interest.  K 
he  had  used  such  terms  it  would  have  presented  a  case  of  greater 
difficulty ;  but  in  the  absence  of  language  qualifying  or  limiting 
the  general  terms  conveying  all  his  interest,  we  would  not  be  justi- 
fied in  restricting  the  conveyance  as  contended  for  by  the  appellant. 
Deeds  are  always  to  be  construed  most  strongly  against  the  grantor 
when  there  is  any  ambiguity  or  uncertainty.  In  this  case  it  was 
the  duty  of  the  Sheriff  under  the  law  to  levy  upon  and  sell  all  the 
right,  title,  and  interest  of  the  debtor,  Clark,  in  the  property,  and 
he  seems  to  have  performed  his  duty ;  and  the  mere  fact  that  the 
Sheriff  in  attempting  to  describe  the  nature  of  that  interest  fiuled, 
through  ignorance  or  nnstake,  to  set  forth  fiilly  all  the  interest  he 
had,  cannot  prejudice  the  rights  of  the  purchaser  who  purchased  all 
that  interest.  It  is  doubtfrd,  too,  whether  Walley  can  avail  himself 
of  any  objection  of  this  kind,  and  whether  any  person  but  Clark, 
or  his  successor  in  interest,  could  do  so.     Walley  had  conveyed 
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the  property  to  Clark,  and  as  against  Clark,  and  all  claiming  under 
him,  he  is  estopped  bj  his  deed  from  asserting  any  title.  Clark, 
by  his  will,  conveyed  all  his  property,  both  real  and  personal,  to 
Carr,  his  executor,  who  appeared  and  filed  the  following  stipula- 
tion :  ^^  I  hereby  vriithdraw  the  separate  answer  of  D.  S.  Clark  in 
the  above  entitied  suit,  and  as  testamentary  heir  of  said  Clark, 
agree  to  the  plaintiff's  taking  judgment."  So  that  Carr,  the  devisee 
of  Clark,  is  also  estopped  from  making  the  objection. 

The  respondent  also  claims  that  he  was  a  tenant  at  will  of  the 
premises,  and  was  entitied  to  demand  of  possession  and  notice  to 
quit.  He  asserts  notliing  of  the  kind  in  his  answer  ;  but,  on  the 
contrary,  denies  the  plaintiff's  titie.  Besides,  he  conveyed  all  his 
titie  to  the  property  by  warranty  deed  to  Clark.  Under  these  cir- 
cumstances he  was  not  entitied  to  any  notice  to  quit,  nor  was  any 
demand  of  the  possession  necessary  before  suit.  (^KUbum  v. 
Bitchiey  2  Cal.  145 ;  Smith  Y.Ogg  8haw,  16  Id.  88.) 

The  judgment  is  aflErmed. 


LEVINSON  V.  SCHWARTZ  et  al. 

In  pleadings,  statements  of  mere  conclnsions  of  law  are  insufficient ;  the  facts 
from  which  the  conclnsion  is  to  be  drawn  mnst  be  stated. 

In  an  action  of  assampsit,  for  goods  sold  and  delivered,  after  a  submission  of  the 
case  upon  the  pleadings,  defendants  asked  leave  to  amend  their  answer,  which 
as  it  then  stood  raised  no  issue,  by  averring  that  the  goods  were  purchased 
"  on  credit,"  and  that  the  "  term  of  credit "  had  not  expired,  which  the  Court 
refused :  held,  that  the  refusal  was  proper,  as  the  averment  proposed  was  only 
a  conclusion  of  law,  and  therefore  immaterial. 

A  general  denial  of  the  averments  of  a  verified  complaint  with  the  qualifications 
of  "  except  as  hereinafter  admitted,"  is  insufficient  to  put  in  issue  any  of  its 
allegations. 

After  an  admission  of  the  indebtedness  charged  in  a  complaint  in  assumpsit,  a  denial 
of  the  alleged  promise  to  pay  is  immaterial.  From  the  indebtedness  admit- 
ted the  law  implies  a  promise  to  pay,  and  the  denial  of  any  express  promise 
raises  no  issue  that  requires  proof  on  the  part  of  the  plaintiff. 

Appbal  from  the  Fourth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
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M.  Compton^  for  Appellant. 

To  the  point  that  the  amendment  to  the  answer  should  have  been 
allowed,  cited :  (Loucks  v.  Oreen^  99  Eng.  Com.  Law,  370 ;  L€9- 
trade  v.  Barth^  17  Cal.  285  ;  Boland  v.  Humphrey y  18  Id.  456  ; 
4  Duer,  228 ;  9  Cal.  56 ;)  and  that  the  denials  in  the  answer 
raised  a  material  issue,  cited :  (  Walrad  v.  Bennett^  6  Barb.  144). 

Shafter^  SeydenfddUb  ^  Qooldy  for  Respondents. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring. 

This  is  an  action  to  recover  the  sum  of  $1,724  86,  upon  an 
account  for  goods  sold  and  delivered.  The  complaint  is  in  the 
usual  form,  and  is  sworn  to.  The  answer  denies  that  at  the  time 
stated  in  the  complaint,  or  at  any  other  time,  they  were  indebted  to 
the  plaintiff  in  the  sum  of  f  1,724  86,  or  any  other  sum  for  goods, 
wares,  and  merchandise,  or  otherwise,  before  that  time,  sold  and 
delivered,  except  as  hereinafter  admitted,  and  they  also  deny  any 
promise  to  pay.  The  answer  then  admits  that  they  purchased 
goods  of  the  plaintiff  of  the  value  of  $1,512  42,  and  of  Levinson 
&  Brother  of  the  value  of  two  hundred  and  twelve  dollars  and 
forty-four  cents,  and  that  they  are  informed  and  behove  that  the 
plaintiff  is  not  the  sole  owner  of  the  claim,  and  is  not  entitled  to 
recover  without  joining  one  Levinson  with  him ;  that  plaintiff  is  not 
the  real  party  in  interest,  but  it  is  prosecuted  for  the  benefit  of 
Levinson  &  Brother.  When  the  case  was  called  for  trial  a  jury 
was  impanneled,  and  both  parties  submitted  the  case  upon  the 
pleadings.  The  defendants  then  asked  leave  to  amend  their  an- 
swer, so  as  to  aver  that  the  goods  were  purchased  "  on  credit," 
and  that  such  ''term  of  credit"  had  not  expired.  The  Court  re- 
fused to  allow  them  to  amend,  to  which  they  excepted.  The  Court 
instructed  the  jury  that  under  the  pleadings  the  plaintiff  was  enti- 
tled to  a  judgment  for  the  sum  claimed  and  interest,  and  a  verdict 
and  judgment  were  rendered  accordingly,  from  which  the  defend- 
ants appeal. 

The  first  assignment  of  error  is  that  the  Court  ought  to  have  per- 
mitted the  defendants  to  amend  their  answer.    It  would  have  been 
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of  no  benefit  to  the  defendants  if  they  had  been  permitted  to  amend 
in  the  manner  they  asked  for.  A  general  averment  that  the  "term 
of  credit"  had  not  expired  would  have  been  insufficient,  as  it  would 
be  but  a  mere  conclusion  of  law,  unsupported  by  any  fact  averred. 
It  would  have  been  necessary  to  have  averred  the  date  of  the  sale 
of  the  goods,  and  the  length  of  time  for  payment  given,  and  from 
these  specific  facts  the  Court  could  have  determined  whether  the 
time  had  expired  or  not.  But  no  amendment  of  that  kind  was 
asked  for.  In  pleadings,  statements  of  mere  conclusions  of  law  are 
insufficient ;  the  facts  from  which  the  conclusion  is  drawn  must  be 
stated.  Courts  should  be  liberal  in  granting  leave  to  amend  plead- 
ings, but  when  the  proposed  amendment  is  immaterial,  a  refusal  to 
grant  leave  to  amend  cannot  be  urged  as  error. 

The  second  ground  of  error  is,  that  the  denial  of  indebtedness  in 
the  answer  was  sufficient  to  put  the  plaintiffii  to  their  proof.  The 
denials  are  clearly  insufficient  to  raise  any  issue  upon  any  material 
fact.  A  general  denial  of  the  averments  of  the  complsunt,  with 
the  qualification  of  "  except  as  hereinafter  admitted,"  is  clearly 
insufficient  where  the  pleadings  are  verified.  The  denial  in  that 
form  was  not  a  specific  denial,  as  required  by  the  statute,  and  the 
averments  were  therefore  properly  deemed  admitted.  The  denial 
of  the  alleged  promise  to  pay  was  inmiaterial.  Having  admitted 
the  indebtedness  charged  in  the  complaint,  the  law  implies  there- 
from a  promise  to  pay,  and  the  denial  of  any  express  promise 
raised  no  issue  that  required  any  proof  on  the  part  of  the  plaintiffi 
As  to  the  averments  that  the  plaLntifi"  was  not  the  owner  or  real  paHy 
in  interest,  they  are  not  well  pleaded,  and  the  burden  of  proof  was 
on  the  defendants,  and  as  no  proof  was  ofiered  by  the  defendants 
to  sustain  them,  it  is  not  necessary,  therefore,  to  notice  them. 

The  judgment  is  affirmed. 


WILKINS  V.  STIDGER. 


A  OOM PLAIKT  which  avera  Babstantially  that  the  defendant  was  at  a  certain  time 
indebted  to  the  plaintiff  in  a  certain  snm  for  piofeBsional  services  rendered  at 
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the  special  instance  and  request  of  the  defendant,  is  sufficient  without  stating 
in  terms  the  value  of  the  services  or  that  the  defendant  promised  to  pay. 

The  promise  to  paj  alleged  in  the  common  count  in  assumpsit,  was  a  mere  con- 
clusion of  law  tcom  the  facts  stated,  and  need  not  be  averred  under  the  new 
code,  which  requires  only  the  facts  to  be  stated. 

In  an  action  by  the  assignee  of  an  account,  unliquidated  demand,  or  thing  in 
action,  not  arising  out  of  express  contract,  the  assignor  cannot  be  made  com- 
petent as  a  witness  for  the  plaintiff  by  giving  the  notice  of  intention  to  testify, 
provided  for  in  Sec.  422  of  the  Practice  Act  as  recently  amended.  The  clause 
in  the  latter  section  which  speaks  of  an  assignor  of  a  thing  in  action  or  con- 
tract, includes  only  such  persons  as  were  permitted  to  testify  under  the  pro- 
visions of  Sec.  4,  and  not  those  prohibited  by  it.  The  amendments  to  Sec. 
422  do  not  in  any  way  extend  the  right  of  examining  an  assignor. 

A  party  to  an  action  is  not  bound  by,  or  held  to  admit  as  true,  statements  made  by 
his  witnesses  during  the  trial  of  a  cause,  because  he  does  not  deny  or  contra- 
dict them  at  the  time. 

In  order  to  afiect  a  person  by  conversations  or  declarations  made  in  his  presence 
they  must  be  made  to  him  in  such  a  manner  as  requires  him  to  deny  or,  by 
his  acquiescence,  to  admit  them. 

In  an  action  by  S.  against  a  stage  company  to  recover  damages  for  injuries  sus- 
tained by  the  upsetting  of  a  coach,  the  physician  of  S.  was  called  by  him  as  a 
witness  to  prove  the  value  of  his  professional  services  as  an  element  of  dam- 
ages. In  a  subsequent  action  brought  by  the  physician  against  S.,  to  recover 
for  his  services,  the  plaintiff  ofEered  proof  of  what  he  himself  had  testified  as 
to  their  value  upon  the  former  trial,  in  connection  with  the  fact  that  plaintiff 
was  present  and  heard  the  evidence  and  made  no  objection  to  its  correctness  : 
held,  that  the  evidence  was  inadmissible ;  that  S.  was  not  estopped  from  deny- 
ing the  truth  of  the  evidence  by  having  used  it  upon  the  former  trial,  for  the 
reason  that  plaintiff  had  not  been  thereby  influenced  to  do  any  act  to  his 
injury,  and  that  S.  was  not  bound  by  it,  as  an  admission,  for  the  reason  that 
under  the  circumstances  he  was  not  called  upon  to  admit  or  deny  its  truth. 

Admissions  of  fact  by  counsel  in  one  action,  whether  made  during  the  hearing  of 
the  evidence  or  upon  the  argument,  are  not  admissible  in  evidence  against  the 
client  in  another  action. 

The  doctrine  of  acquiescence  does  not  apply  to  proceedings  on  trials  of  contro- 
versies, because  it  is  not  the  right  or  duty  of  a  party  to  interrupt  the  order  of 
proceedings  in  such  cases  by  denials  or  contradictions,  and  his  silence  ci^nnot, 
therefore,  under  such  circumstances,  be  deemed  an  admission. 

Appeal  from  ihe  Fourteenth  Judicial  District. 
The  facts  appear  in  the  opinion. 

John  Qarber^  for  Appellant. 

I.    The  complaint  is  fatally  defective  in  not  stating  the  value  of 
the  services  or  any  promise  by  the  defendant  to  pay.    This  defSdct 
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is  one  of  substance,  and  not  cured  by  verdict  and  judgment. 
(^Chandler  v.  JRossiteTy  10  Wend.  487 ;  Hall  v.  Southmayd^  15 
Barb.  82.) 

n.  The  Court  erred  m  adnutting  evidence  of  what  McDaniel 
testified  before  the  arbitrators  in  the  case  of  Stidger  v.  Stage  Co. 
The  statements  of  a  witness  in  one  action  do  not  bmd  the  party  4n 
another.  He  does  not,  by  failing  to  object  to  the  correctness  of  the 
statements  of  his  witness  during  a  judicial  investigation,  acquiesce 
in  them  or  admit  their  truth,  for  the  reason  that  he  is  not  in  such  a 
time  and  place  called  upon  to  either  admit  or  deny  them.  The 
authorities  are  uniform  upon  this  point.  (^Sutherland  v.  Mo- 
aiavgUin,  1  Cwr  k  Marsh,  429 ;  3  Phil.  Ev.  862,  C.  &  H. 
Notes,  Part  1 ;  Id.  note  829,  p.  404,  and  cases  cited ;  Hovey  v. 
Eovey,  9  Mass.  216 ;  Martin  v.  Boot,  17  Id.  222 ;  Mdm  v.  Anr 
drew8y  22  E.  C.  L.  640 ;  1  Mood.  &;  Walk.  886 ;  Tompkins  v. 
Ashlei/j  Id.  82 ;  Fairleur  v.  Hastings,  10  Ves.  128  ;  Totdmins  v. 
Copdandy  8  You.  k  C.  625  ;  Abercrombie  v.  AUm,  29  Ala.  281.) 

in.  It  was  error  to  admit  in  evidence  the  statements  made  by 
defendant's  counsel  on  the  former  trial,  in  which  he  was  plaintiff. 
Statements  of  counsel  do  not  bind  the  client  outside  of  the  particu- 
lar action  in  which  they  are  made.  (Brainard  v.  Buck,  25  Vt., 
2  Deane,  578 ;  McKem  v.  Qammon,  88  Me.  187 ;  Crockett  v. 
Morrison,  10  Miss.  8 ;  Har€s  appeal,  8  Barr.  87  ;  Curtis  v. 
Hodge,  21  How.  U.  S.  897  ;  Chirch  v.  Shdtm,  2  Curt.  274 ;  1 
Green.  Ev.  Sec.  241 ;  Ymng  v.  Wright,  1  Camp.  140 ;  2  Stark. 
289 ;  8  Watts,  317 ;  Harrism  v.  Baker,  5  litt.  250 ;  EUing  v. 
Scott,  2  Johns.  157 ;  8  Green.  Ev.  Sec.  274,  et  seq.  and  cases 
cited  supra.') 

IV.  The  Court  erred  in  allowing  McDaniel  to  testify  as  a 
witness.  He  was  the  assignor  of  an  unliquidated  demand,  and 
expressly  prohibited  fix)m  being  a  witness  by  Sec.  4  of  the  Practice 
Act.  The  amendments  to  Sec.  422  were  not  passed  until  after 
this  action  was  instituted,  and  did  not,  therefore,  apply  to  it. 
Besides,  the  provisions  of  that  section,  as  amended,  do  not  embrace 
an  assignor  of  the  character  mentioned  in  Sec.  4.  (See  Broom's 
Legal  Maadms,  68,  mar^  28 ;  Chrimes^  EstaJte  v.  Norris,  6  Cal. 
622.) 
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J.  0.  Goodumi  and  Thomoi  P.  Hawley^  for  Respondent. 

I.  The  complamt  is  sufficient  under  our  code  of  practice. 
(^AUm  V.  Patterson^  7  N.  Y.  Appeals,  476 ;  Mnery  v.  Fell,  2 
Kern,  and  cases  cited.) 

II.  McDaniel  was  a  competent  witness. 

'  Sec.  422,  as  amended,  provides  for  the  examination  of  the 
assignor  of  a  thing  in  action,  and  notice  was  given  as  there  re- 
quired. The  plain  object  of  the  amendment  was  to  permit  all 
interested  persons  to  testify.  It  would  be  a  strange  interpretation 
to  hold  that,  while  the  party  himself  may  testify,  the  assignor,  who 
had  been  previously  excluded  simply  from  a  fear  that  he  might  be 
the  actual  party  in  interest,  is  still  incompetent. 

in.  The  statements  made  on  the  trial  between  defendant  and 
the  Stage  Company,  by  the  witnesses  for  the  then  plaintiff,  as  to 
the  correctness  of  the  physician's  bill,  were  made  in  the  presence  of 
defendant,  and  acquiesced  in  by  him,  and  were  by  his  counsel 
insisted  upon  as  the  truth.  Proof  of  those  statements  with  the 
circumstances  under  which  they  were  made,  was  proper  in  this 
action. 

The  admissions,  declarations,  or  statements,  made  by  defendant 
or  any  person  authorized  to  act  for  him,  relative  to  the  subject  mat- 
ter of  the  suit,  is  admissible  in  evidence  against  defendant,  though 
made  in  another  suit,  or  between  different  parties.  (^Battus  v. 
SeUenj  5  Har.  &  John.  398 ;  Shafter  v.  Richards,  14  Cal.  126 ; 
Whitney  v.  Buchman,  18  Id.  539 ;  3  Phil.  Ev.  366,  note  220, 
221 ;  Loyd  v.  Evans,  3  Carr  &  Payne,  219 ;  Reed  v.  Rocap,  4 
Halst.  346,  352 ;  11  Stark.  Ev.  Part  1,  26 ;  see  also  Perry  v. 
Sickles,  13  Cal.  429;  2  Green.  Ev.  Sec.  126;  Toland  v. 
Sprague,  12  Pet.  U.  S.  333,  334  ;  Lochmod  v.  Thome,  1  Kern. 
173,  and  cases  therein  cited.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring,  and  Norton,  J.  concurring  specially. 

This  action  was  commenced  by  one  McDaniel  against  the  defend- 
ant to  recover  a  demand  for  services  as  a  surgeon  and  physician. 
The  complaint  avers  that  the  plaintiff,  McDaniel,  is  a  physician  and 
surgeon,  and  was  employed  by  the  defendant  to  perform  services 
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for  him  as  such,  which  he  did  at  the  special  instance  and  request 
of  the  defendant,  and  the  nature  of  the  services  performed  are 
then  described ;  that  for  such  services  defendant  is  justly  indebted 
to  him  in  the  sum  of  $2,855  over  and  above  ail  payments ;  that 
plaintiff  has  demanded  payment  from  the  defendant,  but  he  has 
refused  to  pay  the  same.  The  complaint  also  avers,  that  defend- 
ant is  indebted  upon  a  promissory  note,  which  is  set  out.  When 
the  cafie  was  called  for  trial,  on  motion  of  the  counsel  for  the  plaint- 
iff, the  name  of  Wilkins,  the  assignee  of  McDaniel,  was  substituted 
as  plaintiff.  The  plaintiff  recovered  judgment ;  defendant  moved 
for  a  new  trial,  which  was  denied,  and  he  appeals. 

The  first  error  assigned  is  that  the  complaint  does  not  state  facts 
sufScient  to  constitute  a  cause  of  action,  because  that  portion  of 
the  complaint  which  sets  forth  the  claim  for  professional  services 
does  not  aver  any  promise  to  pay,  or  that  the  services  were  of  any 
value.  We  think  the  complaint  is  in  this  respect  sufEcient.  It 
follows  substantially  the  form  of  a  count  in  debt,  under  the  old 
system  of  pleadings.  By  transposing  the  averments,  it  can  then 
be  read  in  this  way :  that  the  defendant  was  at  a  certain  time 
indebted  to  the  plamtiff  in  a  certain  sum  for  professional  services 
rendered  by  plaintiff  at  the  special  instance  and  request  of  the 
defendant.  The  promise  to  pay,  alleged  in  the  common  counts  in 
assumpsit,  was  a  mere  conclusion  of  law  from  the  fiacts  stated,  and 
as  the  new  code  only  requires  the  facts  to  be  stated,  they  are  sufE- 
cient  without  setting  forth  the  conclusions  of  law  arising  from  those 
facts.  But,  even  if  the  complaint  was  in  this  respect  defective,  it 
is  too  late  to  make  the  objection  after  verdict.  It  should  be  made 
by  demurrer.  ( Osffood  v.  Davis,  5  Cal.  453 ;  SuUer  v.  Coxj  6 
Id.  415 ;  Garcia  v.  Satrustegui,  4  Id.  244.) 

At  the  trial  the  plamtiff,  Wilkins,  introdbced  McDaniel  as  a  witr 
ness,  under  notice  given  as  prescribed  by  the  amendment  of  1861 
to  Sec.  422  of  the  Practice  Act,  to  which  defendant  objected ;  and 
this  is  also  assigned  as  error.  The  demand  sued  for  was  unliqui- 
dated and  in  the  nature  of  an  account.  The  witness  was  the 
assignor  thereof,  and  was  introduced  on  behalf  of  the  plaintiff. 
Sec.  4  of  the  Practice  Act  expressly  prohibits  such  an  assignor 
from  being  a  witness.    We  find  nothmg  m  Sec.  422,  as  amended. 


Digitized  by 


Google 


286        SUPREME  COURT— APRIL  TERM,  1868. 

Wilkins  v,  Stidger. 

which  alters  or  repeals  this  express  and  positive  prohibition.  Sec. 
4  does  not  prohibit  all  asmgnors  of  contracts  from  bemg  examined 
as  witnesses.  It  was  held  by  this  Court,  in  Oliver  v.  Wahh  (6 
Cal.  456),  that  the  terms  ^^  thing  m  action  not  arising  out  of  con- 
tract," were  to  be  construed  to  mean  not  arising  out  of  express 
contract.  Following  that  construction,  assignors  of  things  in  action 
arising  out  of  express  contracts,  not  being  mere  accounts,  or  unlir 
quidated  demands,  may  be  witnesses  on  behalf  of  the  plaintiff  under 
Sec.  4.  And  where  the  said  amendment  of  Sec.  422  refers  to  an 
^'  assignor  in  a  thing  in  action  or  contract,"  it  must  be  held  to 
include  only  such  persons  as  were  permitted  to  testify  under  the 
provisions  of  Sec.  4,  and  not  to  include  those  prohibited  by  it  from 
being  so  examined.  The  terms  used  by  Sec.  422  were  evidently 
not  intended  to  enlarge  the  right  of  examining  assignors  beyond 
what  was  then  allowed  by  law,  but  simply  to  provide,  that  when 
such  an  assignor  as  could  rightfully  be  exammed  was  made  a  wit- 
ness, then  the  adverse  party  might  offer  himself  as  a  witness  to  the 
same  matter  in  his  own  behalf.  A  carefrd  examination  of  this 
section  will  show  that  the  right  of  examining  an  assignor  is  not 
extended  beyond  what  was  then  permitted  by  law.  The  Court 
therefore  erred  in  permitting  this  witness  to  testify. 

It  seems  that  the  professional  services  sued  for  were  given  in 
attending  to  injuries  sustained  by  the  defendant,  caused  by  tiie 
upsetting  of  a  stage  coach  of  the  California  Stage  Company,  in 
which  the  defendant  was  a  passenger.  The  defendant's  claim  for 
damages  against  the  stage  company  was  referred  to  arbitrators, 
and  at  the  trial  before  them  the  defendant  introduced  McDaniel,  to 
prove  the  amount  and  correctness  of  his  bill  for  services,  being  the 
same  in  controversy  in  this  suit,  as  an  item  of  the  damages  to  which 
he  was  entitied  againsl  the  stage  company.  The  plaintiff  in  this 
action  offered  evidence  to  prove  this  fact,  of  the  use  of  McDaniel 
and  his  bill  as  testimony  by  the  defendant,  and  it  was  admitted 
under  tiie  exception  of  the  defendant.  To  support  this  ruling  of 
the  Court  it  is  urged  that  as  McDaniel  testisfied  that  his  bill  was 
correct,  and  as  tiie  defendant  was  present  and  did  not  deny  the 
statement,  but  used  the  evidence  and  bill  in  the  trial  before  the 
arbitrators,  as  a  true  and  correct  account,  it  is  evidence  of  an 
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admission  by  him,  and  that  his  silence  is  to  be  deemed  an  acquies- 
cence. It  is  clear  that  this  evidence  is  not  of  such  a  character  as 
to  conclude  the  defendant,  or  to  estop  him  from  controvertang  it, 
for  the  phuntiff  was  not  iofluenced  thereby  to  do  any  act  to  his 
injury.  His  remaining  silent,  and  not  denying  or  contradicting  his 
witnesses,  when  giving  this  evidence  before  the  arbitrators,  cannot  be 
held  as  estopping  him,  or  deemed  an  acquiescence.  His  remaining 
silent  did  not  injure  the  plaintiff,  or  operate  as  a  finud  upon  him. 
It  is  clear  that  a  party  to  a  suit  is  not  bound  by,  or  held  to  admit 
as  true,  every  statement  made  by  his  witnesses  during  the  trial  of 
a  cause,  because  he  does  not  deny  or  contradict  them  at  the  time. 
A  denial  or  contradiction  under  such  circumstances  would  produce 
great  confusion,  and  cause  continual  wrangling  between  the  pariy 
and  the  witnesses.  There  is  a  certun  regularity,  order,  and  decorum 
required  in  such  proceedings,  which  precludes  parties  from  interpos- 
ing with  denials  and  objections  as  they  could  in  common  converssr 
tions.  There  are  circumstances  under  which  statements  may  be 
made,  which  if  not  denied  by  the  party  at  the  time,  he  is  deemed 
to  have  admitted,  but  this  does  not  properly  come  within  that  rule. 
In  Save^  y.  Eavey  (9  Mass.  216),  the  defendant  had  taken  and 
filed  the  deposition  of  a  witness  in  a  previous  action,  and  it  was 
oflfered  as  evidence  against  him,  on  the  ground  that  placing  it  on 
file  amounted  to  an  admission  of  the  truth  of  the  facts  stated  in  it. 
But  the  Court  held  that  there  was  no  principle  of  law  which  author- 
ised the  admission  of  this  kind  of  evidence.  So  it  was  held  that  a 
case,  or  agreed  statement  of  fisM^ts,  made  between  the  assurers  and 
assured,  in  an  action  on  a  policy  of  insurance,  would  not  be  received 
in  another  action  in  which  the  parties  were  different,  though  it 
related  to  the  same  subject  or  policy.  (Mting  v.  ScoU^  2  Johns. 
156.)  Two  were  charged  with  a  felony,  and  it  was  proposed  to 
prove  that  at  the  examination  before  the  committing  magistrate, 
one  of  them  stated  that  the  felony  was  committed  by  them  jointly, 
and  that  the  other  was  present,  and  did  not  deny  it :  Ae2J,  ioad- 
missible.  (Bex  y.  Appleby^  8  Stark.  83.)  So  a  deposition  was 
taken  m  another  suit,  m  die  presence  of  the  plaintiff,  who  had  an 
opportunity  of  cross-examining :  hdd^  inadmissible,  and  that  from 
his  silence,  or  not  cross-examining,  it  could  not  be  inferred  that  he 
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admitted  the  trath  of  the  evidence  given.  (Mden  v.  Aiidrews,  1 
Moody  &  Malkin,  836.)  In  order  to  affect  a  person  by  conversa- 
tions or  declarations  made  in  his  presence,  they  must  be  made  to 
him  in  such  a  manner  as  requires  him  to  deny,  or  by  Us  acqui- 
escence to  admit  them.  In  a  controversy  between  B  and  C,  con- 
versations between  them,  relative  to  a  tract  claimed  by  A,  in  tiie 
presence  of  A,  are  not  evidence  against  him,  because  they  were 
not  held  with  him.  To  hold  a  party  to  have  acquiesced  by  silence, 
a  declaration  or  proposition  must  be  made  to  him,  which  he  is  either 
bound  to  deny  or  admit.  (Moore  v.  Smithy  17  S.  k  R.  388 ;  see 
also  Abercrombie  v.  AUen^  29  Ala.  281 ;  Ihulmm  v.  Copland^  3 
Young  &  CoUyer,  626.)  This  evidence  was,  therefore,  improperly 
admitted. 

Proof  was  also  admitted  that  during  the  trial  before  the  arbitra- 
tors, and  in  the  presence  of  the  defendant,  his  attorney  admitted 
the  correctness  of  the  bill,  and  insisted  on  its  being  included  for'the 
fiill  amount  in  the  award  of  damages  against  the  stage  company, 
and  that  the  defendant  did  not  deny  it  or  contradict  his  attorney. 
The  plaintiff  also  insists  that  this  is  evidence  of  an  admission  by 
tiie  defendant,  and  that  his  silence  at  the  time  is  to  be  deemed  an 
acquiescence  on  his  part.  Much  that  we  have  said  on  the  preced- 
ing point  will  apply  equally  to  this.  The  same  reasons  which  show 
that  he  was  not  concluded' or  estopped  in  that  ca^e  apply  here,  and 
the  same  reasons  also  why  his  silence  should  not  be  deemed  an 
acquiescence.  Whether  these  admissions  of  the  attorney  as  to  the 
correctness  of  the  bill  were  made  during  the  hearing  of  the  evidence 
or  upon  his  argument,  does  not  appear,  nor  do  we  conceive  that  it 
can  make  a  great  deal  of  difference.  Admissions  of  facts  by  coun- 
sel in  one  suit  are  not  to  prejudice  the  party  against  whom  they  are 
made  in  another.  {Harri%oifC%  Devisees  v.  Bakery  5  littell,  250 ; 
Etting  v.  ScoUy  2  Johns.  156.)  Admissions  must  in  all  cases  be 
brought  home  to  the  party  in  the  suit  against  whom  they  are  used, 
or  to  some  person  who  is  identified  in  interest  with  him.  (1  Phillips* 
Evidence,  C.  H.  &  E.'s  Notes,  479,  480.)  It  is  clear  that  admis- 
rions  made  by  an  attorney  during  the  trial  of  a  cause  bind  the  party 
in  that  action  ;  that  is,  they  are  to  be  taken  as  true  for  all  the  pur- 
poses of  that  action.     So  admissions  made  by  an  agent  while  mak- 
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ing  an  agreement  or  proceeding  within  the  scope  of  his  authority 
as  agent,  bind  the  principal,  and  are  admissible  in  evidence  against 
him  as  part  of  the  res  gestce.  But  this  rule  has  no  application  to 
this  case. 

The  respondent  refers  us  to  several  cases,  where  it  was  held  that 
if  an  account  be  sent  to  a  debtor,  and  he  do  not  object  to  it  within 
a  reasonable  time,  his  acquiescence  will  be  taken  as  an  admission 
that  the  amount  is  truly  stated.  (^Terry  v.  Sickles,  18  Cal.  427, 
and  other  cases.)  This  rule  is  undoubtedly  correct,  because  the 
circumstances  are  such  that  the  debtor  can  and  ought  to  deny  it,  if 
it  is  not  true;  but,  as  we  have  already  shown,  this  doctrine  of 
acquiescence  does  not  apply  to  proceedings  on  trials  of  controver- 
sies, because  it  is  not  the  right  or  duty  of  a  party  to  interrupt  the 
order  of  proceedings  in  such  cases  by  denials  or  contradictions,  and 
his  silence  cannot  therefore,  under  such  circumstances,  be  deemed 
an  admission.   The  Court  therefore  erred  in  admittmg  the  evidence. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Norton,  J. — ^Inasmuch  as  Sec.  422  of  the  Civil  Practice  Act, 
as  amended  in  1861,  allows  a  party  to  an  action  to  be  ezammed  as 
a  witness  in  his  own  behalf,  the  reason  for  the  provision  in  Sec.  4 
that  the  assignor  of  an  unliquidated  demand  ehsil  not  be  a  witness 
(which  obviously  was  to  prevent  a  party  holding  such  a  demand, 
which  could  not  be  proved  except  by  his  own  testimony,  from 
assigning  it  for  the  purpose  of  becoming  a  witness  to  prove  it) 
no  longer  exists,  and  it  may  be  imag^led  that  it  was  designed 
to  embrace  such  an  assignor  in  the  provisions  of  Sec.  422,  as 
amended.  But  the  language  is  not  sufficient  to  effect  such  a  pur- 
pose. An  assignor  is  not  a  party  to  the  action  or  a  person  for 
whose  benefit  the  action  is  prosecuted,  and  hence  is  not  within  the 
letter  of  the  section^  The  provision  that  when  an  assignor  is  exam- 
ined, etc.,  is  not  equivalent  to  a  provision  that  every  assignor  may 
be  examined.  The  prohibition  of  Sec.  4,  therefore,  remains  unaf- 
fected, and  the  admission  of  McDaniel  as  a  witness  for  his  assignee 
was  an  error.  For  this  reason  I  agree  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered.  Upon  the  other  points  of  the 
case  I  express  no  opinion. 
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MILLS  et  (d.  v.  BARNEY  et  al. 

A  COMPLAINT  which  States  the  facts  of  the  case  in  ordinary  and  concise  language 
is  not  demnrrable,  because  such  statement  shows  that  the  plaintiff  is  entitled 
to  recover  upon  two  different  legal  grounds. 

Where  a  certificate  of  deposit  is  indorsed  bj  the  payee,  payable  to  the  order  of  a 
third  person,  the  indorsement  of  the  latter  may  be  required  by  the  makers 
before  payment. 

Certificates  of  deposit  stand,  as  respects  the  rights  and  liabilities  of  indorsers, 
upon  the  same  footing  as  bills  of  exchange  and  promissory  notes. 

A  subsequent  indorser  of  a  certificate  of  deposit  undertakes  that  he  possesses  a 
clear  title  to  the  certificate,  deduced  from  and  through  all  the  antecedent 
indorsers,  and  by  his  indorsement  agrees  to  clothe  the  holder  under  him  with 
all  the  rights  which  legally  attach  to  genuine  indorsements  against  himself 
and  all  the  antecedent  indoraeis. 

A  judgment  will  not  be  reversed  on  account  of  the  admissions  of  improper  evidence 
which  is  mere  surplusage  and  immaterial  to  the  issues. 

When  the  makers  of  a  certificate  of  deposit  pay  the  amount  to  an  indorsee  who 
guarantees  the  genuineness  of  the  payee's  indorsement,  and  subsequently 
the  payee,  upon  proof  that  his  indorsement  was  foiged,  recovers  from  the 
makers  the  amount  of  the  certificate  with  costs,  the  makers  in  an  action  by 
them  against  the  subsequent  indorsee  and  gpiarantor  may  recover  the  costs 
paid  by  them  in  the  former  action. 

A  verified  complaint,  which  in  stating  a  special  demand  essential  to  the  cause  of 
action,  contains  only  the  general  averment  that  "defendants  though  often 
requested  have  refused,"  etc.,  is  sufficient  in  this  respect  unless  demurred  to  for 
want  of  certainty.  If  not  demurred  to,  the  defective  averment  is  cured  by 
verdict  and  judgment,  and  the  objections  cannot  be  raised  for  the  fint  time  in 
the  Appellate  Court. 

Appeal  from  the  Sixth  Judicial  District. 
The  £Etct8  are  stated  in  the  opinion. 

</.  JET.  Q-ass^  for  Appellants. 

I.  The  complaint  is  defective,  and  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  respondents'  right  to  recover 
must  depend  on  one  or  two  hypotheses,  either  that  the  money  was 
paid  to  appellants  by  mistake,  or  that  it  was  paid  to  them  as  guar- 
antors of  the  genuineness  of  the  indorsement  of  the  payee. 

At  common  law,  the  first  would  require  a  diflforent  form  of  action 
from  the  second,  and  a  mistake  in  determining  the  particular  form 
of  action  would  have  been  &tal  to  a  recovery*    Although  our  prao- 
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tioe  requires  but  ^^  one  form  of  action/'  it  has  not  dispensed  mth 
the  necessity  of  allegmg  such  facts  as  would  under  one  of  the  com- 
mon law  forms  of  action  be  necessary  to  entitie  respondents  to 
recover.  For  instance,  if  the  money  was  paid  by  mistake,  it  would 
be  necessary  to  allege  that  £BMst,  as  the  gravamen  of  the  action,  to 
entitie  the  plaintifi  to  recover.  Whereas,  if  the  money  was  paid 
upon  the  guaranty  of  the  defendants,  the  question  of  mistake  could 
not  enter  into  the  issue  in  determining  the  plaintiflfs'  right  to  recover, 
but  they  would  be  required  to  allege  that  they  pursued  all  the  nec- 
essary steps  to  charge  them  as  guarantors. 

n.  If  defendants  are  to  be  held  to  all  the  responsibilities  of 
guarantors,  the  law  entities  them  to  aU  the  corresponding  privileges 
incident  tiiereto,  and  one  of  these  is  the  right  to  demand  and  notice. 
This  has  been  too  often  held  by  tiiis  Court  to  be  an  imperative  pre- 
requisite to  a  suit  against  a  guarantor,  to  require  argument  here. 
iBigg9  v.  WcOdo,  2  Cal.  487  ;  Price  v.  Kenedy,  6  Id.  139;  &eiger 
V.  Clark,  18  Id.  680 ;  Beeves  v.  Eatoe,  16  Id.  163.) 

It  was  the  duty  of  plaintifi,  the  moment  they  discovered  the 
forgery,  to  give  Wells,  Fargo  &  Co.,  the  defendants,  notice  of  tiie 
&ct,  tiiat  they  might  be  enabled  to  adopt  the  necessary  means  for 
their  own  security,  and  unless  this  was  done,  they  have  no  right 
of  recovery  against  Wells,  Fargo  &  Co.  But  not  only  were  tiiey 
required  to  give  immediate  notice  of  the  forgery,  but  after  having 
paid  the  money  to  Cox,  it  was  incumbent  upon  them  to  make  a 
demand  on  defendants  for  the  money,  before  suit  brought.  They 
had  no  right  to  subject  defendants  to  the  expense  and  trouble  of  a 
suit,  when  Twn  constat,  that  if  demand  had  been  made  defendants 
would  have  paid  the  amount.  Nor  would  this  role  as  to  demand 
be  changed,  if  plaintiff  had  brought  his  suit  for  money  had  and 
received ;  for  the  whole  theory  of  that  form  of  action  is  that  the 
money  has  been  received  as  the  money  of  the  plaintiffi,  and  is  held 
in  trust  for  his  use  and  benefit. 

ni.  There  was  no  evidence  to  show  that  A.  M.  Hayden  was 
authorized  to  bind  defendants  by  ^ving  a  guaranty  or  indorsement, 
or  that  such  was  within  his  power  as  an  agent  of  defendants,  nor 
was  there  any  evidence  to  show  that  defendants  were  guarantors  of 
tiie  genuineness  of  Josej^  Cox's  signature  on  the  certificate  of 
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deposit,  or  of  repayment,  etc.,  or  that  they  intended  to  bind  them- 
selves as  such. 

lY .  The  evidence  shows  that  the  defendants  received  the  money 
fiom  Mills  &  Co.,  as  agents  of  Daniel  Clark,  and  not  for  them- 
selves ;  and  that  such  fact  was  known  to  Mills  &;  Co.  at  the  time 
the  money  was  paid  by  them  to  defendants.  The  defendants  are 
therefore  clearly  not  liable,  and  the  plaintifis  have  their  remedy,  if 
any,  against  Clark.  (7  Cowen,  460  ;  14  Geo.  890 ;  3  How.  247, 
849  ;  4  Taunton,  199  ;  2  Cowper,  655,  666.) 

V.  The  Court  committed  error  in  admitting  in  evidence  against 
defendants  the  judgment  roll  in  the  case  of  Cox  v.  Mills  ^  Co.^ 
the  defendants  not  being  parties  thereto. 

The  rule  is  this :  ^^  that  in  a  collateral  undertaking  by  way  of 
guaranty,  when  a  suit  is  necessary  to  fix  the  liability  of  the  guar- 
antor, the  first  judgment  is  prima  facie  evidence  of  the  default. 
But  where  the  guarantor  is  liable  without  suit  against  the  principal, 
the  judgment  against  him  i9  regarded  as  strictly  matter  int^  alios.^^ 
QFletcher  et  al.  v.  Jacksm  et  ah,  23  Ver.  692 ;  2  Ohio,  334.) 

Apply  this  rule  to  the  case  at  bar.  Did  Wells,  Fargo  &  Co.'s 
liability  to  Mills  &  Co.,  admitting  they  are  liable,  depend  on  this 
judgment  against  Mills  &  Co.,  or  upon  a  judgment  against  any 
one  ?  Could  not  MUs  k  Co.,  if  entitled  to  recover,  have  done  so 
after  having  paid  the  money  to  Cox,  by  proving  the  forgery  and 
the  payment?  This  will  not,  I  presume,  be  disputed;  no  such 
question  has  ever  been  raised  in  any  of  the  cases  where  such  recov- 
ery has  been  had.  If  Mills  k  Co.  chose  to  submit  to  a  suit,  it  was 
for  their  own  protection,  but  not  necessary  to  give  them  a  right  of 
recovery  against  Wells,  Fargo  k  Co. 

If  this  judgment  could  be  conclusive,  or  even  prima  facie  evi- 
dence against  Wells,  Fargo  &  Co.,  it  would  necessarily  limit  their 
defense  to  the  question  of  the  forgery  of  Cox's  indorsement ;  for 
that  was  the  only  point  litigated  or  which  could  be  litigated  in  that 
suit.  The  plea(Ungs  admitted  of  no  other  issue  ;  and  it  will  scarcely 
be  contended  that  it  would  have  been  proper  to  have  tried  in  that 
suit  the  questions  involved  in  this.  To  make  that  judgment  evi- 
dence against  Wells,  Fargo  k  Co.  in  this  suit,  would  be  to  cut  off 
their  whole  defense  as  against  Mills  k  Co.  (See  Pico  v.  WAster, 
14  Cal.  202,  and  caaes  cited.) 
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YI.  The  Court  below  erred  in  entering  judgment  against 
defendants  for  the  whole  amount  recovered  firom  Mills  &  Co.,  by 
Joseph  Cox,  including  costs  of  that  suit  and  interest. 

If  that  suit  was  not  necessary  to  determine  the  liability  of  Wells, 
Fargo  &  Co.  to  Mills  &  Co.,  and  if  Wells,  Fargo  k  Co.  could  not 
properly  have  defended  in  that  suit,  then  they  are  not  bound  for 
the  costs.  It  may  be,  that  portions  of  those  costs  were  improperly 
incurred,  or  wrongfully  taxed,  and  still  Wells,  Fargo  &  Co.  are 
precluded  from  inquiring  into  the  same.  K  Mills  &  Co.  are  entitled 
to  recover  they  can  only  recover  the  $2,000  paid,  with  legal  mterest 
from  the  time  of  notice  of  the  forgery  and  demand  for  the  money. 

cT*.   W.  WinanSj  for  Respondents. 

I.  The  complaint  is  sufficient.  It  complies  ex  indu9tria  with 
the  statute  which  requires  it  to  ^ve  '^  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary  and  concise  language," 
by  stating  all  the  facts  of  the  case  upon  which  recovery  (on  any 
hypothesis  whatever)  could  be  predicated.  It  tells  the  entire 
story,  and  no  one  will  deny  that  if  the  facts  themselves  justify 
recovery,  the  recital  of  those  facts  must  be  sufficient  to  sustain  the 
pleading. 

n.  The  evidence  was  voluminous  and  confficting,  and  the  find- 
ings of  the  jury  on  matters  of  fact  will  not  therefore  be  reviewed. 

m.  There  was  no  error  in  admitting  in  evidence  against  the 
defendants  the  judgment  roll  in  the  case  of  Cox  v.  Mills  ^  Go. 
Taking  plaintiff'  own  rule,  established  by  the  case  of  Fletcher  v. 
Jackson  (28  Ver.  692),  as  the  criterion,  the  evidence  was  clearly 
admissible.  The  rule  merely  claims  that  where  a  suit  is  necessaiy 
to  bind  the  principal  before  the  guarantor  can  be  held  liable,  the 
first  judgment  is  admissible,  but  where  tiie  guarantor  is  primary 
liable  without  suit  against  the  principal,  the  first  judgment  is  not 
admisfflble.  But,  the  introduction  of  this  judgment  roll  was  not 
necessary,  and  is  immaterial,  for  the  only  facts  it  could  establish, 
viz. :  the  forgery  and  the  judgment,  were  both  admitted  in  the 
pleading?.  Indeed,  appellants  concede  in  their  brief,  that  ^^  Ihe 
question  of  the  forgery  of  Cox's  indorsement  was  the  only  point 
litigated,  or  which  could  be  litigated  in  that  suit,"  and  further 
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acknowledges  that  the  judgment  therein  was  introduced  by  res- 
pondents to  establish  the  forgery  in  this  action.  The  judgment 
roll  therefore  in  that  suit,  even  if  inadmissible  in  this,  was  innocuous 
when  admitted,  mere  surplusage  of  evidence,  and  therefore  its 
admissicm  cannot  justify  a  reversal  of  the  judgment  in  this  cause. 

lY.  There  was  no  error  in  entering  judgment  for  the  whole 
amount  recovered  from  Mills  &  Co.  by  Joseph  Cox,  including  costs. 
(Edwarda  v.  Lowe^  8  Sam.  &  Cres.  407, 15  English  Com.  Law, 
250,  where  the  indemnify  was  only  implied,  and  not,  as  here, 
express  ;  ScoU  v.  MeLdUm^  2  Greenl.  199 ;  Birt  y.  Kershaw,  2 
East.  457  ;  Lawler  v.  Shaw,  5  Mason,  241 ;  Ilderton  v.  Atkinr 
»(w,  7th  Term,  480.) 

y.  If  the  certificate  had  not  been  indorsed  by  appellants,  and 
no  contract  of  guaranty  or  idemnity  had  been  made  by  them,  yet 
as  they  obtained  the  money  fix)m  respondents  upon  an  instrument 
to  wluch  they  had  no  title,  they  are  compellable  to  refund. 

"  When  a  bill  is  assignable  only  by  indorsement,"  says  Chitiy  in 
his  Treatise  on  Bills  (page  260),  ^^  as  no  interest  can  be  conveyed 
otherwise  than  by  that  act,  and  as  it  is  a  general  rule  that  no  title 
can  be  obtained  through  a  forgery,  any  person  getting  possession 
of  it  by  a  forged  indorsement  will  not  acquire  any  interest  in  it 
although  he  was  not  aware  of  the  forgery."  And  again  (page 
428),  ^^  where  bankers  discounted  for  the  defendants  a  bill  which 
they  did  not  indorse,  and  it  turned  out  that  the  names  of  the 
drawer  and  acceptor  were  forged,  it  was  held  that  the  bankers 
might  recover  the  amount  from  the  defendants,  although  it  appeared 
they  were  bill-brokers  and  acted  only  as  agents,  and  had  paid  over 
the  amount,  because  they  delivered  the  instrument  to  plaintiflb  as  a 
bill,  whereas  it  turned  out  not  to  be  a  bill."  (Fuller  v.  Smith, 
Ry.  &  Moody,  49 ;  Jones  v.  Byde^  1  Marsh,  157  ;  Bruce  v.  Bruee, 
Id.  165.)  The  case  of  Canal  Bank  v.  JBa«*  of  Albany  (1  Hill, 
N.  Y.  287)  by  the  extraordinary  closeness  of  its  analogy  to  the 
case  at  bar,  completely  settles  every  material  question  involved  in 
this  appeal. 

yi.  A  certificate  of  depomt,  in  its  legal  character  and  construc- 
tion, is  analogous  to  a  promissory  note.  (Bank  of  Orleans  v. 
MerriU,  2  HiU,  295;  EUis  v.  Mason,  1  English  Jurist,  380; 
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Edwards  on  BiUs,  848.)  And  the  indorsement  of  appellants,  by 
procuration  (through  their  authorized  agent,  Hay  den),  was  intended 
to  be,  and  became  a  warranty  of  the  genuineness  of  the  signature 
of  Cox,  and  an  indemniiy  against  loss  by  reason  of  any  defect 
therein.  It  was  in  effect  a  contract  to  refund  the  money  to  res* 
pondents,  if  that  signature  proved  to  be  a  forgery. 

The  rule  is  thus  stated  in  Story  on  Promissory  Notes,  Sec.  380 : 
^^  It  is  true  that  every  indorser  of  a  note,  like  the  indorser  of  a 
bill  of  exchange,  does  by  his  indorsement  impliedly  admit  the 
signatures  of  the  antecedent  indorsers  to  be  genuine.  But  this 
proceeds  upon  the  intelligible  ground  that  every  mdorser  under- 
takes that  he  possesses  a  clear  title  to  the  note  deduced  from  and 
through  all  the  antecedent  indorsers,  and  that  he  means  to  clothe 
the  holder  under  him  with  all  the  rights  which  by  law  attach  to  a 
regular  and  genuine  indorsement  against  himself  and  aU  the  ante- 
cedent indorsers.  It  is  on  this  confidence  that  the  holder  takes  the 
note,  without  fiirther  explanation,  and  if  each  party  is  equaDy 
innocent,  and  one  must  suffer,  it  should  be  he  who  misled  the  con- 
fidence of  the  other,  and  by  his  acts  held  out  to  the  holder  that 
all  the  indorsements  are  genuine."  (^Oliver  v.  Andry^  7  Louisiana, 
496.)  ^^  The  last  indorsement  of  a  note  or  bill  is  a  guarantee  of 
all  preceding  indorsements ;  it  admits  the  handwriting  of  the  drawer 
and  all  prior  indorsers.  The  last  indorser  is  consequently  liable 
although  the  preceding  indorsements  were  forgeries."  (^Harris  v. 
Bradley y  7  Terger,  310.)  "  There  is  a  warranty  implied  in  the 
transfer  of  every  negotiable  instrument,  that  it  is  not  forged." 
(Herrick  v.  Wkibfieyy  16  Johns.  240.)  A  bank  is  entitied  to 
recover  against  the  second  indorser  of  a  note  discounted  by  the 
bank,  although  the  indorsement  of  the  name  of  the  payee  is  a 
forgery,  and  although  the  note  was  offered  for  discount  by  the 
maker  and  not  by  the  second  indorser.  (/S%a^  Bank  v.  Fear- 
mg^  16  Pick.  533.)  ^^  The  objection  seems  to  be  that  Foote  was 
responsible  upon  the  implied  warranty  of  the  genuineness  of  the 
cheque  and  of  his  own  titie  to  it,  which  it  has  been  repeatedly  held 
accompanies  the  transfer  of  all  negotiable  paper."  {Murray  v. 
JvAak,  6  Cowen,  491 ;  Smiik  v.  (7Ae9^,  1  Term,  654 ;  Lambert 
V.  Paeky  1  Salk.  127. 
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Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  0.  J. 
and  Norton,  J.  concurring. 

In  the  year  1859,  Joseph  Cox,  deposited  with  the  plaintiffi, 
who  are  bankers,  in  the  City  of  Sacramento,  the  sum  of  $2,000, 
for  which  they  issued  to  him  a  certificate  of  deposit,  in  the  usual 
form.  Afterwards,  in  1861,  the  certificate  was  presented  for  pay- 
ment at  their  banking  house,  indorsed  as  follows : 
"  Pay  to  the  order  of  Daniel  Clark. 

"  JOSEPH  (his  X  mark)  COX. 
«  Pay  to  the  order  of  Wells,  Fargo  &  Co. 

"DANIEL  CLARK. 
"  Indorsement  of  Daniel  Clark  is  correct. 

"  W.  F.  &  CO.— ELDRIDGE." 

It  was  duly  paid  upon  presentation,  to  the  agent  of  Wells,  Fargo 
k  Co.,  the  defendants.  Immediately  after  the  payment,  it  was 
noticed  that  the  indorsement  of  Wells,  Fargo  &  Co.  did  not  certify 
to  the  genuineness  of  the  signature  of  Cox,  and  one  of  the  plaint- 
iff proceeded  with  the  certificate  to  the  office  of  the  defendants, 
and  there  foimd  one  Hayden,  an  agent  of  defendants,  from  whom 
they  demanded  a  repayment  of  the  money,  or  a  guarantee  of  Hie 
genuineness  of  Cox's  signature.  Hayden  thereupon  wrote  upon 
the  back  of  the  certificate,  "  For  Wells,  Fargo  &  Co. — ^Hayden," 
and  handed  it  back,  saying,  "  That  makes  it  all  right,"  and  he 
then  returned  with  it.  It  seems  that  the  certificate  had  been  lost 
by  or  stolen  from  Cox,  and  that  his  pretended  signature  was  a 
forgery.  After  the  payment  of  the  certificate  to  Wells,  Fargo  k 
Co.,  Cox  sued  the  plaintiff  to  recover  the  amoimt  of  the  certificate, 
and  they  gave  immediate  notice  thereof  to  Wells,  Fargo  k  Co., 
and  endeavored,  unsuccessftdly,  to  make  them  parties  to  the  action, 
the  motion  to  that  effect  being  opposed  by  the  defendants.  Cox 
recovered  judgment  in  that  suit  against  the  plaintiffs  on  the  first 
day  of  November,  1861,  for  $2,125  63,  which  they  paid.  They 
then  demanded  of  the  defendants  the  repayment  of  the  amount 
thus  paid  by  them,  which  was  refused,  and  the  plaintiffi  then 
brought  this  action  to  recover  the  same.  At  the  trial  the  jury 
found  the  following  special  verdict : 
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1st.  Did  tbe  defendants  receive  from  plaintiffi,  on  delivery 
of  the  certificate  of  depoat  in  evidence  in  this  case,  the  sum  of 
^2,000  ?    Answer— Yes. 

2d.  Did  the  defendants  receive  siud  sum  as  principals,  or  as 
agents  for  Daniel  Clark  ?    Answer — ^As  agents  for  Daniel  Clark. 

3d.  Did  D.  0.  MiUs  &  Co.  know  at  the  time  the  money  was 
paid  to  the  defendants  that  the  defendants  were  only  actbg  as 
agents  ?     Answer — ^No. 

4th.  Did  the  defendants,  in  the  course  of  business,  pay  the 
money  collected  by  them  to  said  Daniel  Clark  7    Answer — ^Yes. 

5th.  Did  the  plaintiff  have  notice  at  or  before  they  paid  the 
said  $2,000  to  defendants  that  the  indorsement  of  Cox  on  the 
certificate  was  a  forgery  ?    Answer — ^No. 

6th.  Had  the  plaintiffii  notice  before  such  payment  that  Cox 
had  lost  said  certificate  ?    Answer — ^No. 

7th.  How  much  money  did  plaintifiEs  pay  to  Cox  in  the  suit  of 
Joseph  Cox  V.  2>.  0.  MOU  ^  Co  J    Answer-«2,126  63. 

8th.  Did  the  defendants,  by  their  agent,  Hayden,  guarantee 
the  genuineness  of  the  signature  of  Joseph  Cox  ?    Answer — ^Yes. 

9th.  Did  defendants,  by  indorsement,  contract  with  plaintiffii  to 
idemnify  them  against  loss  by  reason  of  the  want  of  indorsement 
of  Joseph  Cox  ?    Answer — ^Yes. 

10th.  Were  the  plaintiffi  guilty  of  any  negligence  in  paying 
the  money,  on  presentation  of  tixe  certificate,  without  verifying  the 
signature  of  Joseph  Cox  ?    Answer — ^No. 

Judgment  was  rendered  on  this  verdict  in  &vor  of  plaintiffi, 
from  which  defendants  appeal. 

The  first  error  assigned  is  that  the  complaint  does  not  state  fiEhcts 
sufficient  to  constitute  a  cause  of  action.  In  support  of  this  it  is 
argued  that  the  right  to  recover  depends  upon  two  grounds,  either 
that  the  money  was  paid  by  mistake,  or  that  the  defendants  are 
Uable  as  guarantors  of  the  genuineness  of  the  indorsement  of  the 
payee,  and  that  the  facts  upon  which  these  different  claims  of 
recovery  are  founded  are  all  stated  in  one  complaint.  We  do  not 
deem  these  valid  grounds  of  objection.  It  was  only  necessaiy  for 
the  plaintiffii  to  state  the  facts  of  their  case  in  ordinary  and  concise 
language,  and  if  such  facts  showed  that  they  had  a  right  of  action 
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against  the  defendants,  it  is  clearly  sufficient,  even  though  it  also 
showed  that  they  had  a  ri^t  to  recoyer  upon  two  different  legal 
grounds.  It  may  be  that  the  plamtiffi  paid  the  money  to  the 
defendants  by  mistake,  and  also  hold  them  liable  as  indorsers  or 
guarantors.  Either  would  constitute  a  good  cause  of  action,  and 
it  does  not  make  their  complaint  insufficient  because  they  have 
two  good  grounds  of  recovery  instead  of  one. 

The  next  point  urged  is  that  there  was  no  evidence  to  show  that 
Hayden  was  authorized  to  bind  the  defendants  by  ^ving  a  guar^ 
antee  or  indorsement,  and  that  the  special  findings  of  the  jury 
upon  that  point  are  not  sustained  by  the  evidence.  It  is  not  denied 
that  there  was  some  evidence  to  support  these  findings,  and  in  such 
cases,  when  the  evidence  is  confficting,  this  Court  will  not  disturb 
tiie  verdict,  especially  when  it  is  sustained  by  the  Court  below,  on 
motion  for  new  trial,  as  in  this  case. 

It  is  also  contended  that  there  was  no  evidence  to  show  that  the 
defendants  were  guarantors  or  indorsers  of  the  genuineness  of  Cox's 
signature.  The  certificate  was  indorsed  by  Clark,  payable  to  the 
order  of  Wells,  Fargo  &  Co.,  and  the  plaintiffs  were  not  bound  to 
pay  it  until  indorsed  by  them.  (J)awd  Bank  v.  Bank  of  Albany^ 
1  Hill,  287.)  Their  indorsement  by  Hayden  was  found  to  have 
been  made  by  their  authorized  agent,  and,  therefore,  binding  upon 
tiiem  by  the  special  verdict.  By  this  indorsement  the  defendants, 
in  contemplation  of  law,  undertook  that  they  possessed  a  clear  title 
to  the  certificate  deduced  firom  and  through  all  the  antecedent 
indorsers,  and  tiiey  agreed  thereby  to  clothe  the  holder  under  them 
with  all  the  rights  which  legally  attach  to  genuine  indorsements 
against  themselves  and  all  the  antecedent  indorsers.  As  such 
indorsers,  they  cannot  complain  if  called  upon  to  repay  tiie  money 
which  they  have  received  upon  their  indorsement  of  a  title  which 
turns  out  to  be  void  on  account  of  the  forgery  of  the  antecedent 
indorsement,  for  there  is  a  total  failure  of  the  consideration  on 
which  the  transfer  was  made.  (Story  on  Prom.  Notes,  Sec.  880 
and  note.)  The  law  upon  this  point  seems  to  be  well  settied,  as 
applicable  to  bills  of  exchange  and  promissory  notes,  and  certifir 
cates  of  deposit  stand  in  these  respects  upon  the  same  footing  as 
promissory  notes.     (  Wdton  v.  Adarm^  4  Cal.  80 ;  McMillan  v. 
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Bichard9,  9  Id.  418  ;  (hye  v.  Palmer,  16  Id.  159.)  This  objec- 
tion, therefore,  is  not  a  valid  one.  The  law  relating  to  guarantees 
has  no  bearing  upon  the  present  case.  The  fact  that  the  special 
verdict  refers  to  the  liability  of  the  defendants  as  being  a  guaran- 
tee, does  not  bring  the  case  within  the  rules  of  law  relating  to 
guarantees.  The  evident  meaning  is,  that  the  defendants,  by  their 
agent,  Hayden,  undertook  and  agreed  that  the  signature  of  Cox 
was  genuine.  Such  is  clearly  the  rule  of  law  applicable  to  cases 
of  this  kind.  The  case  of  the  Canal  Bank  v.  The  Bank  of 
Albany  (1  Hill,  287)  is  very  similar  to  the  present,  and  many  of 
the  points  insisted  on  by  the  appellants  were  passed  upon  and  ruled 
against  them  by  that  Court.  The  opmion  delivered  by  Justice 
Cowen  in  that  case  is  a  masterly  exposition  of  the  law  upon  the 
subject.  (See,  also,  Bich  v.  Leverich,  11  Louis.  576 ;  Talbot  v. 
Bank  of  Roche%ter,  1  Hill,  295 ;  Sdrtsman  v.  Senshaw,  11  How. 
183 ;  Harris  v.  BracU^j  7  Yerg.  310 ;  Olivier  v.  Andy,  7  Louis. 
496 ;  Herrich  v.  Whiting,  15  Johns.  240 ;  State  Bank  v.  Fear- 
inff,  16  Pick.  533.)  If  the  jury  had  used  the  word  "  warranty  " 
instead  of  guaranty,  it  would  have  more  clearly  expressed  their 
meaning,  but  the  difference  in  the  terms  used  is  not  sufficient  to 
avoid  the  effect  of  the  verdict. 

It  is  also  objected  that  the  third  finding  of  the  special  verdict  is 
contraiy  to  the  evidence.  It  is  not  contended  that  there  was  any 
direct  proof  that  the  plaintifis  knew  at  the  time  the  money  was  paid 
to  the  defendants  that  they  were  only  acting  as  agents,  but  it  is 
urged  that  it  is  fairly  to  be  inferred  from  the  evidence.  It  was  for 
the  jury  to  determine  this  matter,  and  we  see  no  good  reason 
for  setting  aside  their  finding  upon  this  point,  or  upon  the  ques- 
tion whether  the  plaintifi  were  guilty  of  negligence  in  paying  the 
money. 

The  next  error  assigned  is  the  admission  in  evidence  of  the  judg- 
ment roll  in  the  case  of  Cox  v.  JlEller  ^  Co.,  the  defendants  not 
being  parties  thereto.  We  do  not  see  how  the  defendants  were 
prejudiced  in  any  way  by  the  admisaon  of  this  evidence.  It  is 
true  they  were  not  parties  to  that  action,  but  the  plainti&  endeav- 
ored to  make  them  parties,  and  they  had  full  notice  of  the  suit,  but 
refused  to  become  parties  to  it.  The  plaintifib  in  their  complaint 
17 
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averred  that  such  a  suit  was  commenced,  prosecuted,  and  a  judg- 
ment rendered  therein,  and  it  was  certainly  admissible  to  prove 
those  allegations,  whatever  its  effect  may  have  been,  by  way  of 
concluding  the  defendants,  or  estopping  them  from  denying  the 
truth  of  the  issues  found  and  determined  in  that  action.  If  this 
judgment  roll  was  not  necessary  to  make  out  the  plaintiflb'  case, 
its  admission  was  merely  surplusage,  and  could  not  injure  the 
defendants.  If  it  was  necessary,  then  they  have  no  right  to  have 
it  excluded.  It  was  not  necessaiy  to  introduce  it  to  prove  that 
Cox's  signature  was  a  forgery,  for  that  fiict  was  not  in  issue,  it 
being  averred  in  the  complaint  and  not  properly  denied  by  the 
answer,  the  pleadings  being  sworn  to. 

It  is  also  assigned  for  error,  that  the  costs  paid  by  plaintiffs  in 
the  case  of  Cox  v.  Mills  ^  Co,  were  included  in  the  judgment. 
It  seems  to  have  been  held  that  in  actions  like  these  against  the 
indorser  of  a  note  or  bill,  the  indorser  is  liable  for  such  costs  (^SooU 
V.  McLeUan,  2  Green.  199 ;  HviMy  v.  Brown^  16  John.  70 ; 
Jones  V.  Brookcj  4  Taunt.  464  ;  Birt  v.  Kershaw^  2  East.  468 ; 
Edmunds  v.  Lowe^  8  Bam.  &  Cress.  467),  and  we  therefore  over- 
rule that  objection. 

The  last  objection  of  the  appellants  is  that  a  demand  is  necessary 
in  this  case  to  hold  the  defendants  liable,  that  no  special  demand  is 
averred  in  the  complaint,  and  none  proved  on  the  trial.  It  is 
doubtful  whether  a  special  demand  was  necessary  in  this  case ;  but 
if  necessary,  the  objection  is  not  valid.  The  complaint  avers  that 
soon  after  the  suit  of  Cox  was  instituted,  they  notified  the  defend- 
ants of  the  action,  and  moved  the  Court  to  make  them  parties,  of 
which  motion  they  were  duly  notified,  and  they  appeared  and 
opposed  the  same.  Aftier  setting  forth  the  facts  relating  to  the 
liability  of  the  defendants,  and  stating  the  amount,  the  complaint 
avers — ^^  which,  although  requested,  they  have  hitherto  and  still  do 
refuse  to  pay."  These  averments  are  not  denied  by  the  answer, 
and  no  objection  was  made  to  the  sufficiency  of  the  averments  in 
the  complaint  by  demurrer,  answer,  or  otherwise,  either  before  or 
at  the  trial,  or  at  any  time  in  the  Court  below.  Nor  was  a  want 
of  demand  set  up  as  a  defense ;  but  it  is  now,  in  this  Court,  for  the 
first  time,  inasted  that  tiie  averment  of  demand  is  insufficient, 
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because  it  does  not  state  when  or  by  whom  made.  There  is  no 
doubt  that  in  pleadings  in  common  law  actions,  whenever  a  special 
demand  was  necessary,  that  it  was  required  to  be  stated  in  that 
mode,  and  that  the  general  averment  of  ^^  althou^  often  requested  " 
was  not  sufficient,  but  such  pleadings  were  not  required  to  be  sworn 
to.  In  the  present  case  there  is  a  specific  averment  in  the  com- 
plaint, dulj  sworn  to,  that  the  defendants  were  requested,  and 
refused  to  pay  the  amount  claimed;  and  tins  fact,  not  being  denied, 
is  admitted  by  the  answer.  The  objection  is  that  the  averment  is 
not  sufficiently  certain,  because  it  does  not  state  the  particular 
circumstances  of  time  and  the  parties  to  the  demand.  We  think 
that  objection  can  only  be  raised  by  demurrer,  for  want  of  cer^ 
tainty,  that  any  such  defective  averment  is  cured  by  the  verdict 
and  judgment,  and  the  ol^jection  cannot  be  raised  in  this  Court  for 
the  first  time.  Had  it  been  pointed  out  in  the  Court  .below,  it 
could  have  been  cured  by  amendment. 
Judgment  affirmed. 


HARPER  V.  RICHARDSON  et  al. 

A  PBR80K  through  whose  land  a  road  has  been  projected,  in  accordance  with  the 
provisions  of  the  road  law  of  1861,  and  who  presents  his  claim  for  damage  to 
the  road  viewers,  most  thenceforward  pursue  the  remedy  pointed  out  by  that 
statute,  by  either  accepting  the  award  of  the  viewers,  agreeing  with  the  Board 
of  Supervisors,  or  commencing  within  the  time  limited  an  action  against  the 
oonnty.  By  neglecting  to  foUow  the  statutory  remedy,  he  waives  his  claims 
and  is  barred  from  bringing  any  action  for  damages. 

Road  viewers,  under  the  Act  of  1861,  located  a  road  through  the  land  of  plaintiff, 
who  presented  a  claim  for  damages  in  the  sum  of  three  hundred  dollars.  The 
viewers  awarded  him  no  damages,  and  he  took  no  steps  to  agree  with  the 
Board  of  Supervisors  or  to  sue  the  county,  but  several  months  afterwards, 
the  Supervisors  having  established  the  road  as  a  highway  and  ordered  the 
owners  to  open  the  same,  he  commenced  the  present  action  against  the  latter 
to  enjoin  his  proceeding :  hdd,  that  the  action  could  not  be  maintained — ^that 
plaintiff  having  become  a  party  to  the  proceeding,  now  limited  to  the  statutory 
remedy,  and  that  by  his  failure  to  sue  the  county  within  the  time  prescribed, 
he  had  waived  all  claims  for  damage.  The  provisions  of  the  road  law  of 
1861,  prescribing  the  mode  for  obtaining  compensation  by  parties  through 
whose  land  a  road  is  located,  are  cooBtitational. 


Digitized  by 


Google 


252       SUPREME  COURT— APRIL  TERM,   1868. 

Haiper  v,  Bichardson. 

Appeal  from  the  Seventh  Judicial  District. 

The  £Eict8  are  stated  in  the  opinion.  The  action  was  commenced 
December  2l8t,  1862. 

Swan  ^  Say%y  for  Appellants. 

I.  The  complaint  does  not  show  sufficient  facts  to  justify  a 
Court  of  Equity  to  interpose  by  injunction,  or  to  give  such  Court 
jurisdiction — ^because  the  plamtiff  had  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  and  if  so,  a  Court  of  Equity  has  no  power  to 
interpose.  (^Dewitt  v.  HdySy  2  Cal.  469  ;  Burnett  v.  WhitmdeSj 
18  Id.  157.) 

n.  The  complaint  shows  that  tiie  plaintiff  had  notice  of  the 
application  for  the  road  and  that  he  fQed  his  claims  for  damages 
before  the  Board  of  Supervisors,  and  was  properly  a  party  to  the 
proceedings.  Although  there  was  no  award  made  by  the  viewers 
as  to  the  damages  sustained  by  the  plaintiff,  yet,  being  a  party  to 
the  proceedings,  and  properly  before  the  Board,  he  had  all  the 
rights  to  bring  his  action  tliat  he  would  have  had,  had  the  viewers 
made  an  award  as  to  his  damages  under  the  provisions  of  said  act ; 
under  the  same  section  he  had  the  right  to  agree  with  the  Board  of 
Supervisors  as  to  the  damages. 

in.  The  complaint  does  not  show  that  any  action  against  the 
county  has  ever  been  brought  by  tiie  plaintiff,  as  is  provided  for  in 
tbe  Act  of  1861,  and  by  his  failure  to  brmg  such  action  he  has 
dedicated  the  land  over  which  tlie  road  passes,  to  public  use. 

M.  A.  WKeder^  for  Respondent,  cited  McCann  v.  Sierra  Co. 
(7  Cal.  121)  and  McCavley  v.  WeOer  (12  Id.  530.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

The  complaint  in  this  case,  which  is  duly  verified,  avers  that  the 
plaintiff  is  the  owner  of  a  tract  of  land ;.  that  a  petition  was  duly 
presented  to  the  Board  of  Supervisors  of  tlie  county  where  the  land 
is  situated,  praying  for  the  opening  of  a  road  on  a  route  across  lus 
land ;  that  viewers  were  duly  appointed  to  assess  the  damages  done 
to  private  property  by  such  location ;  tiiat  he  remonstrated  against 
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the  proceedings,  and  filed  his  claim  for  damages  in  the  sum  of 
ihree  hundred  dollars ;  that  on  the  thirteenth  day  of  June,  1862, 
tiie  viewers  reported,  recommending  the  opening  of  the  road,  but 
awarded  no  damages  to  the  plaintiff  on  his  claim ;  that  on  the 
fourth  day  of  August,  1862,  the  Board  of  Supervisors  ordered 
the  road  to  be  opened ;  that  he  has  never  waived  his  right  to  com- 
pensation, and  never  received  any,  and  no  provision  has  been  made 
for  paying  him;  and  that,  unless  restrained,  the  road  overseer, 
Richardson,  will  proceed  and  open  the  said  road  across  his  land,  and 
concludes  with  a  prayer  for  an  injunction.  A  temporary  injuno* 
tion  was  granted.  The  answer  admits  the  material  facts  stated 
in  the  complaint,  and  avers  that  the  viewers  duly  assessed  and 
reported  all  the  damages  sustained  by  private  individuals  by  reason 
of  the  location  of  the  road,  and  that  on  the  fourth  day  of  August, 
1862,  the  Board  of  Supervisors  proceeded  to  consider  all  matters 
touching  the  original  petition  and  all  subsequent  proceedings  there- 
on, in  connection  with  the  report  of  the  viewers,  and  the  evidence 
introduced  by  interested  parties,  and  duly  confirmed  the  report  of 
the  viewers,  established  the  road  as  a  public  highway,  and  allowed 
all  the  damages  sustained  by  individuals  by  reason  of  the  location 
of  the  road ;  that  the  road  is  of  great  value  to  the  plaintiff,  and 
has  enhanced  the  value  of  his  land,  by  affording  him  the  means  of 
access  thereto  ;  and  avers  that  the  plaintiff's  action  is  barred,  and 
he  has  dedicated  the  land  to  public  use,  by  failing  to  bring  his  action 
within  the  ten  days  prescribed  by  the  Act  of  1861  respecting 
roads.  The  defendants  moved  to  dissolve  the  temporary  injunc- 
tion, which  was  refused,  and  the  defendants  take  this  appeal  firom 
the  order  refusing  to  dissolve  the  injunction. 

The  Road  Law  of  1861  (Stat,  of  1861, 389)  provides  tixat,  « If 
any  person  or  persons,  clsuming  damages  on  account  of  the  location 
or  alteration  of  any  road  under  the  provisions  of  this  act,  shall  be 
dissatisfied  with  the  award  of  the  road  viewers,  and  cannot  agree 
with  the  Board  of  Supervisors  as  to  the  amount  of  damages  sus- 
tained, and  shall  refuse  to  receive  the  same,  such  person  or  persons 
shall,  within  ten  days  from  the  time  of  final  hearing,  commence 
an  action  against  tiie  county,  by  name,  for  such  damages,  m  a 
Court  of  competent  jurisdiction,  which  action  shall  be  conducted 
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in  like  manner  as  other  actions  in  ciyil  cases  in  the  Courts  of  Justice 
of  this  State,  except  as  hereinafter  provided."  Sec.  10  of  the 
same  act  provides  that  ^^  if  any  person  over  whose  land  such  road 
shall  pass  shall  fail  to  present  his  claim  for  damages  to  the  Board 
of  Supervisors,  or  to  file  his  or  her  complaint  in  the  proper  Court 
as  prescribed  in  this  act,  within  the  time  prescribed,  said  person 
shall  be  deemed  to  have  dedicated  the  land  over  which  such  road 
shall  pass,  to  public  use ;  and  such  person  shall  be  forever  barred 
from  bringing  or  maintaining  any  action  or  proceeding  for  damages 
therefor,  and  the  road  shall  be  opened  according  to  the  provisions 
of  this  act." 

The  plaintiff  in  this  case  was  a  party  to  the  proceedings  for  the 
location  of  the  road  before  the  Board  of  Supervisors.  He  filed  his 
claim  for  damages,  and  if  the  viewers  failed  to  award  him  what  he 
was  entitied  to,  either  by  not  finding  him  entitled  to  any  damages, 
or  by  awarding  him  an  insufficient  amount,  he  could  have  brought 
the  matter  before  the  Board  for  their  determination  either  before 
or  at  the  time  of  their  final  action  upon  the  report  of  the  viewers. 
Whether  he  thus  appeared  or  not  is  not  stated ;  but,  as  he  was  a 
party  to  the  proceedings,  it  was  his  duly  thus  to  act,  if  he  was  dis- 
satisfied with  the  award  of  the  viewers.  Then,  if  he  could  not 
agree  with  the  Board  as  to  the  amount  of  damages,  he  was  entitled 
to  bring  his  action  against  the  county,  if  brought  within  ten  days 
from  the  time  of  final  hearing.  He  has  not  done  so ;  and  we  think 
it  clear  that  he  is  thereby  barred  fix>m  bringing  this  action,  or  any 
action,  for  damages.  His  failure  to  bring  his  action  for  damages 
within  the  time  limited  by  the  statute,  is  a  waiver  of  his  claim 
therefor.  It  may  be  that  he  is  benefited  more  than  he  is  mjured 
by  the  location  of  the  proposed  road,  and  in  such  case  it  woidd  be 
proper  for  him  to  waive  his  claim,  but  he  is  to  be  the  judge  on  that 
point.  The  statute  affords  him  the  proper  remedy  in  case  he  is 
injured  by  the  award,  properly  limits  the  time  within  which  he  must 
commence  his  suit  to  enforce  that  remedy,  and  clearly  points  out 
and  declares  what  the  effect  shall  be  in  case  he  fiuls  to  comply  with 
its  provisions.    There  is  no  pretense  that  the  act  is  unconstitutional. 

The  order  refusing  to  dissolve  the  injunction  is  reversed,  and  the 
injunction  is  dissolved. 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TERM,    1868.        256 

Kidd  V.  Temple. 


KIDD  V.  TEEPLE. 

A  MOBTOAOB  of  Teal  estate  does  not,  in  this  State,  confer  the  right  to  the 
possession  of  the  mortgaged  property,  except  as  the  result  of  a  foreclosare 
and  sale. 

By  an  instmment  in:  writing,  a  ditch  company  **  gianted,  bargained,  and  sold  "  a 
water  ditch  "  and  also  the  entire  proceeds  derived  from  said  ditch,  from  the 
*  sale  of  water,  and  also  the  proceeds  from  the  sales  of  water "  from  another 
ditch,  called  the  Virginia  Ditch ;  and  in  the  same  connection  the  grantees 
were  aathorizcSd  "  to  collect,  demand,  and  receive  the  rents,  issues,  and  profits, 
and  the  entire  proceeds"  of  said  ditches,  or  sufficient  thereof  to  meet  the 
payments  thereinafter  mentioned.  Then  followed  the  usual  proviso  in  a 
mortgage,  that  if  the  several  installments  of  a  certain  debt,  due  the  grantees, 
were  duly  paid,  the  conveyance  should  be  void— and  a  farther  clause,  that  in 
de&ult  of  payment  the  grantees  might  sell  the  "  premises  before  described 
with  all  the  appurtenances  "  in  the  manner  prescribed  by  law :  hdd,  that  the 
instrument  was,  as  to  all  the  property  montioned  in  it,  simply  a  mortgage, 
and  that  nothing  in  the  provisions  respecting  the  profits  and  proceeds  of  sales 
of  water  authorized  the  mortgagees  to  take  possession  of  either  ditch  before  a 
foreclosure  and  sale. 

After  a  sale  of  mortgaged  premises  on  execution  against  the  mortgagor,  and  a 
delivery  of  the  Sheriff's  deed  to  the  purchaser,  the  mortgagee  can  acquire  no 
right  of  entry  by  a  permission  from  the  mortgagor  who  has  remained  in  pos- 
session. 

A  judgment  will  not  be  reversed  on  account  of  error  in  admitting  improper  evi- 
dence upon  a  point  immaterial  to  the  decision. 

When  a  judgment  is  correct  by  the  record,  it  will  be  affirmed  without  reference  to 
the  grounds  upon  which  it  was  rendered  by  the  Court  below. 

The  respondent  may  insist,  in  the  appellate  Court,  upon  a  point  properly  pre- 
sented, although  it  was  not  urged  in  a  trial  Court. 

Appeal  from  the  Fourteenth  Judicial  District. 

This  was  an  action  of  ejectment,  brought  by  G.  W.  Kidd  against 
D.  C.  Teeple  and  others,  to  recover  a  water  ditch,  known  as 
"  Omega  Water  Ditch,"  in  Nevada  County.  The  complaint  al- 
leged title  and  right  of  possession  in  plaintijOf,  at  and  prior  to  May 
29th,  1861,  and  an  entry  and  ouster  by  defendants  on  that  day. 
The  answer  admits  the  possession  of  the  defendants,  and,  after  a 
qualified  denial  of  plamtijET's  title,  avers  that  in  October,  1858, 
tiie  Omega  Water  Ditch  Company  were  the  owners  of  the  ditch 
described  in  the  complaint,  and  at  that  time  executed  an  instru- 
ment in  writing  to  defendants  under  which  they  subsequently 
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received  the  possession  from  the  Omega  Water  Ditch  Company, 
and  by  the  terms  of  which,  they  were  entitled  to  take  and  to  still 
retain  the  possession.  The  answer  set  forth  the  terms  and  provisions 
of  this  instrument  substantially  conforming  to  those  of  the  mortgage 
described  below.  The  plaintiff  demurred  to  the  new  matter  set  up 
in  the  answer  on  the  ground  that  the  instrument  described  did  not 
warrant  defendants  in  taking  or  holding  possession.  The  record 
does  not  show  what  disposition  was  made  of  tiiis  demurrer.  The 
replication  denied  that  the  ditch  mentioned  in  the  mortgage  instru- 
ment, described  in  the  answer,  was  the  same  as  that  described  in 
the  complaint. 

It  appeared  in  proof,  that  defendants  were  in  October,  1858,  the 
owners  of  a  ditch  called  the  Diamond  Creek  Ditch,  leading  from 
Diamond  Creek  to  Omega,  and  having  the  prior  right  to  the  waters 
of  that  creek ;  that  the  "  Omega  Water  Ditch  Company  "  were  at 
the  same  time  the  owners  of  a  ditch  called  the  ^'  Virginia  Ditch," 
constructed  in  1856  to  bring  to  Omega  the  waters  of  the  same 
creek,  and  also  with  a  view  to  an  extension  beyond  to  the  South 
Yuba  Biver,  of  which  the  creek  was  a  tributary ;  that  at  the  date 
mentioned,  the  Omega  Water  Ditch  Company  purchased  of  defend- 
ants the  Diamond  Cre^k  Ditch,  and  agreed  to  pay  them  $12,000 
therefor  in  installments,  and  to  secure  the  payment  executed  the 
instrument  referred  to  in  defendants'  answer.  This  instrument 
commences  in  the  usual  form  of  a  mortgage  conveyance,  and 
grants,  bargains,  and  sells  to  the  defendants  "all  and  singular  that 
certain  water  ditch  and  premises  known  as  the  Diamond  Creek 
Water  Ditch  ....  also  the  entire  proceeds  derived  from  said  ditch, 
fit)m  the  sale  of  water,  and  also  the  proceeds  of  the  sale  of  water 
from  the  property  or  ditch  heretofore  known  as  the  Vir^nia  Ditch 
in  the  township,  county,  and  State  aforesaid,  and  the  said  party  of 
the  first  part  does  hereby  authorize  the  said  parties  of  the  second 
part  or  tiieir  assigns  to  collect,  demand,  and  receive  the  rents, 
issues,  and  profits,  and  the  entire  proceeds  of  said  ditch  or  ditches, 
arising  or  accruing  from  the  sale  of  water  flowing  therein,  or  suffir 
cient  thereof  to  meet  the  several  payments  of  money  as  hereinafter 
mentioned — ^to  have  and  to  hold  the  above  mentioned  and  described 
premises  to  the  said  parties  of  the  second  part,  their  heirs,"  etc. 
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Then  follows  a  proviso  in  the  usual  form,  that  upon  payment  of  the 
several  installments  of  the  debt  when  due  the  conveyance  shall  be 
void,  but  that  in  case  default  be  made,  ^'  then  the  said  parties  of 
the  second  part,  their  heirs,  etc.,  are  hereby  authorized  and  em- 
powered to  sell  the  premises  before  described  with  all  and  singular 
the  appurtenances  in  the  manner  and  form  prescribed  by  law." 

The  plaintiff  acquired  the  title  of  the  Omega  Water  Ditch  Com- 
pany by  purchase  at  judicial  sale,  receiving  the  Sheriff's  deed 
March  21st,  1860.  In  September,  1860,  the  Omega  Company, 
having  still  retained  possession,  and  having  made  de&ult  in  their 
payments  to  defendants,  delivered  to  them  the  possession  of  the 
ditches  professedly  in  compliance  with  their  agreement  in  the  mort- 
gage of  October,  1858.  After  the.  making  of  this  mortgage  and 
before  the  purchase  of  plaintiff,  the  Omega  Company  completed  the 
extension  of  the  Virginia  Ditch  to  the  Yuba  Biver,  diverting  into 
it  the  waters  of  that  stream  as  well  as  those  of  Diamond  Creek,  and 
the  whole  ditch  was  then  called  the  ^^  Omega  Water  Ditch."  The 
evidence  on  the  trial  was  principally  directed  to  the  question  of 
identity  between  the  '*'  Virginia  Ditch,"  mentioned  in  the  mortgage, 
and  the  '^  Omega  Water  Ditch,"  the  plaintiff  contending  that  the 
mortgage  covered  nothing  more  than  the  origmal  ditch  and  the 
waters  diverted  by  it  from  Diamond  Creek.  On  this  point,  one 
Hawley,  who  had  been  employed  by  defendants  as  an  attorney  to 
draw  the  mortgage,  was  permitted  to  testify  as  to  declarations 
made  at  the  time  by  defendants,  going  to  show  their  understand- 
ing, that  the  mortgage  only  embraced  the  ditch  then  completed, 
defendants  objecting  both  on  the  ground  that  the  declarations  were 
privileged,  and  also  that  they  were  inadmisedble  to  explain  tiie 
writing.  The  record  does  not  show  that  the  Court  below  oonsid* 
ered  or  passed  upon  tiie  question  of  the  right  of  defendants  to  the 
possession  of  whatever  premises  were  covered  by  the  mortgage. 
That  Court  havmg  found  as  a  fact,  that  the  ^'  Omega  Water  Ditch '^ 
sued  for  was  not  embraced  in  the  description  in  the  mortgage,  gave 
judgment  for  the  plaintiff,  and  the  defendants  have  appealed. 

Tod  Bobinsonj  for  Appellants. 

I.    The  communications  to  Hawley  were  privileged,  being  mado 
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to  him  in  the  character  of  attorney.  (ISirqikani  y.  Emghty  2  M. 
&^  W.  101 ;  1  Phil.  Ev.,  3d  Ed.  163 ;  1  Greenl.  Ev.  Sees.  240, 
241 ;  Comstock  v.  Heathcate^  2  Br.  &  B.  4 ;  Bex  v.  Duke  of  Bed- 
dington,  8  Duval  Ry.  726;  Park&r  v.  Carter,  4.  Manf.  273;  6 
Cal.  450.)  ^ 

n.  The  evidence  given  by  Hawley  was,  in  effect,  proof  of 
declaration  of  intentions  of  a  party  to  a  deed  for  the  purpose  of 
idenitfying  the  property  described  in  it.  Such  evidence  is  not 
admisaible.     (2  Phil.  Ev.  Ch.  7,  Sees.  1,  2.) 

McConnel  ^  Q-arher,  for  Respondents. 

The  testimony  of  Hawley  was  immaterial,  because,  admitting 
Ihe  identity  of  the  ditoh  in  controversy  with  the  Virginia  Ditch,  we 
are  still  entitled  to  recover,  for  the  reason  that  the  appellants  show 
no  right  to  the  possession  under  the  mortgage. 

The  mortgage  does  not  include  the  '^  Yir^bua  Ditch."  The  Dia- 
mond Creek  Ditch  alone  is  mortgaged,  to  secure  the  money  due 
upon  its  purchase.  The  same  words  of  grant,  which  are  applied 
to  the  Diamond  Creek  Ditch  are  there  applied  to  its  rents,  issues, 
and  profits,  and  to  the  rents,  issues,  and  profits  of  the  Yirj^nia 
Ditch. 

The  diflference  between  the  mortgage  of  the  ditch,  and  that  of 
tiie  proceeds,  rents,  etc.,  consists  in  the  power  to  ^^  collect,  demand, 
and  receive  "  the  latter,  whereas  there  is  no  power  to  enter  upon 
the  former  and  take  possession,  or  use  it. 

By  the  terms  of  this  power  or  authority,  the  mortgagees  are 
doubtiess  entitled  to  possessicA  of  the  rents,  issues,  and  proceeds ; 
but  of  neither  of  the  ditches,  and  especially  not  of  the  Virginia 
Ditch.  The  error  of  appellants,  consists  in  confounding  the  rents, 
issues,  and  profits,  with  the  ditches  themselves.  The  parties  them- 
selves committed  no  such  error,  else  why  authorize  the  mortgagees 
to  collect,  demand,  and  receive  the  rents  ?  etc.  These'  are  the 
words  of  the  common  power  to  collect  debts.  A  party  cannot  col- 
lect, demand,  or  receive  firom  himself,  nor  can  rent  or  profits  be 
due  from  a  man  to  himself. 

Had  the  parties  intended  to  ^ve  possession,  they  would  have 
^ven  a  power  of  entry,  and  expressly  provided  that  possession 
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should  pass.  All  this  unseemly  and  umneaDing  jargon  about  de- 
manding and  Collecting  rents,  issues,  and  profits,  would  have  been 
omitted,  and  they  would  have  made  a  Welch  mortgage  of  it  at  once. 

The  parties,  by  giving  a  power  of  entry,  and  by  express  cove- 
nant, could  have  transferred  the  possession ;  but  there  is  no  such 
power  or  covenant  here.  Hence,  the  right  to  the  possession  can 
only  follow  as  an  incident  to  some  other  right.  But  possession, 
when  it  is  incident,  and  not  independent,  can  only  be  incident  to 
an  estate,  and  the  question  at  once  arises,  to  what  estate  in  the 
Yir^nia  Ditch  is  the  alleged  right  of  possession  incident  ? 

A  mortgage  in  this  State  is  only  a  security ;  it  passes  no  estate 
whatever,  and  gives  neither  ^tM  ad  rem,  nor  jils  in  re.  In  adopt- 
ing this  view  of  a  mortgage,  our  Courts  and  Legislature  have  merely 
adopted  the  more  refined  and  rational  notions  of  the  operation  of 
redeemable  securities  fi>r  a  long  time  prevalent  in  Courts  of  Law 
and  Equity.  (See  ^aton  v.  Jaeqm^,  Douglass,  445,  note  1 ;  Heu) 
v.  BuOcdey,  Id.  292 ;  Coate  on  Mortgages,  176 ;  Practice  Act, 
Sec.  260.) 

The  property  mortgage  consists  of  two  parts :  1st,  The  Diamond 
Creek  Ditch;  2d,  The  rents,  issues,  etc.,  of  the  Diamond  Creek 
Ditch,  and  also  of  the  Virginia  Ditch. 

It  will  be  readily  admitted,  that  the  mortgage  of  the  Diamond 
Creek  Ditch  does  not  pass  an  estate  in  it.  But  if  a  mortgage  of 
the  ditch  itself  carries  no  estate,  how  can  it  be  said  that  a  mortgage 
of  the  rents  and  profits  accruing  from  it,  can  pass  an  estate  ?  It  is 
true  that,  as  we  have  already  shown,  the  rents  and  profits  are 
legally  diflferent  from  the  ditch  itself;  but  still,  they  are  incidents 
to  it ;  they  flow  out  of  it,  and  cannot  exist  independent  of  it.  The 
titie  to  them  may  be,  and  often  is,  separate  and  independent  of  the 
titie  to  the  principal  thing,  but  they  tiiemselves  must  always  exist 
as  incidents. 

It  is  an  universal  principle,  that  the  grant  of  an  incident  cannot 
pass  the  principal,  and  at  all  events,  that  it  cannot  pass  a  larger 
estate  than  a  grant  of  the  principal  itself.  But  the  mortgage  of 
the  Diamond  Creek  Ditch  passed  no  estate  in  the  ditch  itself,  a/or- 
Uori,  the  mortgage  of  the  rents,  etc.,  passed  no  estate  in  the  ditch. 

K  this  reasoning  be  sound  when  applied  to  the  Diamond  Creek 
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Ditch,  it  is  still  more  conclusive  when  applied  to  the  Yir^nia  Ditch. 
The  Virginia  Ditch  is  not  at  all  affected  by  the  mortgage.  The 
Diamond  Creek  Ditch  is  in  terms  pledged  for  the  payment  of  the 
money ;  but  the  parties  seem,  by  omitting  all  mention  of  the  Yir- 
ginia  Ditch,  to  have,  ex  industriaj  excluded  the  idea  that  the  latter 
was  subject  to  the  charge. 

Rent  is  a  "  compensation  or  return  yielded  periodically  to  a  cer- 
tam  j)erson  out  of  the  profits  of  corporeal  hereditaments  by  the  ten- 
ant in  possession."  (2  Black.  Com.,  Sec.  41 ;  2  Kent's  Com., 
Sec.  469 ;  2  Stephens'  Com.  23.) 

So  the  term  ^'  issues  "  is  more  frequently  used  to  denote  some- 
thing due  from  a  party  in  possession  to  a  party  out  of  possession, 
than  otherwise. 

All  the  terms  used,  in  fact,  are  such  as  clearly  indicate  an  inten- 
tion that  the  mortgagees  were  merely  to  receive  the  rents,  etc.,  ci 
the  property  from  the  persons  in  possession,  whoever  they  mi^t 
be.  Nor  is  there  anything  anomalous  in  the  position,  that  one 
party  should  have  a  right  to  the  possession,  and  another,  to  the 
rents  and  profits.  It  is  the  common  case  of  landlord  and  tenant. 
Our  own  law  presents  an  example  precisely  in  point. 

AppeUantj  in  reply. 

The  respondent  has  raised  a  question  in  this  Court  which  was  not 
presented  in  the  Court  below,  and  which  camiot  or  should  not  be 
presented  here.  This  is  an  Appellate  Court,  and  its  duty  is  con- 
fined to  the  review  of  the  action  of  inferior  tribunals,  and  the  cor- 
recting their  erroneous  decisions  on  matters  which  had  before  been 
presented  to  them. 

From  an  examination  of  the  answer  and  replication,  it  is  appar* 
ent  that  the  only  matters  of  inquiry  were,  whether  the  ditch  prop- 
erty in  dispute  was  embraced  in  appellant's  mortgage,  and  whether 
they  entered  into  the  possesion  of  such  property  in  pursuance  of 
tiie  mortgage  ?  It  is  obvious,  too,  from  the  opinion  of  the  Judge 
below,  that  no  other  matter  was  called  to  his  attention,  and  that 
the  judgment  was  rendered  for  respondent  wholly  upon  the  ground 
that  the  property  described  in  tiie  mortgage  was  not  the  same  des- 
oribed  in  the  complaint. 
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The  point  now  relied  on  was,  as  appears  firom  the  transcript, 
raised  bj  a  demurrer  on  the  part  of  the  respondent.  But  as  noth- 
ing appears  to  have  been  done  with  the  demurrer,  it  is  presumed 
to  have  been  waived. 

As  a  demurrer  was  the  only  proper  way  to  raise  this  question 
upon  tiie  facts  set  forth  in  the  answer,  and  as  the  respondent  either 
abandoned  it,  or  did  not  raise  it  in  a  practical  form,  according  to 
the  rules  of  proceedings  in  a  Court  of  Justice,  it  is  confidently 
apprehended  that  the  point,  deemed  of  no  importance  in  the  prepara- 
tion of  the  case,  or  on  the  trial,  or  which  it  was  supposed  or  under- 
stood could  not  be  sustained  by  the  facts,  cannot  now  be  resorted 
to  before  this  tribunal  to  sustain  the  judgment  of  the  Court  below 
upon  the  only  points  and  issues  which  were  submitted  on  the  trial. 

n.  If ,  as  it  is  admitted,  the  conveyance  of  the  entire  rents, 
issues,  and  profits  forever  of  an  estate,  is  the  conveyance  of  the 
estate  in  fee,  why  would  not  a  conveyance  of  the  rents,  issues,  and 
profits,  for  the  payment  of  a  debt  until  the  debt  was  paid,  be  a 
mortgage  of  the  estate  ?  K,  then,  this  was  a  mortgage  of  the 
ditch,  and  the  possession  was  ^ven  by  the  mortgage,  the  defend- 
ants cannot  be  trespassers  as  to  mortgagor,  or  those  who  claim 
under  him. 

Unless  this  is  a  mortgage  on  the  ditch  with  a  right  of  the  posses- 
sion thereof,  it  is  no  mortgage  of  anything  whatever,  and  no  secu- 
rity for  a  debt  in  any  form.  To  enable  the  mortgagor  to  have  a 
lien  or  mortgage  on  the  rents,  issues,  and  profits,  it  is  necessary  he 
should  have  possession  of  the  thing  from  which  the  rents,  issues, 
and  profits  proceed.  Otherwise,  the  rents,  issues,  etc.,  must  go 
into  the  hands  of  the  mortgagor,  and  consequentiy  to  his  personal 
responsibility  alone  can  the  mortgagee  look. 

The  mortgage  becomes  no  securily  whatever.  To  deny  that  the 
appellants  intended  to  obtain  some  other  than  the  personal  security 
of  their  debtor,  is  to  deny  the  record. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Crocker,  J.  concurring. 

By  operation  of  Sec.  260  of  the  Civil  Practice  Act,  and  it  may 
be  said  also  of  some  other  sections  of  that  act,  and  certain  secticms 
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of  the  act  concerning  convejances  (Sees.  1,  24,  36-40)  and 
of  several  decisions  of  this  Court  (^McMillan  y.  Michards^  9 
Cal.  365  ;  Johnson  v.  Sherman^  16  Id.  287 ;  Fogarty  v.  Sawyer^ 
17  Id.  589),  a  mortgage  of  real  estate  does  not  in  this  State  confer 
the  right  to  the  possession  of  ihe  mortgaged  property,  except  as 
the  result  of  a  foreclosure  and  sale.  The  defendants'  mortgage 
has  not  heen  foreclosed.  The  mortgage  has  no  special  provision 
authorizing  possession  to  be  taken,  whatever  might  be  the  effect  of 
such  a  special  provision.  It  is  in  the  usual  form.  It  conveys  the 
property,  but  provides  that  if  certain  payments  are  made,  then  the 
instrument  is  to  be  void  ;  but  if  default  be  made  in  their  payment, 
then  the  property  may  be  sold.  These  provisions  apply  to  the  pro- 
ceeds of  the  sale  of  water  of  the  Virginia  Ditch,  as  well  as  to  the 
body  and  proceeds  of  the  sale  of  water  of  the  Diamond  Ditch. 
Until  de&ult  and  a  consequent  foreclosure  and  sale,  the  defendants 
had  no  right  to  enter  upon,  or  take  possession  of  the  premises,  and 
having  done  so,  they  are  liable  to  be  ejected  the  same  as  any  other 
intruder. 

By  the  findings  of  the  Court  below  it  appears  that -the  defendants 
took  possession  of  the  mortgaged  premises  by  permission  of  the 
mortgagor,  the  Omega  Ditch  Company.  But  this  was  in  the  month 
of  September,  1860,  and  by  the  same  findings  it  appears  that  the 
plaintiff  received  the  Sheriff's  deed,  which  constituted  his  title,  on 
the  twenty-first  day  of  March,  1860.  Therefore,  at  the  time  the 
Omega  Ditch  Company  gave  the  permission  to  take  possession,  the 
title  to  the  property  and  the  right  to  the  possession  was  not  in  them, 
but  in  the  plaintiff  in  this  action.  Hence,  permission  ^ven  by 
them  at  that  time,  conferred  no  right  of  entry  upon  the  defendants* 

Under  these  circumstances,  if  there  Was  error  in  admitting  the 
testimony  of  the  witness  Hawley,  which  is  the  main  objection  urged 
by  the  appellants,  it  was  immaterial. 

The  objection  that  the  respondents  can  only  rely  upon  the  point 
of  the  W2tnt  of  identity  between  the  Omega  Ditch  and  the  Virginia 
Ditch,  because  that  is  the  ground  upon  which  the  Court  below 
based  its  conclusion  of  law,  is  not  tenable.  It  does  not  appear 
that  the  conclusion  of  law  was  based  alone  upon  that  finding.  The 
Court  speaks  of  it  as  ^'one  of  the  main  questions  in  the  case.'' 
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Besides,  however  clear  it  might  appear  that  the  Court  below  conr 
sidered  that  a  controlling  fact,  yet  if  the  respondents  can  show,  or 
if  this  Court  perceives,  that  on  the  findings  the  decree  was  correct, 
the  judgment  must  be  aflSnned. 

None  of  the  errors  assigned  affect  the  findings  which,  as  we  have 
above  specified,  establish  the  plaintiff's  right  to  recover  in  this 
action. 

The  judgment  is  therefore  affirmed. 


ASKEW  V.  EBBERTS  et  al. 

As  action  cannot  be  maintained  hj  the  defendant  in  an  execution  to  recover  of 
the  officer  the  penalty  prescribed  by  Sec.  222  of  the  Practice  Act  for  selling 
without  proper  notice,  unless  hj  a  sale  so  made  the  complainant  has  been 
deprived  of  his  property.  If  the  attempted  sale  is  a  nullity  and  passes  no 
title,  no  injury  has  been  sustained,  and  no  right  of  action  for  the  forfeiture 
accrues. 

No  right  of  property  vests  in  the  purchaser  at  an  execution  sale  until  he  pays  the 
purchase  money,  and  until  this  is  done,  the  sale  is  not  so  far  perfected  as  to 
constitute  the  foundation  of  an  action  to  enforce  a  forfeiture  for  selling 
without  the  prescribed  notice. 

In  an  action  to  enforce  a  penalty  or  forfeiture  imposed  by  statute  the  claim  is  to 
be  strictly  construed. 

Appeal  from  the  Eleventh  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

a  A.  Tattle,  for  Appellant,  cited :  (Practice  Act,  Sees.  21-23 ; 
Harvey  v.  JYafe,  9  Cal.  93 ;  KoUer  v.  Say«,  6  Id.  66 ;  Farks  v. 
JV-eer,  9Id.  642;  6  Id.  60.) 

Hereford  ^  WiUiams,  for  Kespondents,  argued :  Ist,  that  Sec. 
222  did  not  apply  to  constables ;  and,  2d,  that  plaintiff  had  su£h 
tained  no  injury  by  the  attempted  sale,  and  therefore  was  not  an 
aggrieved  party  to  whom  alone  a  right  of  action  is  ^ven. 

Crocker,  J.  delivered  the  opinion  of  the  Court*— Cope,  C.  J. 
and  Norton,  J.  concurring. 
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This  ifl  an  action  upon  a  constable's  bond,  executed  by  the 
defendant  Ebberts  as  principal,  and  the  other  defendants  as  sure- 
ties, to  recover  the  sum  of  five  hundred  dollars,  the  penalty  or  for- 
feiture under  Sec.  222  of  the  Practice  Act.  A  judgment  had 
been  rendered  against  the  appellant,  an  execution  issued  thereon 
which  came  to  the  hands  of  Ebberts,  as  constable,  for  service.  He 
levied  the  execution  upon  a  mining  claim,  advertised  it  for  sale, 
and  sold  it  to  one  Felton  for  twenty-five  dollars.  The  purchaser 
did  not  pay  the  bid,  nor  was  any  certificate  issued  therefor.  The 
constable,  finding  that  the  sale  had  not  been  advertised  the  length 
of  time  required  by  the  statute,  advertised  it  again  for  sale,  giving 
the  proper  length  of  notice,  and  sold  the  property  at  such  second 
sale  for  two  hundred  and  ax  dollars.  These  facts  appearing  by  the 
plaintiff's  evidence,  the  defendants  moved  for  a  nonsuit,  which  was 
granted.  Plaintiff  moved  for  a  new  trial,  which  was  refused,  and 
he  takes  this  appeal. 

The  action  bemg  to  enforce  a  penalty  or  forfeiture,  the  claim  is 
to  be  strictiy  construed,  and  the  plaintiff  must  show  clearly  that  his 
case  comes  within  the  statute  imposing  the  forfeiture.  The  statute 
provides  that  ^^  an  officer  selling  without  the  notice  prescribed  by 
the  last  section  shall  forfeit  five  hundred  dollars  to  the  aggrieved 
party."  The  party  is  not  mjured  or  "  aggrieved  "  unless  it  appears 
that  by  means  of  the  sale,  without  notice,  he  has  been  deprived  of 
his  property.  Unless  the  sale  is  perfected  by  a  transfer  of  the 
titie,  the  debtor  has  suffered  no  injury,  and  is  not  ^^  aggrieved  " 
within  the  intent  and  meaning  of  the  statute.  It  is  the  fact  that 
the  party  has  been  injured  or  damaged  by  the  sale  of  his  property 
by  an  officer  without  notice  that  entities  him  to  the  forfeiture.  By 
the  sale  complained  of  in  this  case,  the  plaintiff  was  not  injured,  as 
under  it  his  property  was  not  conveyed,  or  his  interest  therein 
divested  or  affected  in  any  way.  Besides,  in  this  case  there  was 
no  "  sale  "  of  the  property  under  the  defective  notice.  Nothing 
passed  by  the  proceedings — ^no  right  in  the  property  was  vested 
in  the  purchaser  until  he  paid  the  purchase  money,  and  until  then, 
the  sale  was  not  perfected  or  completed.  The  Sheriff,  if  the  money 
was  not  paid  immediately,  could  without  delay  resell  the  property. 
In  this  case  the  purchaser  did  not  pay  the  purchase  money,  and 
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the  officer  rightfolly  resold  the  property,  after  giving  the  proper 
notice.     Under  this  statute  the  aggrieved  party  can  only  recover 
the  forfeiture  when  the  sale  has  been  perfected  and  completed  by, 
at  least,  the  payment  of  the  purchase  money  by  the  purchaser. 
The  judgment  is  affirmed. 


HOADLEY  V.  CROW. 

Whbrb  the  transcript  on  appeal  from  an  order  denying  a  new  trial  contains  no 
statement,  settled  or  agreed  upon,  the  order  will  be  affirmed.  An  allegation 
embodied  in  the  transcript,  as  an  assignment  of  enors  by  the  appellant  that 
the  first  Jadge  omitted  to  settle  a  statement  which  was  sabmitted  to  him, 
cannot  be  taken  as  a  sabstitnte  fbr  a  statement,  nor  does  it  constitute  any 
reason  for  reversing  the  judgment. 

Appeal  from  the  Nmth  Judicial  District. 

This  is  an  appeal  from  an  order  overruling  a  motion  for  a  new 
trial.  The  transcript  on  appeal  contains  the  judgment  roll,  and 
what  purports  to  be  the  evidence  given  on  the  trial,  and  certain 
exceptions,  but  there  is  no  statement,  either  on  appeal  or  on  motion, 
for  new  trial,  either  settied  or  agreed  to.  At  the  dose  of  the 
transcript  is  a  paper  purporting  to  be  a  statement  of  points  and 
assignment  of  errors,  signed  by  appellant's  attorney,  in  which  it  is 
stated  that  a  statement  on  motion  for  a  new  trial  was  preferred  and 
served  by  him,  and  exceptions  thereto  filed  by  the  respondent,  and 
these  papers  submitted  to  the  Judge  for  settiement,  but  that  he  had 
omitted  to  settie  the  same. 

H.  T.  Sprague^  for  Appellant. 

J.  B.  Samumj  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court,  Cope,  C.  J.  and 
Crocker,  J.  concurring. 

This  is  an  appeal  from  an  order  denying  a  motion  for  a  new  trial. 

The  testimony  of  certain  witnesses  is  copied  into  the  record,  but 

there  is  no  statement  of  any  kind.     There  is,  therefore,  nothing 

before  us  which  we  can  consider  for  the  purpose  of  judging  of  the 
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propriety  of  the  order  appealed  from.  (^McJktt^e  v.  TFJHw,  20 
Cal.  177.) 

The  allegation  that  the  Judge  omitted  to  settle  a  statement  which 
was  submitted  to  him  cannot  be  taken  as  a  substitute  for  the  state- 
ment, nor  does  it  constitute  a  reason  for  reversing  the  judgment. 
The  necessary  steps  should  have  been  taken  to  obtain  a  settlement 
of  the  statement. 

Judgment  affirmed. 


HALLECK  et  al  v.  MOSS. 

Wbrbb  it  has  been  shown  in  proper  fonn  to  the  Probate  Court,  that  a  sale  of  per- 
sonal property  of  an  estate  is  necessary  to  pay  the  debts,  a  statement  in  the 
order  of  sale  that  it  is  **  perishable  property  and  liable  to  assessment  and 
taxation/'  may  be  treated  as  snrplasage,  and  does  not  vitiate  or  affect  the 
character  of  the  order. 

The  validity  of  a  sale  of  personal  property  made  nnder  an  order  of  the  Probate 
Court,  cannot  be  attacked  in  a  collateral  action  on  the  ground  of  an  irregu- 
larity or  defect  in  the  order  of  sale,  or  proceedings  under  it.  They  can  only 
be  impeached  by  a  direct  action  brought  for  that  purpose. 

Thus,  in  an  action  upon  an  indemnity  against  loss  in  a  sale  of  stock  by  executors : 
hddf  that  the  defendants  could  not  question  the  regularity  of  an  order  of  sale 
made  by  the  Probate  Court,  or  of  the  sale  made  in  pursuance  thereof. 

Where  the  defendant  covenanted  with  executors,  that  if,  in  the  course  of  adminis- 
tration of  the  estate,  certain  stock  should  be  sold  at  public  auction  "  upon 
reasonable  notice,"  and  should  bring  less  than  a  certain  amount,  he  (defend- 
ant) would  pay  the  deficiency:  held,  that  by  the  term  *' reasonable  notice," 
was  meant  the  general  notice  required  in  such  sales  by  the  Probate  Act,  and 
not  any  other  or  personal  notice. 

An  action  upon  a  written  agreement  to  pay  money  upon  demand,  may  be  main- 
tained without  any  previous  actual  demand. 

In  an  agreement  by  defendant  to  indemnify  the  plaintifis  against  loss  upon  a  sale 
of  stock,  the  former  covenanted  that  if  the  proceeds  of  a  sale  were  less  than 
a  certain  amount,  he  would  "  make  good  the  deficiency,  on  demand^  after  the 
said  sale : "  hdd,  that  an  action  for  the  deficiency  might  be  maintained  at  any 
time  after  the  sale,  without  a  previous  demand. 

Appeal  from  the  Fourth  Judicial  District. 

The  plaintiflfe  were,  in  1855,  appointed  executors  of  the  estate  of 
one  Folsom,  deceased,  which  estate,  among  a  large  amount  of  real 
and  other  personal  property,  included  two  hundred  and  fiftj  shares 
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of  stock  in  the  Sacramento  Valley  Railroad  Company.  Novem- 
ber 12, 1855,  the  executors  applied  for  a  sale  of  some  of  the  prop- 
erty, and  in  their  petition  stated  that  "  The  personal  property  of 
the  testator  consisting  in  stocks,  a  particular  enumeration,  descrip- 
tion, and  valuation  whereof  will  be  found  in  Exhibit  "B,"  under 
the  head  of  stocks,  they  do  not  deem  it  advisable  to  sell  before 
they  communicate  with  the  legatees  and  learn  their  wishes  on 
the  subject,  especially  as  much  of  the  stock  is  very  low  and  has 
scarcely  any  market  value."  And  in  an  exhibit  annexed  to  this 
petition  under  the  head  of  stocks,  appears :  ^'  Sacramento  Valley 
Railroad,  amount  paid  in  $18,084  75."  On  the  nineteenth  day 
of  February,  a.d.  1857,  the  following  agreement  was  entered  into 
between  the  plaintiffi,  as  executors,  and  the  defendant,  J.  Mora 
Moss: 

'^  Articles  of  Agreement  made  and  entered  into  this  nineteenth 
day  of  February,  1857,  by  and  between  J.  Mora  Moss,  party  of 
the  first  part,  and  H.  W.  HaUeck,  A.  C.  Peachy,  and  P.  W.  Van 
Winkle,  executors  of  the  estate  of  J.  L.  Folsom,  deceased,  parties 
of  the  second  part,  Witnesseth,  that  whereas,  the  said  estate  and 
the  said  parties  of  the  second  part,  in  their  capacity  of  executors 
as  aforesaid,  hold  two  hundred  and  fifty  shares  of  the  capital  stock 
of  the  ''  Sacramento  Valley  Railroad  Company,"  on  which  the  said 
company  has  called  for  an  unpaid  assessment,  amounting  in  the 
aggregate  to  the  sum  of  seven  thousand  four  hundred  and  thirty- 
three  dollars  and  eighty-eight  cents  ;  and  whereas,  the  said  execu- 
tors have  declined  to  pay  said  assessment,  except  upon  a  guaranty 
to  the  efiect  heremafter  stated.  Now,  in  consideration  that  the  said 
executors  have  agreed  to  pay  the  said  assessment,  and  for  the  fiir- 
ther  consideration  of  one  dollar  in  hand  paid  to  hun  by  the  said 
executors,  the  said  Moss  hereby  covenants  and  agrees  with  the 
said  Halleck,  Peachy,  and  Van  Winkle,  executors  as  aforesaid,  that 
if  the  said  stock,  in  the  course  of  the  administration  of  said  estate, 
shall  be  sold  at  auction,  upon  reasonable  notice,  the  proceeds  of 
said  sale  shall  amount  to  as  much  as  the  assessment  to  be  p^dd  by 
said  executors  as  aforesaid,  together  with  an  advance  thereon  of  one 
per  cent. ;  and  if  the  proceeds  of  said  sale  shall  be  less  than  the 
sum  aforesaid,  including  the  said  advance,  then  the  said  Moss  will 
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luake  good  the  deficiency  to  the  said  estate,  on  demand  after  the 
said  sale. 

^'  In  testimony  whereof  the  said  J.  Mora  Moss  has  hereunto  set 
his  hand  and  seal,  the  day  and  year  first  above  written. 

"  Signed.  J.  MORA  MOSS.     [l.s.] 

"  Witness,  E.  A.  Oabblli." 

Subsequently,  one  Donald  Erazer,  a  creditor  of  die  estate,  filed  a 
petition,  praying  that  a  portion  of  the  real  estate  belongmg  thereto 
mi^t  be  sold  to  satisfy  his  debt.  The  executors,  March  7th,  1859, 
filed  an  answer  to  this  petition,  objecting  to  a  sale  of  the  real  estate 
on  the  ground  that  tiiere  was  still  personal  property  unsold,  and 
also  in  compliance  with  an  order  of  the  Court,  a  report,  showing 
the  then  condition  of  the  estate,  and  containing  the  following  aver- 
ment and  petition : 

"  That  on  the  twelfth  day  of  November,  1856,  they  presented 
to  this  Court  their  petition,  praying  for  an  order  authorizing  them 
to  sell  certain  portions  of  the  said  estate,  setting  forth  its  condition, 
tiie  claims  against  it,  etc.,  which  said  petition  with  exhibits  annexed 
thereto,  and  made  a  part  thereof,  they  pray  may  be  held  and  con- 
ffldered  as  part  of  this  report  and  petition.  And  the  executors  fiir- 
tiier  represent,  that  the  personal  property  of  the  estate  comprised 
under  tiie  head  of  *  stock,*  in  said  petition  of  twelfth  November, 
A.D.  1855,  ought  to  be  sold,  inasmuch  as  the  same  are  liable  to 
assessments,  and  most  of  them  pay  no  dividends  to  the  estate ;  and 
the  executors  pray  the  Court  for  an  order  authorizing  them  to  niake 
such  sale." 

Upon  this  petition,  the  stock  mentioned  in  the  agreement  was 
sold.    The  notice  of  the  hearing  of  the  petition  was  as  follows : 

«  Notice  is  hereby  given,  tiiat  H.  W.  HaUeck,  P.  W.  Vam  Wm- 
kle,  and  Archibald  C.  Peachy,  having  filed  in  this  Court  their 
report  and  account,  as  executors,  with  a  petition  for  an  order  of 
sale  of  personal  property  of  the  estate  of  Joseph  L.  Folsom, 
deceased,  the  hearing  of  the  same  has  been  fixed  by  said  Court, 
for  Monday,  the  twenly-first  day  of  March,  1859,  at  eleven  o'clock 
in  the  forenoon  of  said  day,  of  the  March  Term  of  1859,  at  the 
court-room  thereof,  in  tiie  Cify  Hall  in  the  City  and  County  of  San 
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Francisco;  and  all  persons  interested  in  said  estate  are  notified 
then  and  there,  to  appear  and  show  cause,  if  any  they  have,  why 
said  petition  should  not  be  granted." 

And  the  order  of  sale  by  Probate  Judge,  as  follows : 

"  Application  having  been  made  to  the  Court  by  the  executors 
of  the  estate  of  J.  L.  Folsom,  deceased,  for  an  order  of  sale  of 
certain  personal  property  of  the  estate  hereinafter  mentioned  by 
the  petition,  in  writing,  of  said  executors,  filed  herein  on  the 
seyeniii  day  of  March,  1859,  setting  forth  the  facts  showing  such 
sale  to  be  necessary ;  which  application  was,  by  the  order  of  this 
Court,  on  that  day  made  and  filed,  set  for  hearing  upon  the  twenty- 
first  day  of  March  last,  upon  which  day  the  said  executors  appeared 
by  their  counsel,  Gregoiy  Yale,  Esq.,  and  certain  of  the  creditors 
of  the  estate  appeared  and  were  represented  by  their  counsel, 
Eugene  Casserly,  Esq. ;  and  due  proof  having  been  there  made, 
to  the  satisfaction  of  the  Court  and  filed  herein,  that  notice  of 
said  application  had  been  given  according  to  law,  the  hearing  of 
the  smd  application  was  regularly  continued  from  that  time  to  this 
day  by  orders  of  this  Court  duly  entered  of  record.  And  now  on 
this  twenty-fifth  day  of  April,  1859,  at  eleven  o'clock,  a.m.,  to 
which  time  said  application  was  duly  adjourned  by  the  last  of  contin- 
uances, aforesaid,  the  said  parties  appearing  by  tlieir  counsel,  afore- 
said, and  no  objections  or  exceptions  having  been  filed,  and  no 
opposition  having  been  made,  and  the  Court,  fix)m  an  examination 
of  the  said  matter,  being  satisfied  that  a  sale  of  said  property  is 
necessary,  and  that  the  articles  are  perishable  property  and  liable 
to  assessment  and  taxation,  it  is  hereby  ordered,  that  the  said  exec- 
utors be  authorized  to  sell  at  public  auction  to  the  highest  bidder, 
for  cash,  the  personal  property  of  the  estate  undisposed  of,  com- 
prised under  the  heads  of  "library,"  "Pictures,"  "Table  and 
Bed  Linen,"  and  "  Stocks,"  as  set  forth  in  their  petition  filed  in 
this  Court  November  12th,  1855." 

Notice  of  the  sale  was  given  by  posting  in  three  public  places, 
as  required  by  the  Probate  Act,  and  also  by  publication  in  two 
newspapers. 

The  stock  brought  $4,175,  net  $4,049  75,  selling  at  sixteen  and 
a  half  and  seventeen  and  a  half  cents,  and  leaving  a  deficiency,  on 
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the  contract,  of  $8,458  47,  for  which  the  present  action  is  brought 
on  the  contract.  The  market  value  of  the  stock,  at  time  of  trial, 
was  shown  to  be  thirty  cents,  or  $7,500. 

Bearing  upon  the  question  of  notice  to  defendant.  Moss,  of  the 
sale  or  notice  to  him  of  the  deficiency  and  demand  before  suit 
brought,  the  only  evidence  is  as  follows : 

^^  One  Waller  testified — ^^  Thinks  defendant.  Moss,  was  at  sales- 
room of  auctioneers  before  the  sale.  Afterwards  carried  a  note  to 
defendant  from  Billings ;  the  defendant  afterwards  came  into  the 
office,  and  I  saw  him  conversing  with  Halleck  and  Billing|9.  BiUings 
was  the  attorney  of  executors." 

Cross-examined — ^^  Saw  Moss  at  the  salesroom  on  the  morning 
of  the  day  of  the  sale.  I  don't  know  whether  he  was  there  at  the 
time  of  the  sale  of  this  stock." 

One  Sinton  testified :  ^^  Moss  was  present  in  the  morning  before 
the  sale.  I  don't  know  whether  he  was  present  during  the  sale  of 
this  stock.  Catalogues  were  distributed  in  salesroom ;  Moss  asked 
me  to  purchase  a  certain  book  for  him." 

Cross-examined — ^'^I  think  it  more  than  probable,  that  Moss 
asked  me  to  purchase  the  book,  because  he,  Moss,  was  going  away 
and  could  not  be  present  at  the  sale." 

Upon  this  evidence,  the  Court  found,  among  other  things,  ^'  that 
Moss  was  present  at  the  sale  and  had  personal  notice  thereof." 
The  plaintiff  had  judgment  for  the  deficiency,  with  interest  fi:om 
the  day  of  sale,  fix>m  which  defendant  appeals. 

Whitcamb,  Pringle  ^  FdUm^  for  Appellants. 

I.  This  was  not  a  valid  sale  ^^  in  the  course  of  the  administrar 
tion  of  the  estate,"  for  it  appears  to  have  been  sold  as  '^  perishable 
property,"  but  long  after  "  the  term  of  the  Court,  to  which  the 
inventory  is  returned."  That  term  is  the  only  time,  as  the  law 
then  stood,  at  which  sales  of  property,  as  "  perishable  "  property, 
could  be  made.  (See  Wood's  Digest,  406,  Sec.  150.)  The  order 
of  the  Probate  Judge  recites  ^^  that  the  articles  are  perishable  prop- 
erty, and  liable  to  assessment  and  taxation."  And  the  petition  on 
which  the  sale  is  founded,  says  that  the  stock  '^  ought  to  be  sold, 
inasmuch  as  the  same  are  liable  to  assessment  and  most  of  them 
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pay  no  dmdends  to  the  estate."  We  claim,  therefore,  that  the 
sale  was  not  a  valid  sale,  and  we  insist  that  in  order  to  recover 
against  ns,  or  our  guaranty,  they  must  show  a  valid  sale,  "  in  the 
course  of  the  administration  of  ike  estate,"  before  they  can  come 
upon  us  for  a  deficiency. 

But  more  Hian  this,  we  are  entitled  under  the  guaranty  to  a 
sale,  under  the  circumstances  and  of  the  character  contemplated 
by  the  parties  to  the  contract.  In  the  first  place,  it  is  clearly  not 
within  tiie  spirit  of  the  bargain  to  sell  the  property  under  pretense 
of  its  liability  to  the  very  danger  we  had,  by  the  consideration  of 
our  guaranty,  efiectually  provided  against.  The  assessment,  the 
payment  of  which  we  procured  to  be  made,  was  the  final  assess- 
ment, and  left  the  stock  ^<  full  paid ;"  not  liable  to  fiirther  calls. 
For  after  the  amounts  subscribed  are  all  paid  in,  stock  is  not  liable 
to  forfeiture.  (See  Wood's  Digest,  595,  Sec.  18.)  ff  by  the 
inducements  of  our  guaranty,  we  save  the  stock  firom  all  danger 
of  perishing  by  assessment,  and  agree  to  pay  any  deficiency  that 
may  arise  upon  ^^  a  sale  in  the  course  of  the  administration  of  the 
estate,"  certainly  ^^a  sale  in  the  course  of  the  administration," 
means  something  else  than  a  sale  to  avoid  assessments.  Whatever 
that  expression  may  mean,  it  certainly  cannot  mean  that  very 
thing  which  both  parties  to  the  contract  distinctiy  excluded  fix)m 
their  minds  by  providing  against. 

We  submit  that  it  is  clear,  both  from  the  nature  of  the  contract 
and  from  the  terms  used,  that  the  contracting  parties  meant  to 
exclude,  as  a  motive  for  sale,  that  ^^  liability  to  assessment "  or 
perishability  upon  which  the  sale  was  afterwards  based,  and  that 
the  guarantor  is  released  from  his  guaranty. 

"  If  there  be  any  condition  in  the  terms  of  the  guaranty  pre- 
cedent to  the  liability  of  the  guarantor,  it  must  be  strictiy  complied 
with  or  the  guarantor  will  be  discharged."    (Story  on  Cont.  871.) 

We  insi&t  that  the  words  "  in  the  course  of  the  administration  of 
the  estate,"  were  meant  to  designate  a  sale  ^^  necessary  to  pay 
demands  against  the  estate."  The  words  of  the  contract,  ^'  in  the 
course  of  the  administration,"  seem  to  have  been  used  ex  industria^ 
in  contrast  with  the  threatened  sale  under  pressure  of  assessment, 
to  describe  a  deferred  sale  that  might  afterwards  become  necessary 
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from  the  wants  of  the  estate."  And  to  make  the  gaarantor  liable 
there  must  appear  affirmatively  to  have  been  present  demands 
against  the  estate,  and,  that  the  sale  was  ordered  upon  that  ground, 
not  any  pretense  of  perishability,  not  any  debts  possible,  future,  or 
contingent,  but  only  such  debts  or  demands  as  made  a  sale  then 
necessary,  and  a  sale  actually  ordered  upon  the  ground  of  neces- 
sity. 

The  respondents  seek  to  avoid  this  argument  by  inasting  that  it 
sufficiently  appears  from  the  proceedings,  that  there  were  debts 
against  the  estate,  and  that  the  sale  was  properly  conducted,  to 
meet  the  requirements  of  the  statute  for  payment  of  debts.  But 
the  character  of  the  sale  is  detenmned  by  the  application  and  the 
order.  Neither  petition  or  order  speak  of  a  necessiiy  for  payment 
of  debts,  but  only  of  a  necessity  arising  fitnn  perishability. 

II.  The  next  ground  of  error  relied  on  by  the  appellants  is,  the 
finding  of  fact  that  Moss  was  present  at  the  sale  and  had  personal 
notice  thereof. 

The  evidence  does  not  show  any  notice,  whatever,  to  Moss,  and 
it  proves  him  not  to  have  been  at  the  sale.  But  if  he  was  there 
before  the  sale  and  staid  to  the  sale,  it  does  not  appear  to  have 
been  in  consequence  of  any  previous,  much  less  of  any  ^^  reasonable 
notice."  And  his  mere  presence  at  the  sale,  would  not  have  been 
a  waiver  of  the  want  of  notice.  An  appearance  or  personal  pres- 
ence, can  only  operate  as  a  waiver  of  notice,  where  the  only  object 
of  the  notice  is  to  procure  the  presence  of  a  party.  When  a  man 
has  done  or  is  doing  what  he  is  required  to  do,  he  waives  objec- 
tion. But  where  the  notice  is  for  some  other  thing  than  his 
appearance  or  personal  presence,  how  can  he  be  said  to  waive  that 
other  thing  by  his  presence  ? 

It  will  hardly  be  contended  that  the  statutory  notice  by  posting 
and  publication,  is  the  ^'reasonable  notice  "  required  by  the  con- 
tract. The  words  ^'  upon  reasonable  notice,"  must  mean  '^  reason- 
able notice  "  to  Moss,  or  they  mean  nothmg  at  all.  For  a  sale  in 
the  course  of  the  administration  of  the  estate,  implies  statutory 
notice.  The  addition  of  the  words  '^  reasonable  notice,"  must  mean 
something  more  than.statutory  notice.  The  party  would  naturally 
be  anxious  to  add  a  condition  of  personal  notice  to  the  general  con- 
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ditions  of  the  law.  The  statutory  notice  was  all-sufficient  to  secure 
a  good  attendance  and  bidders ;  but  the  statute  would  look  out  for 
bis  special  contract,  and  so  he  adds  the  condition,  ^^  or  reasonable 
notice,"  which  are  the  every-day  words  of  such  contracts.  They 
haye  grown  to  be  the  familiar  and  short  form  of  expression  used  in 
contracts  of  pledging,  and  are  invariably  used  with  reference  to 
notice  to  the  pledgor  or  guarantor.  As  used  in  this  contract,  these 
words  can  mean  only  one  of  three  things :  the  statutoiy  notice,  or 
notice  to  all  the  worid,  or  notice  to  the  guarantor.  The  statutoiy 
notice  is  a  necessary  incident  to  an  administration  sale,  and  would 
not  be  intended.  Notice  to  all  the  world,  would  not  be  specially 
intended,  for  the  law  provides  for  that,  as  much  as  possible,  in  the 
statutory  notice.  Notice  to  the  party,  himself,  is  the  clear  and 
only  intention — ^notice  to  him  long  enough  before  the  sale  to  enable 
him  to  prepare  for  it. 

m.  The  guarantor  was  entitied  to  notice  of  the  deficiency  of 
the  principal  fund,  and  of  the  amount  of  such  deficiency.  (Chitty 
on  Cent.  788.) 

lY.  Plaintifls  should  have  made  demand  before  suit  brought 
for  the  amount  ascertained  tp  be  due.  The  want  of  such  a  demand 
is  filial ;  for  the  subject  matter  of  the  contract  and  the  contract 
itself  require  it.  In  ordinary  cases  of  a  money  liability,  as  upon  a 
promissory  note  or  liquidated  demand,  no  demand  is  necessary ;  the 
suit  itself  being  sufficient  demand.  But,  where  the  liabilily  is  col- 
lateral to  some  other  person  or  thing,  a  demand  before  actbn 
brought  is  necessary  to  fix  the  liability,  and  especially  where  the 
e<»itract  required  it.  Garter  v.  Ring  (8  Camp.  469)  is  a  case 
directiy  m  point.  Lord  Ellenborough  holding  that  in  debt,  on  bond 
conditioned  for  the  payment  of  a  sum  of  money  on  demand,  the 
plaintiff  must  prove  an  express  demand  before  suit  brought.  And 
Chitty  on  Cent.  (784),  after  stating  the  common  cases  where  no 
demand  is  necessary,  says,  ^^  a  different  rule  holds  in  the  case  of  a 
bond  with  a  penalty  to  secure  the  performance  of  a  collateral  aot ;" 
and  in  note  x^  ^^  at  all  events,  a  surety  is  entitied  to  a  demand 
where  he  engaged  to  pay  on  request."  (SicJdemare  v.  ThMeton^ 
6  M.  &  Sel.  9 ;  lAUey  v.  Hewarty  11  Price,  494.). 


Digitized  by 


Google 


274       SUPREME  COURT— APRIL  TERM,    1863. 

Halleck  v.  Moss. 

Chregory  TaUy  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  case  has  previously  been  before  this  Court,  and  will  be  found 
reported  in  17  Cal.  889 — and  it  was  there  held,  that  the  plaintiA 
had  failed  to  offer  sufficient  proof  to  sustain  the  judgment,  in  this, 
that  they  had  failed  to  show  any  order  of  Court  directing  notice  of 
the  sale  of  the  shares  of  stock  to  be  published  in  any  newspaper, 
and  there  was  no  proof  that  the  notices  had  been  posted  as  required 
by  law,  in  the  absence  of  such  order.  The  case  went  back  for  a 
new  trial,  which  has  been  had,  and  judgment  again  rendered  for 
the  plaintifi,  from  which  the  defendants  again  appeal. 

lie  record  shows  that  on  the  twelfth  day  of  November,  1855, 
ihe  plaintiffi,  as  executors  of  the  estate  of  J.  L.  Folsom,  deceaaed, 
filed  theur  petition  in  the  Probate  Court,  praying  for  an  order  au- 
thorizing them  to  sell  the  personal  property  of  the  deceased,  includ- 
ing among  a  large  number,  the  stocks  mentioned  in  the  agreement, 
which  is  the  foundation  of  this  action.  One  Donald  Fraser,  a 
creditor  of  the  estate,  filed  a  petition  in  the  Probate  Court,  praying 
for  an  order  for  the  sale  of  real  estate  belon^g  to  the  estate. 
The  executors,  in  their  answer  to  this  petition,  show  that  all  the 
personal  properly  of  the  estate  had  not  been  disposed  of,  averring 
that  of  the  stocks  inventorized  a  part  only  had  been  sold.  On  the 
seventh  day  of  March,  1859,  in  compliance  with  an  order  made 
by  the  Court  in  the  matter  of  the  petition  of  Donald  Fraser,  the 
executors  filed  a  report  and  petition,  in  which  they  aver  that  ^^  the 
personal  property  of  the  estate,  comprised  under  the  head  of  *  stocks  * 
in  the  petition  of  November  12th,  1855,  ought  to  be  sold,  inasmuch 
as  the  same  are  liable  to  assessment,  and  most  of  them  pay  no  divi- 
dends to  the  estate,''  and  praying  the  Court  for  an  order  authoriz- 
ing them  to  make  such  sale. 

Notice  of  this  application  for  an  order  to  sell  this  property  was 
duly  given,  and  the  hearing  was  fixed  for  the  twenty-firat  day  of 
March,  1859.  All  persons  interested  in  the  estate  were  notified 
to  appear  and  show  cause,  if  any  they  had,  why  said  petition  should 
not  be  granted.    The  matter  was  continued  from  time  to  time,  but 
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no  opposition  was  filed  to  the  application,  and  on  the  twenty-fifth 
of  April,  1859,  the  Court  ordered  that  the  executors  be  authorized 
to  sell  at  public  auction  to  the  highest  bidder,  for  cash,  the  personal 
property  of  the  estate  undisposed  of,  comprised  under  the  heads  of 
^<  stocks,"  etc.,  as  set  forth  in  their  petition  filed  November  12th, 
1855.  The  stock  mentioned  in  the  agreement  was  sold  under  and 
in  pursuance  of  this  order,  on  the  eleventh  day  of  May,  1859, 
notices  of  which,  specifying  the  time  and  place  of  the  sale,  were 
posted  up  in  three  public  places  in  the  county.  The  stock  sold  for 
$4,049  75,  after  deducting  expenses,  leaving  a  deficiency  under 
the  contract  of  $3,458  47. 

It  is  urged  by  appellants  that  this  was  not  a  valid  sale  ^^  in  the 
course  of  the  administration  of  the  estate,"  as  required  by  the  terms 
of  their  contract,  because  the  order  of  sale  recites  ^^  that  the  arti- 
cles are  perishable  property,  and  liable  to  assessment  and  taxation," 
and  because  it  does  not  appear  that  the  sale  was  ^^  necessary  to  pay 
any  demands  against  the  estate."  This  objection  is  not  valid.  The 
record  sufficientiy  discloses  the  fact,  that  the  petition  for  the  sale 
and  the  order  of  sale  were  made  under  proceedings  instituted  by  a 
creditor  of  the  estate,  to  procure  a  sale  of  real  estate  for  the  pay- 
ment of  his  debt.  The  answer  of  the  executors  to  the  petition  of 
the  creditor  showed  that  all  the  personal  properiy  had  not  been 
sold,  and  under  the  statute  (Wood's  Digest,  406,  Sec.  154)  the 
real  estate  could  not  be  sold  until  all  the  personal  property  had  been 
duly  disposed  of.  There  was  therefore  a  necessity  for  the  sale  of 
the  personal  properfy,  and  the  executors  properly  filed  their  petition 
to  obtain  an  order  for  its  sale.  The  mere  statement  in  the  order 
that  it  was  ^'  perishable  property,  and  liable  to  assessment  and  tax- 
ation," does  not  vitiate  it.  They  are  not  necessary  to  the  order, 
and  are  in  truth  mere  surplusage. 

Bendes,  these  proceedings  are  not  liable  to  be  attacked  in  this 
collateral  action.  The  Act  of  March  27tii,  1858,  (Statutes  of 
1858,  95)  provides :  '^  That  the  proceedings  of  the  Courts  of  Pro- 
bate, within  the  jurisdiction  conferred  on  them  by  the  laws,  shaU 
be  construed  in  the  same  manner,  and  with  lik^  intendments,  as  the 
proceedings  of  Courts  of  general  jurisdiction ;  and  that  the  records, 
orders,  judgments,  and  decrees  of  the  said  Probate  Courts  shall  have 
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accorded  to  them  like  force  and  efifect,  and  legal  presumptions,  as 
the  records,  orders,  judgments,  and  decrees  of  the  District  Courts." 
The  proceedings  in  this  case  relating  to  this  sale  took  place  after 
the  passage  of  this  act,  and  are  governed  by  it.  If  thej  were 
defective  or  irregular  in  any  way,  they  could  only  be  attacked  by  a 
direct  aoti(Hi  brought  for  tiiat  purpose,  and  cannot  be  impeached  in 
any  collateral  suit.     (^Irmn  v.  Scriber,  18  Cal.  499.) 

In  the  case  of  Spriggs'  EgtaU  (20  Cal.  121),  it  was  held,  that 
an  order  for  the  sale  of  real  property  of  an  mtestate,  made  by  ilie 
Probate  Court,  after  notice  to  all  the  parties  interested,  in  the  manr 
ner  required  by  the  statute,  and  after  the  examination  of  the  pro(A 
presented,  is  an  adjudication  that  the  sale  of  the  property  described 
is  necessary,  and  unless  appealed  from,  is  conclusive  and  binding 
upon  the  administrator  and  upon  all  parties  interested  m  tiie  estate. 
And  the  same  point  was  reaffirmed  in  the  case  of  Sdi/nes  v.  Meeks 
(20  Cal.  288). 

In  this  case  the  defendants  could  have  appeared  under  the  notice 
^i^en  to  all  parties  interested,  and  if  they  had  good  grounds  there- 
for, could  have  opposed  the  granting  of  the  order  for  the  sale  of 
this  st(5ck.  Not  having  done  so,  they  cannot  object  to  it  in  this 
proceeding. 

The  next  objection  is  to  the  finding  of  fact  that  tiie  defendant, 
Moss,  was  present  at  the  sale,  and  had  personal  notice  thereof, 
which,  it  is  insisted,  is  not  sustained  by  the  evidence.  The  record 
discloses  the  following  evidence  upon  this  point :  Waller,  one  of  the 
witnesses,  states  that  he  thinks  tiiat  defendant.  Moss,  was  at  the 
salesroom  of  the  auctioneers  before  the  sale ;  saw  Moss  at  the  sales- 
room on  the  morning  of  the  day  of  the  sale ;  don't  know  whether 
he  was  there  at  the  time  of  the  sale  of  this  stock.  Sinton,  one  of 
the  auctioneers,  states  that  Moss  was  present  in  the  morning  befi^re 
the  sale ;  don't  know  whether  he  was  present  during  the  sale  of 
these  stocks ;  catalogues  were  distributed  in  the  salesroom ;  Moes 
asked  me  to  purchase  a  certain  book  for  him.  This  witness,  also 
states,  that  one  of  the  notices  of  the  sale  was  posted  up  at  the 
doors  of  their  auction  rooms.  From  this  evidence,  the  Court  below 
was  justified  in  finding  that  the  defendant,  Moss,  knew  of  the  sale ; 
and,  whether  he  was  present  at  the  time  of  the  sale  of  this  par- 
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licular  stock,  we  do  not  deem  very  material.  K  he  knew  of  the 
sale  he  could  have  been  present,  had  he  deemed  it  important  or 
necessary. 

But  it  is  urged,  that  direct  personal  notice  to  Moss  was  necessary 
under  the  contract.  The  portion  of  the  agreement  relied  upon  to  sus- 
tain this  pomt  reads  as  follows :  "  The  said  Moss  hereby  covenants 
and  agrees  with  the  said  Halleck,  Peachy,  and  Van  Winkle,  execu- 
tors as  aforesaid,  that  if  the  said  stock  in  the  course  of  the  adminis- 
tration of  said  estate  shall  be  sold  at  auction,  upon  reetionable  notice^ 
the  proceeds  of  said  sale  shall  amount  to  as  much  as  the  assess- 
ment to  be  paid  by  the  executors  as  aforesaid,''  etc.    Appellant 
contends,  that  the  ^^  reasonable  notice  "  mentioned  in  the  contract, 
means  ^^  reasonable  notice  "  to  him  personally,  and  not  the  general 
notice  to  all  persons  of  the  sale  required  by  the  statute.     It  is  evi- 
dent that  the  term  '^  reasonable  notice  "  is  the  general  notice  to 
be  given  to  the  public,  who  are  by  it  requested  to  attend  and  bid  at 
the  sale.    K  it  had  been  the  intention  of  the  parties  that  personal 
notice  of  the  sale  should  be  given  to  him,  the  defendant  who  exe- 
cuted the  agreement  should  have  so  expressed  it  in  plain  terms. 
The  instrument  having  been  executed  by  him,  it  is  his  fault  if  there 
is  any  uncertainiy  in  its  expressions.     He  cannot  complain  if,  in 
this  respect,  it  is  construed  against  him.     But  it  is  evident,  as  we 
have  shown,  that  he  knew  of  the  sale,  and  if  the  proper  notices 
had  not  been  given,  or  he  had  any  other  objections  to  it,  he  could 
have  appeared  and  presented  them  and  enabled  the  executors  to 
cure  any  defects,  or  obviate  any  valid  objections.    Nor  did  the 
defendant  show,  that  he  suffered  any  damage  for  want  of  notice. 
He  offered  no  evidence  to  show  that  the  stock  sold  for  less  than  its 
market  or  its  intrinsic  value.    It  sold  for  sixteen  and  a-half  and 
seventeen  and  a-half  cents  on  the  dollar  of  its  nominal  value.    To 
be  sure,  one  witness  swore  that  at  the  time  of  the  trial,  September 
5th,  1861,  the  market  value  was  thirty  cents  on  the  dollar,  but 
that  was  nearly  two  years  and  Srhalf  after  the  sale,  and  forms, 
therefore,  no  proper  criterion  of  its  value  at  the  date  of  the  sale. 
The  time  required  by  the  statute  for  the  posting  and  publication  of 
the  notice  is  a  le^  determination  of  the  meaning  of  the  words 
^^  reasonable  notice,"  when  used  in  connection  with  sales  of  this 
character. 
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The  next  and  last  point  raised  by  the  appellant  is  that  no  notice 
of  the  deficiency  was  ever  given  to  him  by  the  plaintiffii,  and  no 
demand  ever  made  upon  him  by  them  for  the  payment  of  sach 
deficiency.  To  support  this,  he  clsdms  that  the  contract  sued  on  is 
in  the  nature  of  a  guaranty,  and  that  he  is,  substantially,  a  surety, 
and  as  such  entitied  to  notice  and  demand  before  suit.  We  cannot 
see  anything  in  the  contract  which  gives  him  the  rights  of  a  guar- 
antor or  surety.  We  might  inquire  whose  ability  or  liability  to  pay 
does  he  guarantee,  or  for  whom  is  he  surety  ?  The  contract  is 
solely  his  own,  and  in  it  he  agrees  that  certain  stock  sold  in  a  cer- 
tain manner  shall  amount  to  a  certain  sum ;  and  then  he  agrees  as 
follows :  ^'  and,  if  the  proceeds  of  said  sale  shall  be  less  than  the 
sum  aforesaid,  mcluding  the  said  advance,  then  the  said  Moss  will 
make  good  the  said  deficiency  to  the  said  estate,  on  demand  after 
the  said  sale."  The  Court  has  found  that  the  defendant  had  notice 
of  the  sale,  and  it  would  seem  fix^m  this  that  he  must  have  known 
of  the  deficiency,  which  he  had  agreed  to  pay.  One  of  the  wit- 
nesses states,  that  after  the  sale,  he  carried  a  note  fi*om  Billings, 
the  attorney  of  the  executors,  to  the  defendant,  and  that  defend- 
ant aftierwards  came  to  the  office,  and  he  saw  him  conversmg  with 
Halleck  and  Billings,  but  this  is  entirely  insufficient,  in  the  absence 
of  all  proof  of  the  contents  of  the  note,  or  the  subject  of  the  con- 
versation, to  prove  a  notice  or  demand. 

The  rule  is  well  settied  that  in  an  action  upon  a  promissory  note, 
payable  on  demand,  it  is  not  necessary  to  aver  or  prove  an  actual 
demand  before  bringing  suit,  the  institution  of  the  suit  being  a 
demand.  (^ZeU  v.  DukeSy  12  Cal.  479 ;  Story  on  Prom.  Notes, 
Sec.  29.)  We  see  no  good  reason  why  the  same  rule  should  not 
be  applied  to  other  instruments  for  the  payment  of  money,  as  well 
as  to  promissory  notes,  and  it  has  been  so  applied  in  several  cases. 
(6WM«  V.  Southamj  5  Bam.  &  Adol.  911 ;  Hu%band%  v.  Vincent j 
5  Har.  268;  Baughan  v.  Qraham^  1  How.  220;  Wyman  v. 
Fowler,  3  McLean,  467.) 

The  case  of  Dyer  v.  Bich  (1  Met.  180)  was  very  similar  to 
the  present,  and  the  Court  held  that  no  demand  was  necessary 
before  suit.  That  was  an  action  upon  an  agreement,  by  which  the 
defendants  agreed  that  one  Blake  should  pay  three  certam  promia- 
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sory  notes  when  due,  and  upon  his  neglect  or  refusal  they  would 
pay  the  full  amount  of  the  notes,  with  interest  and  coste ;  and, 
further,  that  the  plaantiiSf  should  within  two  years  receive  certifi- 
cates of  ten  shares  of  full  paid  stock  in  a  certain  company,  and 
that  within  that  time  a  certain  amount  of  the  capital  stock  of  said 
company  should  be  paid  in  by  the  other  stockholders ;  and  the 
agreement  concludes  as  follows :  ^'  And  that  if,  at  the  expiration 
of  the  said  two  years,  the  capital  stock  actually  paid  in,  including 
the  agreed  value  of  said  patent  right,  shall  not  be  equal  to  the  sum 
of  five  hundred  dollars  on  each  share  then  issued,  we  will  fortirwith 
vpon  demand^  pay  the  ssdd  Dyer,  his  executors,  administrators, 
and  assigns,  such  fiirther  sum  or  sums  of  money  as,  in  addition  to 
those  which  shall  have  been  paid  in  as  aforesaid,  shall  amount  to 
the  sum  of  five  hundred  dollars  on  each  of  said  shares/'  The 
Court  says  upon  this  point :  "  The  stipulation  on  the  part  of  the 
defendants  was  that,  if  within  two  years  the  plamtiff  did  not 
receive  a  transfer  of  ten  such  shares,  they  would  pay  the  difierence 
in  cash,  on  demand.  No  demand  of  the  shares,  therefore,  was 
requifflte ;  and,  as  to  the  demand  provided  for  in  the  agreement,  it 
was  to  pay  money  on  demand.  And  the  8oepe  requisitus  contained 
in  the  writ,  is  all  the  demand  necessary  to  be  averred,  and  by  a 
well-known  and  familiar  rule  of  law,  no  other  proof  of  that  aver- 
ment is  required.''  The  rule  here  laid  down  seems  a  just  and 
proper  one,  and,  as  the  present  case  comes  within  it,  it  should  be 
governed  by  it. 

The  judgment  is  therefore  affirmed. 


DOLHEQUT  v.  TABOR. 

Pending  an  appeal  to  the  Commissioner  of  the  General  Land  Office,  fh>m  the 
decision  of  a  United  States  Land  Register,  in  a  contest  between  a  person  at 
whose  request  the  State  Locating  Agent  has  made  a  selection  in  the  United 
States  Lfmd  Office,  in  conformity  with  the  School  Land  Act  of  April  28d, 
1858,  and  a  person  who,  before  the  issuance  of  a  certificate  of  purchase,  had 
interposed  before  the  Register  a  claim  as  preemptor,  the  rights  of  the  appli- 
cant for  location  are  suspended  and  preserved,  and  until  the  final  decision  no 
other  location  of  the  same  land  can  be  made  to  his  prejudice. 
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In  tlie  case  aboTe  stated,  no  payment  of  the  twenty  per  cent  of  the  purchase 
money  to  the  treasurer  of  the  connty  need  be  made  by  the  applicant  until  the 
appeal  is  determined,  and  the  result  known  at  the  Better's  office. 

Where,  pending  the  appeal  in  the  above  case,  a  third  person,  with  full  knowledge 
of  its  pendency  and  the  rights  of  the  first  applicant,  procures  the  issuance  to 
himself  of  a  certificate  of  purchase  under  the  same  act,  he  will  be  deemed  to 
hold  the  certificate  in  trust  for  the  former  applicant  in  whose  iavor  the  appeal 
is  decided,  and  may  be  compelled  by  bill  in  equity  to  transfer  it  to  him  upon 
being  reimbursed  his  expenses. 

Appeal  from  the  Thirfceentli  Judicial  District 
The  facts  are  stated  in  the  opinion  of  the  Court. 

0,  M.  Braumy  for  Appellant. 

Relief  in  equity  may  always  be  had,  in  cases  of  fraud,  acci- 
dent, or  mistake,  and  the  present  is  a  proper  case  for  relief,  as  the 
title  complained  of  was  procured  through  the  positive  fraud  of 
Tabor,  and  the  mistake  of  the  State  Agent.  In  the  case  of  Mott 
Y.  Hawthorn  (17  Cal.  59),  the  plaintiff  showed  that  he  had 
done  nothing  whatever  to  acquire  the  titie  which  defendant  had 
acquired;  had  not  attempted  to  do  so,  had  complied  with  no  law, 
nor  had  he  done  all  the  law  permitted  in  such  cases.  Had  he 
shown  the  acts  or  diligence  of  appellant  in  the  case  at  bar,  I 
apprehend  the  decision  of  the  Court  would  have  been  the  reverse 
of  what  it  was.  Plaintiff's  right  to  the  certificate  is  clear.  So 
long  as  that  certificate  is  in  the  possesion  of  another,  he  can 
neither  maintain  ejectment  against,  or  successfully  defend,  an 
action  brought  on  the  certificate  by  the  respondent,  and  the  injunc- 
tion and  other  equitable  relief  prayed  for  should  have  been  awarded 
by  the  Chancellor.     (1  Dev.  Eq.  12.) 

John  Reynold»^  for  Respondent. 

The  appellant  claims  that  this  case  diflers  from  the  case  of  Mott 
v.  Sdwthom  (17  Cal.  58)  in  this,  that  in  this  case  the  plaintiff 
tried  to  obtain  ihe  certificate  of  purchase,  while  Mott  did  not  make 
so  great  efforts  as  plaintiff.  The  particular  act  of  diligence  tend- 
ing to  show  his  intention  to  pay  his  money  and  receive  his  certifi- 
cate (in  certam  contingencies),  and  which  he  claims  entitles  him 
to  relief  in  this  action,  is  depositing  an  amount  of  money  with  the 
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Register,  to  be  paid  to  the  Treasurer,  on  the  appeal  of  Tabor  (not 
defendants)  being  unsuccessfiil — and  afterwards  withdrawing  it 
before  the  decision  of  the  appeal.  If  the  purchase  could  be 
made  and  completed  by  the  payment  of  the  money,  pending  the 
appeal,  then  the  way  was  open  to*  plaintiff  to  pay  his  money  and 
take  his  certificate.  But  on  the  other  hand,  if  the  purchase  could 
not  be  made  and  the  certificate  issue  until  the  decision  of  the 
appeal,  then  the  defendant's  certificate  was  void,  and  the  purchase 
attempted  to  be  made  by  Fowler,  his  assignor,  was  in  fact  no  pur- 
chase, and  plaintiff  might  have  paid  his  money  and  demanded  his 
certificate,  after  the  decision  of  the  appeal — and  if  it  was  refused 
him,  his  remedy,  if  he  has  any  in  the  Courts,  would  be  by  marir 
damns. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  and 
Crocker,  J.  concurring. 

On  the  twenty-ninth  day  of  September,  1858,  Dolhequy  made 
a  request  to  the  locating  agent  to  have  the  land  in  question  located 
under  the  Act  of  April  28d,  1858.  The  selection  was  made  in 
the  United  States  Land  OflSce  on  the  fourth  day  of  October,  1858. 
On  the  sixteenth  day  of  November,  1858,  one  James  C.  Tabor 
made  a  claim  at  the  United  States  Land  Office  to  have  a  pre- 
emption right  to  a  portion  of  the  land.  Upon  a  notice  to  the  par- 
ties interested,  this  claim  was  investigated  by  the  United  States 
Register,  and  on  the  eleventh  day  of  January,  1859,  a  decision 
was  made  against  the  claim,  firom  which  decision  the  claimant,  on 
the  twelfth  day  of  January,  1859,  appealed  to  the  United  States 
Conunissioner  of  the  General  Land  Office,  and  on  the  same  day 
the  United  States  Register  transmitted  a  transcript  of  all  the 
papers  and  proceedings  and  testimony  in  the  case  to  the  Commis- 
sioner, and  notified  Dolhequy  that  the  approval  of  the  location 
made  by  the  State  in  his  behalf,  and  all  further  proceedings  in 
regard  to  said  location  were  thereby  suspended.  Dolhequy  there- 
upon deposited  with  the  United  States  Register  the  sum  of  one 
hundred  and  tweniy  dollars,  to  be  paid  to  the  State  for  the  first 
payment  of  twenty  per  cent,  and  interest,  if  his  location  should 
be  finally  allowed. 
19 
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The  United  States  Commissioner  of  the  Greneral  Land  OfiSce,  on 
the  tenth  day  of  August,  1860,  decided  against  the  claim  of  James 
C.  Tabor  to  a  preemption  right,  but  before  his  decision  was  known 
to  the  Register  here,  Dolhequj,  on  the  fifteenth  day  of  August, 
1860,  withdrew  his  money  from  the  hands  of  the  Renter.  In  the 
meantime — to  wit,  on  the  thirteenth  day  of  July,  1860 — one 
Fowler  procured  a  location  of  the  same  land  to  be  made  in  his 
behalf,  and  received  a  certificate  of  purchase  for  the  same.  This 
certificate  has  smce  been  transferred  to  the  defendant,  John  A. 
Tabor,  who  advanced  the  money  by  which  the  certificate  was 
obtained,  and  who,  it  appears  by  the  undenied  allegations  of  the 
complaint  and  the  proofe,  had  fiill  knowledge  of  the  proceedings 
taken  by  Dolhequy  to  procure  a  certificate  of  purchase,  and  of  the 
suspension  of  those  proceedings  in  consequence  of  the  appeal  taken 
by  James  C.  Tabor  from  the  decision  on  his  preemption  claim,  and 
for  whose  benefit  it  may  clearly  be  inferred  the  certificate  was  pro- 
cured in  the  name  of  Fowler.  The  decision  of  the  Commissioner 
of  the  Greneral  Land  OflSce  was  received  by  the  Register  in  Cali- 
fomia  on  the  thirteenth  day  of  September,  1860,  and  Dolhequy  on 
the  sixth  day  of  October,  1860,  paid  to  the  County  Treasurer  on 
his  location,  the  sum  of  one  hundred  and  seventy-nine  dollars,  being 
the  amount  of  the  twenty  per  cent,  and  three  years'  interest,  and 
the  Treasurer's  fee. 

The  defendant  claims  that  the  plaintifi*  forfeited  his  right  to  a 
certificate  of  purchase  by  not  paying  for  it  in  due  time. 

The  Act  of  1858  does  not  specify  the  time  when  payment  is  to 
be  made,  and  the  application  to  become  a  purchaser  was  not  made 
by  Fowler  until  long  aft»r  the  proceedings  under  Dolhequy's  appli- 
cation had  been  suspended.  Dolhequy's  rights,  we  think,  continued 
in  force  during  the  pending  of  the  appeal  by  James  C.  Tabor,  and 
until  the  result  of  that  appeal  was  known  at  the  United  States 
Register's  office.  By  Sec.  4  of  the  Act  of  1859,  supplementary 
to  the  Act  of  1858,  the  tweniy  per  cent,  is  to  be  deemed  to  be 
due  and  payable  within  fifty  days  after  the  approval  of  the  Sur- 
veyor General  is  recorded  by  the  locating  agent.  The  approval  of 
the  Surveyor  General  does  not  appear  to  have  been  filed  in  the 
matter  after  the  decision  of  the  United  States  Commissioner  of  the 
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General  Land  Office  upon  the  appeal  of  James  C.  Tabor,  but  it 
could  not  have  been  filed  until  that  decision  was  known  here,  and 
within  fifty  days  of  that  time,  and  when  the  law  of  1859  had  taken 
effect,  Dolhequy  paid  the  twenty  per  cent,  and  interest  to  the 
County  Treasurer.  Under  these  circumstances,  we  think  he  has 
the  prior  and  better  right  to  the  certificate  of  purchase.  Nothmg 
has  occurred  from  the  tune  he  first  made  his  application  by  which 
his  rights  under  that  application  have  become  forfeited.  The 
deposit  he  made  with  the  Repster  was  not  necessary,  and  its  with- 
drawal did  not  affect  his  right.  The  defendant,  having  taken  his 
certificate  with  full  knowledge  of  Dolhequy's  rights,  must  be 
deemed  to  hold  it  in  trust  for  him,  and  should  be  required  to  trans- 
fer it  to  him  upon  being  reimbursed  his  expenses. 

The  judgment  is  therefore  reversed  and  the  Court  below  directed 
to  enter  a  decree  as  prayed  for  in  the  complaint. 


ADAMS  V.  KNOWLTON  et  al. 

Bbal  bbtatb  conyejed  to  the  wife  daring  coverture  by  a  conyeyance  in  the  nsnal 
form  of  a  deed  of  haigain  and  sale,  is,  prima  facie,  the  common  property  of 
herself  and  husband.  If  the  wife  claims  property  thus  conveyed  to  be  her 
separate  property,  the  burden  of  proof  is  on  her  to  show  the  fact. 

Community  property  is  liable  for  the  debts  of  the  husband. 

A  declaration  of  a  married  woman,  under  the  Sole  Trader  Act,  must  state :  Ist, 
that  she  intends  to  carry  on  some  certain  business — specifically  describing  it ; 
2d,  that  she  intends  to  carry  on  such  business  in  her  own  name ;  and  3d,  on 
her  own  account.  These  three  facts  are  essential,  and  a  declaration  which 
omits  either  is  fatally  defective,  and  will  not  entitle  the  declarant  to  the  privi- 
leges of  a  sole  trader. 

A  declaration  in  the  following  form :  "  State  of  California,  County  of  Nevada — 
H.  Adams,  resident  of  Nevada  City,  and  wife  of  P.  Adams,  hereby  declares 
that  she  intends  to  carry  on  the  business  of  Restaurant  and  Hotel  Keeping, 
accommodating  boarders  and  lodgers,  in  the  City  of  Nevada,  and  from  this 
date  will  be  individually  responsible,  in  her  own  name,  for  all  debts  contracted 
by  her  on  account  of  her  said  business ;  that  the  amount  of  money  invested  in 
said  business  does  not  exceed  or  equal  five  thousand  dollars.  (Signed)  H. 
Adams,"  and  sworn  to  and  acknowledged,  is  insufficient,  and  will  not  sustain 
a  claim  of  the  declarant  to  hold,  as  a  sole  trader,  property  subsequently  con- 
veyed to  her  for  the  purposes  of  the  business  mentioned,  as  against  an 
execution  creditor  of  her  husband. 
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Appeal  firom  the  Fourteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
McConnell  ^  Qarher^  for  Appellants. 

The  authorities  all  show  that  a  statute  giving  priyileges  to  a 
married  woman,  in  derogation  of  common  law,  must  be  strictly  con- 
strued. (^Sdover  v.  American  Co,,  7  Cal.  270 ;  Barrett  v.  Tewk»- 
bury,  9  Id.  16  ;  MendaU  v.  Miller,  Id.  692 ;  Lunninff  v.  Brady, 
10  Id.  267  ;  Fease  v.  Barber,  Id.  440 ;  Bums  v.  Zachariah,  11 
Id.  291 ;  McMillan  v.  Beynolds,  Id.  378 ;  Morrison  v.  Wihon, 
13  Id.  497 ;  Molt  v.  Smith,  16  Id.  666.) 

In  Pennsylvania,  married  women  are,  by  the  law  of  1848,  allow- 
ed to  ^^  hold  what  they  acquire  by  trading,  during  coverture,  on  their 
own  account." 

Under  this  statute,  all  the  cases  hold  that  the  wife  must  show, 
by  clear  and  conclusive  evidence,  that  she  is  within  the  specified 
exceptions.  If  a  deed  is  made  to  her  during  coverture,  reciting  a 
consideration  moving  firom  herself,  this  does  not  even  raise  a  pre- 
sumption that  it  is  her  separate  property.  She  must  prove  that 
she  acquired  it  in  the  way  specified,  and  that  none  of  the  purchase 
money  came  from  her  husband.  (Pettit  v.  Fritz,  33  Penn.  120 ; 
Mandvbeck  v.  Meek,  29  Id.  43;  Bradford's  Appeal,  Id.  513; 
see  also  Commonwealth  v.  Williams,  7  Gray's  Mass.  337 ;  Pixlejf 
V.  Biggins,  15  Cal.  121.) 

The  cases  above  cited  show  by  the  most  irrefragible  reasons  that 
the  utmost  strictness  must  be  applied  in  confining  the  party  seeking 
the  benefit  of  these  statutes  within  the  words  and  limits  of  the  act 
itself  One  of  the  Pennsylvania  cases  shows  that  a  femme  sole 
trader  cannot  alienate  the  property  invested  without  the  concur- 
rence of  her  husband,  and  utterly  repudiates  the  idea  that  the 
marital  relation  is  dissolved,  and  a  system  of  judicial  concubinage 
substituted  for  it. 

In  our  own  State,  the  case  of  Pixley  v.  Biggins  (15  Cal.  127) 
seems  absolutely  conclusive.  The  statute  is  silent  as  to  property 
purchased  by  a  sole  trader.  But  our  Supreme  Court  has  decided 
that  the  right  of  the  wife  to  acquire  property,  during  the  marriage, 


Digitized  by 


Google 


SUPREME  COURT— APRIL  TERM,   1868.        285 

Adams  v.  Enowlton. 

by  purchase,  can  only  exist  as  an  exception  to  the  present  rule  as 
laid  down  in  Sec.  2  (Wood's  Digest,  487),  and  that  this  excep- 
tion exists  in  the  case  of  a  ^^  sole  trader,  under  the  statute ;"  that 
a  sale  of  property  so  purchased,  under  execution  against  the  hus- 
band, would  be  a  cloud  on  the  title,  for  she  would  have  to  show  in 
ejectment,  affirmatively,  that  she  had  complied  with  the  conditions 
prescribed  by  the  statute.  (Alver%(m  t.  Jone%^  10  Cal.  9 ;  see  also 
Smith  V.  Smith,  12  Id.  216  ;  Meyer  v.  Eimer,  Id.  247.) 

It  has  also  been  decided  that  when  the  property  invested  does 
not  exceed  $5,000,  it  may  come  from  the  husband,  unless,  at  the 
time,  he  is  in  embarrassed  circumstances,  when  it  is  void  as  against 
his  creditors.     {GhMman  v.  ScanneUy  7  Cal.  455.) 

D.  Bdden  and  J.  L  Caldwell,  for  Respondents. 

The  declaration,  filed  by  plamtiff  as  a  sole  trader,  omits  the 
words :  "  Upon  her  own  account  and  in  her  own  name,"  but  follows 
the  statute  in  all  other  respects,  and  also  contains  the  special 
declaration  that  ^'  she  wSl  be  responsible  in  her  own  name  for  all 
the  debts  and  liabilities  she  contracts  as  sole  trader."  Statutes  are 
not  to  be  construed  or  expounded  upon  mere  technical  rules,  unless 
such  is  the  apparent  intention  of  the  Legislature.  (14  Mass.  88 ; 
1  Pick.  468  ;  4  Mass.  534.) 

The  Supreme  Court  of  this  State  has  said :  "  Literal  conformity 
is  not  as  a  general  rule  required ;  a  substantial  compliance  is  all 
that  is  necessary.  When  the  end  is  answered,  the  mere  mode  is 
not  usually  of  the  substance  of  the  act."  (Ingoldshy  v.  Juan,  12 
Cal.  577.) 

What,  then,  was  the  object  and  purpose  of  the  Sole  Trader  Act  ? 
It  was,  says  this  Court,  designed  for  the  protection  of  married 
women  against  thriftless  and  improvident  husbands.  To  use  the 
language  of  the  Court :  "  They  (tiie  Legislature)  designed  to  afibrd 
to  every  married  woman  an  opportunity  of  providing  against  the 
improvidence  or  misfortunes  of  her  husband,"  etc.  It  was  a  bene- 
ficial act,  and  one  designed  to  remove  disabilities  from  the  wife 
otherwise  existing  under  coverture ;  it  is  therefore  an  enabling  act, 
and  will,  by  the  Courts,  be  liberally  and  beneficially  construed. 

In  Goode  v.  Smiih  ^   Wife  (18  Cal.  81),  tiie  certificate  to 
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the  wife's  acknowledgment  omitted  the  words  "  undue  influence," 
and  the  Court  held  that  the  certificate  was  sufficient ;  nor  does  the 
certificate  in  that  case  assert  in  the  language  of  the  statute,  '^  that 
the  contents  of  the  deed  were  made  known  to  her ;"  but,  in  lieu 
thereof,  "  well  knowing  the  contents  thereof,"  after  due  explanation 
by  me  made ;  and  yet  the  Supreme  Court  say  the  yariation  in  form 
shall  not  vitiate  her  act. 

The  Court  there  gives  this  liberal  construction,  notwithstanding 
the  construction  of  the  statute  then  passed  upon  was  designed  to 
allow  the  wife,  with  all  the  safeguards  thus  thrown  around  her,  to 
alienate  her  common  property  in  the  homestead ;  which  statutes, 
removing  disabilities  for  the  purpose  of  acquiring  property  by  the 
class  of  persons  so  laboring  under  disabilities,  have  always  been 
liberally  construed.  (See,  also,  Brewster  et  cU,  v.  Ludkins  et  <il,y 
19  Cd.  162.) 

It  being  shown  that  plaintiff  was  a  sole  trader,  and  had  taken  the 
requisite  steps  to  constitute  her  such,  none  of  the  presumptions 
which  follow  fi^m  coverture,  can  be  indulged  or  assumed.  This 
Court  has  well  said :  "  Presumptions  are  indulged  to  supply  the 
absence  of  facts,  but  never  against  ascertained  and  established 
facts."  ^Boffffs  V.  Merced  Mining  Co.^  14  Cal.  376 ;  Seirs  of 
Nieto  V.  Carpenterj  April  Term,  1863.) 

The  fact  that  plaintiff  is  doing  business  as  a  sole  trader,  and  that 
this  property  is  employed  by  her  in  her  business  as  a  sole  trader, 
being  first  established  as  a  fact,  no  conclusion  will  or  can  be  pre- 
sumed directiy  in  opposition  to  those  facts.  A  presumption  belong- 
ing exclufflvely  to  coverture,  cannot  be  applied  to  a  relation  which 
does  away  with  aU  the  effects  and  disabilities  consequent  upon  such 
coverture.  In  the  case  of  McKune  v.  McOarvey  ^  McKeon  (6 
Cal.  497),  this  Court  has  said  that, ''  the  effect  of  tiie  statute  was 
to  make  such  married  woman  B,femme  sole  as  to  the  particular  busir 
ness  or  profession  in  which  she  was  engaged."  And  in  Qvttman 
V.  Scanndl  (7  Cal.  455),  the  same  principle  is  affirmed;  and 
though  Justice  Burnett  dissented  in  that  case  it  was  not  upon  this 
point  of  decision.  And  in  Alverson  v.  Jones  et  al.  (10  Cal.  9), 
Justice  Burnett,  in  ^ving  the  opinion  of  the  Court,  says :  ^^  The 
right  of  ^iie  wife  to  acquire  property  by  purchase,  during  marriage, 
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can  only  exist  as  an  exception  to  the  general  rule,  as  laid  down  in 
section  second.  This  exception  does  exist  in  the  case  of  a  sole 
trader  under  the  statute."  And  in  the  same  case,  the  Court  says : 
^'  The  purchaser  under  execution  to  recoYor  possession  of  the 
property  would  have  on  his  part  to  prove :  First,  the  marriage ; 
second,  the  conveyance  to  the  wife ;  third,  conveyance  to  him ; 
fourth,  possession  in  defendants.  This  would  give  him  a  prima 
facie  right  to  recover.  To  overcome  this  prima  facie  case,  the 
wife  would  have  to  show  that  she  was  a  sole  trader  at  the  time  of 
the  conveyance  to  her,"  etc.  That  she  had  "  complied  with  the 
conditions  prescribed  by  the  statute." 

If,  then,  the  fact  being  established  that  the  wife  is  a  sole  trader 
will  overcome  the  prima  facie  case,  arising  from  the  purchase  by 
the  wife,  made  during  coverture,  ergo^  this  fact  once  established, 
viz.:  that  the  wife  is  a  sole  trader,  overcomes  all  other  presumptions 
which  spring  from  the  marital  relation,  concerning  her  property.  In 
other  words,  the  premises  would  then  be  destroyed,  which  would 
otherwise  support  the  presumption ;  the  prima  fade  case  gone, 
there  would  be  no  premises  to  support  the  presumption. 

Meyer  v.  Emzer  ^  Wife  (12  Cal.  247),  is  the  leading  case 
upon  the  point  urged  by  appellants  of  presumption  of  common 
property. 

That  decision  was  based  upon  the  act  defining  the  rights  of 
husband  and  wife,  and  upon  the  cases  cited  fit)m  the  Supreme 
Courts  of  Texas,  Louisiana,  and  Pennsylvania. 

The  Sole  Trader  Act  is  a  special  statute  perhaps  not  existing  in 
the  statutes  of  any  other  State.  It  was  passed  about  two  years 
after  the  statute  defining  the  rights  of  husband  and  wife  was  passed ; 
therefore,  the  class  of  cases  falling  under  the  Sole  Trader  Act  must 
constitute  exceptions  to  the  general  rules  laid  down  by  this  Court 
in  the  case  of  Meyer  v.  £inzer  ^  Wife^  before  cited. 

The  Sole  Trader  Act  was  designed,  says  the  Court  m  the  case  of 
McEwen  v.  Q-arvey^  before  cited,  "  to  invest  the  wife  with  peculiar 
privileges  as  ^femme  9oleJ* 

The  decisions,  therefore,  made  upon  the  act  defining  the  rights  of 
husband  and  wife,  cannot  control  the  Sole  Trader  Act,  passed  long 
thereafter.    But  when  the  first  act  conflicts  with  the  latter,  the  last 
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act  miist  control  the  former  act ;  nor  can  those  decisions  be  authority 
upon  a  statute  designed  solely  as  an  exception  to  the  statute  upon 
which  they  are  based,  concerning  the  marital  relation. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

The  plaintiff  in  this  case  is  a  married  woman,  and  claims  to  be  a 
sole  trader.  She  brings  this  action  to  enjoin  the  defendant,  Knowl- 
ton,  the  Sheriff  of  Nevada  County,  fix)m  selling  certain  real  estate 
(claimed  by  her  as  her  sole  and  separate  property,  acquired  by  her 
as  such  sole  trader,)  under  an  execution  issued  on  a  judgment 
against  her  husband.  The  plaintiff  recovered  judgment,  and  de- 
fendants moved  for  a  new  trial,  which  was  denied,  and  they  appeal 
firom  the  judgment  and  the  order  refusing  a  new  trial. 

The  deed  to  the  plaintiff  of  the  property  in  controversy  is  dated 
June  30th,  1860,  and  is  made  to  her  directiy  for  the  consideration  of 
$1,000,  expressed  to  have  been  paid  by  her  to  the  grantors.  It  is 
in  the  usual  form  of  a  deed  of  bargain  and  sale.  She  is  not 
described  in  the  deed  as  a  married  woman,  nor  does  it  purport  to 
convey  the  property  to  her  sole,  separate,  or  exclusive  use,  nor  does 
it  state  tiiat  she  purchased  the  property  as  a  sole  trader.  This 
Court  has  decided  that  a  conveyance  of  this  kind  to  the  wife  during 
coverture  constitutes  it  prima  fa^  common  property.  (Meyer  v. 
Eimerj  12  Cal.  247  ;  Tryon  v.  SwUon,  13  Id.  490 ;  Alversm  v. 
Jones^  10  Id.  9.)  And  the  burden  of  proof  is  on  the  wife  to  show 
that  it  is  her  separate  property  and  not  that  of  the  community.  As 
communiiry  property  it  is  liable  for  the  debts  of  the  husband. 

In  this  case  the  wife  claims  that  she  is  a  sole  trader,  and  that  she 
purchased  it,  and  has  used  it  to  carry  on  her  business  as  a  sole  trader. 
The  burden  of  proof  of  this  claim  is  upon  her.  (Alverson  v.  Jonei^ 
10  Cal.  9.)  To  sustain  her  case  she  offered  in  evidence  the  follow- 
ing declaration: 

^'  State  of  California,  Country  of  Nevada :  H.  Adams,  resident 
of  Nevada  City,  and  wife  of  P.  Adams,  hereby  declares  that  she 
intends  to  carry  on  the  business  of  restaurant  and  hotel  keeping, 
accommodating  boarders  and  lodgers,  in  the  City  of  Nevada,  and 
from  this  date  she  will  be  individually  responsible  in  her  own  name 
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for  all  debts  contracted  by  her  on  account  of  her  said  business ; 
that  the  amount  of  money  invested  in  said  business  does  not  exceed 
or  equal  five  thousand  dollars.  H.  ADAMS. 

"  Subscribed  and  sworn  to  before  me,  this  third  day  of  July, 
1867.  J.  J.  Caldwell,  Notary  Public." 

This  declaration  was  also  duly  acknowledged  and  was  recorded 
in  the  Recorder's  office  of  Nevada  County,  among  the  records  of 
separate  property  of  married  women.  The  Sole  Trader  Act  re- 
quires that  she  '^  shaQ  make  a  declaration  before  a  Notary  Public, 
or  other  person  authorized  to  take  acknowledgments  of  deeds,  that 
she  intends  to  carry  on  business  in  her  own  name  and  on  her  own 
account,  specifically  setting  forth  in  her  declaration  the  nature  of 
the  bufflness,  trade,  profesmon,  or  art ;  and  from  that  date  she  shall 
be  individually  responsible  in  her  own  name  for  all  debts  contracted 
by  her  on  account  of  her  sidd  trade,  business,  profession,  or  art,'' 
etc.  The  requirements  of  the  statute  are  plain  and  simple.  There 
are  three  essential  &ctR  to  be  stated  in  the  declaration — first,  that 
she  intends  carrying  on  some  certain  business,  specifically  describing 
it ;  second,  that  she  intends  to  carry  on  such  business  in  her  own 
name,  and,  third,  on  her  own  account.  Soth  of  these  last  requi- 
sites are  omitted  in  this  declaration,  whether  intentionally  or  by 
mistake  of  the  person  writing  it  does  not  appear,  nor  can  it  make 
any  difierence  how  it  occurred,  as  in  either  case  the  defect  is  fatal. 
The  statute  is  in  derogation  of  the  common  law,  and  the  rights  con- 
ferred by  it  can  only  be  acquired  by  at  least  a  substantial  compli- 
ance witJi  its  provisions.  The  facts  omitted  in  this  case  are  of  a 
substantial  character,  and  essential  to  the  validity  of  the  declara- 
tion. We  look  in  the  instrument  in  vain  to  find  any  language  of 
equivalent  import.  The  statement  that  ^^  she  will  be  individually 
responsible  in  her  own  name  for  all  debts  contracted  by  her  on 
account  of  her  said  business,"  is  but  copying  what  the  statute 
declares  shall  be  the  legal  effect  of  the  declaration  when  properly 
made  and  recorded.  They  do  not  state  that  she  intends  to  carry 
on  the  business  in  her  own  name,  or  on  her  own  account,  but  merely 
declares  the  extent  to  which  she  will  be  responsible.  The  declara- 
tion  is  insufficient  to  sustain  her  claim  to  hold  this  property  as  a 
sole  trader. 
The  judgment  is  reversed  and  the  cause  remanded. 
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THE  SUPREME  COURT, 

JULY   TERM,  1863. 


COHEN  V.   WRIGHT. 

The  Act  of  April  25ih,  1863,  requirixig  attorneys  at  law  and  litigants  to  file 
affidavits  of  allegiance  to  the  Government  of  the  United  States  as  therein 
prescribed,  is  constitntional. 

Sec.  3  of  Article  1 1  of  the  Constitution,  containing  the  form  of  oath  to  be  admin- 
istered to  State  officers,  does  not  prohibit  the  Legislature  from  prescribing  an 
oath  to  such  officers  in  a  difierent  form  of  words  from  that  therein  used,  if  the 
meaning,  object,  and  intent  of  the  section  be  not  violated. 

An  attorney  at  law  is  not  a  person  holding  an  "  office  of  public  trost,''  within  the 
meaning  of  those  terms  as  used  in  the  prohibitory  clause  of  Sec.  3,  Art.  11, 
of  the  Constitution. 

The  right  to  practice  law  is  not  a  natural  or  constitutional  right,  but  a  statutory 
privilege,  subject  to  the  control  of  the  Legislature.  The  exclusion  of  an 
attorney  by  a  test  oath  is  not  in  the  nature  of  a  punishment  for  a  criminal 
ofiense,  but  a  denial  of  a  privilege  forfeited  by  failure  to  comply  with  a  pre- 
requisite condition. 

Courts  without  any  special  statutory  provision  may  strike  from  the  rolls  an  attor- 
ney guilty  of  disloyalty  or  treasonable  acts,  under  their  general  power  of 
supervision  over  the  morality  of  their  own  officers.  They  may  also  require 
an  attorney  to  whom  such  ofiense  is  imputed,  to  purge  himself  therefrom  by 
his  own  oath. 

The  right  to  practice  law  is  not  "  property,"  nor  in  any  sense  a  "  contract,"  within 
the  constitntional  meaning  of  those  terms. 
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Courts  cannot  declare  a  law  void,  npon  the  ground  that  it  is  contrary  to  "  the 
spirit  and  policy  of  the  Constitution/'  unless  it  is  at  variance  with  some 
express  or  clearly  implied  provision  of  that  instrument. 

The  payment  by  a  lawyer,  of  a  United  States  license  tax,  imposed  by  the  Bevenue 
Law  of  1862,  does  not  entitle  him  to  practice  his  profession  without  taking  the 
oath  prescribed  by  the  State  law. 

There  is  nothing  in  the  Constitution  which  prohibits  the  Legislature  from  closing 
the  doors  of  the  Courts  against  traitors  and  their  aiders  and  abettors,  or  which 
requires  that  this  shall  not  be  done  until  after  conviction  of  the  crime  in  a 
regular  criminal  trial ;  or  which  prohibits  the  Legislature  from  requiring  of 
those  litigating  in  the  Courts,  that  they  shall  purge  themselves  by  their  own 
oath  of  the  imputed  ofiense  before  they  shall  claim  their  aid. 

The  citizen  cannot  demand  protection  from  the  Government  without  he  renders 
to  it  the  equivalent  of  obedience  and  support.  When  he  refuses  this  obedience 
and  support,  and  aids,  assists,  countenances,  or  encourages  those  who  are 
struggling  to  overthrow  the  Government,  he  forfeits  all  right  to  the  use  of  its 
Courts. 

The  State  may  exclude  from  its  Courts  those  who  are  guilty  of  dislo3ralty  to  the 
nation  of  which  the  State  is  a  part,  as  well  as  those  disloyal  to  the  State  Gov- 
ernment directly. 

The  Act  of  April  25th,  1863,  requiring  from  litigants  an  oath  of  allegiance, 
operates  not  upon  the  right  of  action  but  upon  the  remedy  alone,  which  is 
subject  to  legislative  control,  and  the  Act  does  not  so  burden  the  remedy  as 
to  render  it  useless  or  impracticable. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
Nathaniel  Bennett^  for  Appellant. 

I.  The  Legislature  has  no  constitutional  right  or  power  to  pass 
an  act  punishing  disloyalty  to  any  Government,  but  the  State 
Government.  But  this  act  is  an  effort  to  enforce  loyalty  to  a 
sovereignty  other  than  that  of  the  State.  This  State  has  no  right 
to  punish  crimes  of  any  kind  against  any  other  State  or  (Jovem- 
ment.  The  State  cannot  punish  crimes  committed  beyond  its  terri- 
torial jurisdiction.  But  the  oath  requires  a  person  to  swear  that 
he  has  not  committed  the  imputed  offenses  anywhere,  either  witiiin 
this  State  or  without.  The  Constitution  of  the  United  States  does 
not  regulate  the  punishment  of  crimes  against  a  State.  (^Barker 
v.  The  People,  8  Cow.  702,  703.)    Neither  does  tiie  State  Conr 
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stitution  contemplate  the  ptuushment  of  crimes  agamst  the  United 
States. 

Again :  the  terms  "  Government  of  the  United  States  "  in  the 
oath  must  mean  something  different  from  the  ^^  Constitution  of  the 
United  States  "  and  the  "  Constitution  of  the  State  of  California," 
for  these  two  have  previously  been  mentioned  in  the  oath.  Con- 
sequently, these  terms  can  mean  nothing  else  than  the  Government 
as  at  present  administered,  in  other  words,  the  present  administra- 
tion. The  oath  also  speaks  of  ^^the  lawful  Government  of  the 
United  States. 

n.  The  act  is  in  violation  of  the  United  States  Tax  Law, 
approved  July  1st,  1863,  with  amendment  of  Act  of  March  4th, 
1863,  Sec.  64,  Sub.  31.  The  operation  of  this  Act  of  Congress  is 
to  authorize  every  person  who  has  psdd  his  license,  to  practice  as  a 
lawyer  during  the  term  through  which  the  license  extends.  (In 
re  Kirkj  1  Parker's  C.  C.  67  ;  Freeman  v.  Bobinson,  7  Ind.  321 ; 
Tapper  v.  Newton^  26  or  36  Eng,  Law  &  Eq.  336 ;  SeUmans  v. 
MHer,  20  or  12  Id.  853. 

m.  The  act  is  intended  as  a  punishment  of  treason.  If  so, 
it  punishes  in  advance  of  conviction  or  trial,  and  inflicts  a  punish- 
ment for  an  imputed  offense  which  is  not  treason.  The  definition 
of  treason  is  given  in  the  Constitution.  (Constitution,  Art.  1^ 
Sec.  20 ;   United  States  v.  Eanway,  1  Wallace,  Jr.  199,  200.) 

rV.  The  act  operates  as  a  denial  of  justice — a  governmental 
crime,  which  has  been  vigilantly  guarded  against  since  the  Magna 
Charta  of  King  John.  NvUi  negabi9nu9^  nulli  vendemus  jvMitiam. 

V.  The  act  mentions  two  different  oaths.  Which  one  is  to  be 
taken  by  attorneys?  Here  is  an  ambiguity  which  renders  the  act 
nugatory.  For  where  an  act  so  highly  penal,  can  be  expounded 
with  equal  propriety  in  two  different  ways,  it  cannot  be  enforced 
at  all. 

YL  The  act  of  the  Le^lature  is  a  violation  of  Sec.  20  of 
Art.  1  of  the  State  Constitution,  which  declares  that  "treason 
against  the  State  shall  consist  only  m  levying  war  against  it,  adher- 
ing to  its  enemies,  or  ^ving  them  ud  and  comfort." 

Vn.  Again :  By  Sec.  8,  Art.  1,  "  no  person  shall  be  com- 
pelled in  any  criminal  case,  to  be  a  witness  against  himself,"  and 
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^^no  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  presentment  or  indictment  by  a  grand 
jury."  But  the  act '  authorizes  a  proceeding  s^gainst  a  person  on 
the  ground  of  disloyalty — ^m  other  words,  incipient  treason — ^which 
would  not  be  sanctioned  by  the  Constitution  against  treason  itself. 
Treason,  by  the  Constitution,  consists  of  an  overt  act — ^by  this 
statute,  it  is  made  to  consist  of  thought  unexpressed.  And  a  person 
is  made,  negatively,  a  witness  against  himself,  without  a  criminal 
charge  even  being  preferred  against  him.  He  is  compelled  to 
exonerate  himself  from  a  crimmal  charge,  before  it  is  preferred 
against  him.  He  must  prove  himself  innocent,  before  any  evidence 
is  produced  of  his  guilt.  But  the  crime  impliedly  charged,  consists 
only  in  actually  levying  war.  A  conspiracy  to  subvert  the  Grovem- 
ment  is  not  treason.  QHx  parte  Bolman^  4  Cranch,  75 ;  2  Burr's 
Trial,  401-439.) 

Vin.  It  violates  Sec.  18  of  Art.  11,  which  provides  "  that 
laws  shall  be  made  to  exclude  from  office,"  etc.,  ''  those  who  shall 
hereafter  be  convicted  of  bribery,  perjury,  forgery,  or  other  high 
crimes."  This  enumeration  excludes  all  others.  Tbis  law  excludes, 
in  effect,  an  attorney  from  his  office,  by  imposing  such  penalties  as 
to  preclude  him  from  receiving  the  emoluments  of  his  office,  unless 
he  shall  take  an  oath  not  warranted  by  the  Constitution.  But,  if  a 
law  cannot  be  made,  in  a  given  instance,  to  ^'  exclude  from  office," 
it  cannot  be  made  to  deprive  one  of  office  after  he  has  attained  it. 
(See  Barker  v.  The  People,  3  Cow.  686,  703.) 

IX.  The  act  violates  the  Constitution  of  this  State  (Art.  11, 
Sec.  3)  by  requiring  of  attorneys  a  different  oath  from  that  speci- 
fied in  the  Constitution.  Attorneys  are  officers  within  the  meaning 
of  that  clause  in  the  Constitution.  (In  re  Application  of  Ooopevy 
22  N.  Y.  84,  92 ;  Fletcher  v.  Dangerfidd,  20  Cal.  427 ;  In  re 
Daniel  Wood,  1  Hop.  Q\  In  re  Attorneys'  OathB,  20  J.  R.  492 ; 
Waters  v.  Whittemore,  22  Barb.  698,  595  ;  Seymour  v.  Ellison, 
2  Cow.  13,  23-29 ;  Ray  v.  Birdseye,  6  Denio,  627 ;  Sohby  v. 
Smith,  3  Cow.  688 ;  In  re  Borsy,  7  Port.  Ala.  296 ;  LeiyVs 
Case,  1  Munf.  468 ;  See  also,  10  Paige,  366  ;  2  Denio,  607 ; 
Bamardiston's  Ch.  478;  3  How.  Pr.  402;  3  Barb.  196;  And 
see  further,  6  J.  R.  369  ;  9  Id.  253 ;  3  Cames,  221 ;  4  Greenl. 
632 ;  2  Cow.  589.) 
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This  clause  of  our  Constitution  was  adopted  from  the  New  York 
Constitution  of  1822,  under  which  the  above  decisions  were  made. 
And  where  a  constitutional  provision  of  one  State  is  adopted  by 
another,  the  construction  given  by  the  Courts  of  the  former  State, 
is  presumed  to  have  been  adopted  by  the  latter  State.  (^Attorney 
General  y.  Brunst,  3  Wis.  787.)  Our  statutes  are  full  as  to  the 
admission,  etc.,  of  attorneys.     (See  Wood's  Digest,  65-67.) 

X.  The  act  violates  Sec.  6  of  Art.  1  of  the  Constitution,  which 
declares  that  ^^  cruel  or  unusual  punishments  shall  not  be  inflicted," 
nor  "  excessive  fines  imposed."  It  is  a  cruel,  or,  if  not,  at  least, 
an  unusual  punishment,  to  deprive  a  person  of  all  his  rights  of 
property,  and  especially  before  he  has  been  convicted  of  any  offense. 
All  punishments  must  be  proportioned  to  the  nature  of  the  offense, 
and  when  they  are  not,  they  become  cruel,  or  unusual.  The  fine  of 
$1,000  imposed  on  attorneys  for  neglecting  to  take  the  oath  is 
"  excessive,"  within  the  meaning  of  the  Constitution.  The  Statute 
of  New  York  of  1813,  in  relation  to  dueling,  prescribing  an  oath 
remotely  analogous  to  the  present  oath,  was  deemed  by  the  profes- 
sion to  be  unconstitutional  under  the  Constitution  of  1777,  in  which 
Constitution  was  not  contained  the  clause  respecting  oaths  embodied 
in  the  Constitution  of  1822,  and  which  clause  has  been  transferred 
to  our  own  Constitution.  (See  B.  F.  Butler's  argument  in  Barker 
V.  The  People,  3  Cow.  687,  688.) 

XI.  .  The  act  violates  Sec.  1  of  Art.  1  of  the  Constitution, 
which  declares  that  "  all  men "  *  *  *  «  have  certain  inalienable 
rights,  among  which  are  those  of  *  *  *  acquiring,  possessing,  and 
protecting  property,  and  pursuing  and  obtaining  happiness." 

This  act  deprives  a  man  of  the  right  of  protectmg  his  property. 
The  guaranty  of  the  Constitution,  as  to  property,  is  the  same  as  to 
life,  or  liberty.  K  a  person  can,  by  such  an  act,  be  prevented  fix)m 
protecting  his  rights  of  property,  he  may  equally  well  be  prevented 
from  defending  his  life  or  liberty ;  as,  indeed,  he  is  by  this  act — ^for 
if  his  person  be  assaulted  he  cannot  maintain  an  action.  K  his 
character  be  slandered,  he  is  remediless.  If  his  domestic  relations 
be  interfered  with,  he  is  without  redress. 

Xn.  It  violates  Sec.  3  of  Art.  1,  which  declares  that  "  the  right 
of  trial  by  jury  shall  be  secured  to  all,  and  remsun  inviolate  forever." 
20 
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The  act  has  the  effect  of  taking  away  a  person's  rights  and  prop- 
erty without  a  trial  by  jury. 

XIII.  It  violates  Sec.  16  of  Art.  1,  which  declares  that  "  no 
law  shall  be  passed  impairing  the  obligation  of  contracts." 

This  law  has  the  effect  of  impairing  the  obligation  of  contracts 
between  attorneys  and  their  clients.  And  as  to  parties  to  suits — 
taking  away  the  remedy,  or  so  far  changing  it  as  to  affect  the  sub- 
stance of  the  contract  which  may  be  in  suit,  necessarily  impairs  it. 
(See  People  v.  ffa^s,  4  Cal.  127 ;  Seah  v.  Mitchell,  5  Id.  402 ; 
Branson  v.  Kimie,  1  How.  U.  S.  311 ;  McCrackm  v.  Haywardy 
2  Id.  608 ;  QuackenbiMh  y.  Danks,  1  Denio,  128 ;  Same,  3 
Id.  594.) 

Xiy.  It  violates  the  latter  clause  of  Sec.  8  of  Art.  1,  which 
declares  that  ^^  no  person  shall  be  compelled  to  be  a  witness  agunst 
himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  QOreme  v.  James,  2  Curtis'  C.  C.  187-189; 
Wymhamer  v.  The  People,  3  Keman,  378  ;  Ervine^s  Appeal,  16 
Penn.,  4  Harris,  256 ;  BuOer  v.  Palmer,  1  Hill,  324 ;  Morris 
v.  The  People,  24  Barb.  232  ;  Taylor  v.  Porter,  4  Hill,  140.) 

It  violates  the  clause  in  the  same  section  which  guarantees  that  a 
'^  party  accused  shall  be  allowed  to  appear  and  defend  in  person 
and  by  counsel." 

Under  this  law  every  person  in  the  State  may  be  accused,  and 
he  is  required  to  clear  himself  by  his  own  oath,  instead  of  being 
allowed  to  appear  and  defend  against  the  accusation  '^  in  person 
and  by  counsel." 

XV.  The  act  violates  the  spirit  of  the  Constitution ;  in  other 
words,  the  fundamental  principles  of  a  &ee  government.  (See 
Barker  v.  The  People,  3  Cow.  689— Butier's  argument ;  Colder 
et  al.  V.  BuU,  3  Dall,  386  ;  Fletcher  v.  Peck,  6  Cranch.  87, 136 ; 
Green  v.  Biddle,  8  Wheat.  1,  88.)  The  act  has  the  effect  of 
takmg  the  property  of  one  person  and  ^ving  it  to  another.  The 
Legislature  has  no  power  to  do  this.  (^Taylor  v.  Porter,  4  Hill, 
140.) 

XYI.  An  act  of  the  Legislature,  in  theory,  is  to  endure  forever, 
unless  it  be  limited  to  a  shorter  period  by  its  own  terms.  True,  it 
may  be  repealed,  but  this  does  not  enter  into  the  contemplation  of 
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iihe  act  itself.  It  must  be  tested  by  the  same  rule  as  if  it  were  to 
be  permanent. 

The  act  under  consideration  cannot  stand  this  test,  and  be  held 
constitutional.  Suppose  the  present  war  closed,  and  some  of  those 
persons  now  in  arms  agunst  the  United  States  should  settle  in 
California.  Test  this  act  by  a  suit  in  which  such  a  person  might 
become  engaged.     The  result  is  palpable. 

XVn.  The  admission  of  an  attorney  is  a  judicial  act,  as  much 
so  as  any  other  judgment  of  a  Court.  (In  re  Cooper^  22  N.  Y. 
67,  81,  82,  84-86.) 

The  admission  of  an  attorney  being  a  judicial  act,  his  deprivation 
of  the  office  can  only  be  by  a  judicial  act. 

XVIII.  The  act  should  have  only  a  prospective  effect — that  is, 
it  should  be  construed  so  as  to  operate  only  upon  attorneys,  etc., 
admitted  since  the  passage  of  tiie  act.  Courts  always  construe 
such  laws  so  that  they  shall  not  operate  retrospectively.  QPlumb 
V.  Sawyer^  21  Conn.  351  or  381 ;  Kennett^s  Petition^  4  Foster's 

N.  H.  139 ;  TTurm  v. ,  4  Cal.  —  ;  SooU  v.  McaiynUj  21 

Id.  676,  277 ;  Bank9-  v.  Quackenlmahy  1  Denio,  128 ;  Same^ 
8  Id.  694  ;  The  People  v.  Mayor,  etc.,  6  Barb.  209 ;  1  Comstock, 
129 ;  Sackett  v.  Andross,  6  Hill,  334-437,  and  362-366.) 

XIX.  Suppose  two  or  more  persons,  plaintifls  or  defendants  to 
a  suit,  and  notice  served  on  one,  who  refuses  to  take  the  oath,  what 
is  to  become  of  the  suit  as  to  the  other  co-plaintiiis  or  co-defendants  ? 
The  act  says  the  suit  shall  be  ^^  absolutely  dismissed,  and  no  other 
suit  shall  ever  be  maintamed,"  etc. 

Again,  suppose  a  party  is  a  non-resident  of  the  State.  He  may 
not  have  heard  of  the  act  until  months  after  the  time  of  its  taking 
effect,  but  he  is  required  to  swear  as  to  the  matters  prescribed  by 
the  oath,  from  the  twenty-fifth  day  of  April,  1863.  He  may  have 
been  compelled,  in  the  State  of  his  residence,  to  take  an  oath 
directiy  the  reverse  of  this. 

Again,  suppose  the  party  to  be  a  foreigner,  a  subject  and  reat- 
dent,  for  instance,  of  England.  Compelling  him  to  take  the  oath, 
infringes  the  treaties  between  Great  Britain  and  the  United  States, 
which  respectively  guarantee  to  the  citizens  of  each  government 
the  right  to  appeal  to  the  courts  of  justice  for  the  enforcement  and 
protection  of  their  rights. 
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XX.  Every  person  has  a  constitutional  right  of  eligibility  to 
office,  unless  he  has  been  convicted  of  some  crime.  (^Barker  v. 
The  People,  3  Cow.  706,  707,  703  ;  In  re  DorBey,  7  Porter,  Ala. 
293.)  The  Legislature  might,  vrith  the  same  legal  propriety, 
debar  a  man  of  the  right  to  prosecute  or  defend  a  suit  unless  he 
would  make  oath  that  he  had  not,  since  the  twenty-fifth  day  of 
April,  "  aided,  assisted,  countenanced,  or  encouraged,"  the  commis- 
sion of  murder  or  any  other  crime,  and  that  he  would  not  do  so  here- 
after. The  principle  is  the  same  in  both  cases.  Or,  the  Legisla- 
ture might  require  an  oath,  that  he  had  not  used  profane  language ; 
or,  that  he  had  attended  and  would  attend  church  every  Sunday ; 
or,  that  he  would  not  aid,  etc.,  the  Odd  Fellows  or  Masonic  socie- 
ties ;  or,  that  he  would  not  break  the  Sabbath ;  or,  that  he  had  not 
since  the  twenty-fifth  of  April,  aided,  etc.,  and  would  not  hence- 
forth aid,  etc.,  dueling ;  or,  this  oath  nught  as  well  be  required  as 
a  qualification  for  voting;  or,  it  might  as  well  have  been  required 
of  the  Judges  of  the  old  Superior  Court  of  San  Francisco.  This 
Court  depended  for  existence  on  the  statute.  It  was  not  a  consti- 
tutional Court.  The  Legislature  might  as  well  have  required  such 
an  oath  of  those  Judges  before  a  suit  could  proceed  in  their  Court; 
or,  the  Le^lature  might  say  that  the  purchaser  of  goods  from  a 
merchant  or  mechanic,  on  credit,  might  serve  the  notice  mentioned 
in  the  statute,  and  unless  the  merchant  or  mechanic,  within  ten 
days  after  such  service,  should  take  the  oath,  he  should  forever  be 
debarred  from  brin^g  suit  to  recover  the  demand.  Or,  this  oath 
might  be  required  of  all  clergymen,  before  preaching  their  next 
sermon,  under  the  penalties  of  the  act ;  and  of  physicians,  before 
drawing  their  next  prescription ;  and  of  dentists,  before  extracting 
their  next  tooth ;  and  of  gamestertii^  before  playing  their  next  ante ; 
and  so  on,  through  all  departments  of  business,  and  all  ramifications 
of  society.  Or,  the  Legislature  might  say  that  a  man  shall  not  have 
the  right  of  defending  his  own  life,  his  person,  his  family,  or  his 
property,  when  lawlessly  assailed,  unless  he  had  taken  this  oath. 

The  act  imposes  a  penalty  beyond  the  reach  of  executive  clem- 
ency.    (See  In  re  Dorsey,  7  Port.  295.) 

E.  W.  F.  Sloan^  also,  for  Appellant. 
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The  object  of  every  Act  of  the  Legislature  is  required  to  be 
eicpressed  in  the  title.  This  bears  the  imposmg  tide  of — ^'^An 
Act  to  exclude  Traitors  and  Alien  Enemies  from  the  Courts  of 
Justice  in  Civil  Cases." 

The  object,  then,  of  this  act,  is  to  deny  all  redress  for  civil  inju- 
ries, to  traitors  and  alien  enemies ;  and  to  prohibit  traitors  from 
practicing  law  in  the  Courts  of  Justice  m  this  State.  It  under- 
takes to  make  the  failure  to  take  the  prescribed  oath  an  act  of 
treason  agamst  the  United  States. 

Whence  did  the  Legislature  of  California  derive  the  power  to 
enact  a  law  of  that  character  ?  The  Congress  of  the  United  States 
can  provide  for  the  pimishment  of  treason,  but  cannot  make  that 
an  act  of  treason,  which  is  not  made  so  by  the  Constitution.  The 
Federal  Constitution  declares  that :  ^^  Treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in  adher- 
ing to  their  enemies,  giving  them  aid  and  comfort."  (Art.  8,  Sec. 
8.)  It  further  provides  that :  "  No  person  shall  be  convicted  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  Court." 

The  power  of  Congress  extends  only  to  declaring  the  punish- 
ment; and  even  in  that  respect,  it  is  expressly  limited.  "No 
attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted." 

The  Legislature  of  California  has  not,  even,  the  power  to  declare 
what  shall  be  treason  against  the  State.  The  Constitution  of  the 
State  provides  that :  "  Treason  against  the  State  shall  consist  only 
in  levying  war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort." 

It  is  perfectiy  evident,  therefore,  that  the  Legislature  cannot  pre- 
scribe a  test  oath,  and  make  the  failure  to  take  it  an  act  of  treason, 
either  against  the  State  of  Califomia,  or  the  United  States ;  and 
that,  in  attempting  to  do  so,  it  has  clearly  transcended  its  powers. 

The  Statute  of  1851  provides  that  each  attorney  and  counselor 
in  this  State,  before  his  admission  to  the  bar,  shall  take  an  oath  to 
support  the  Constitution  of  the  United  States  and  of  the  State  of 
Califomia,  and  to  discharge  the  duties  of  attorney  and  counselor  to 
the  best  of  his  knowledge  and  ability.     It  is  the  oath  proscribed  by 
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Sec.  3,  Art.  11,  of  the  State  Constitution.  All  officers,  legislative, 
executive,  and  judicial,  are  required  to  take  the  same  form  of  oaih, 
before  entering  on  the  duties  of  their  respective  offices.  And  the 
Constitution  declares  that :  "  No  other  oath,  declaration,  or  test, 
shall  be  required  as  a  qualification  for  any  office  or  public  trust." 

The  Constitution  seems  to  have  exhausted  the  subject  of  test 
oaths.  As  to  all  superior  officers,  the  form  and  extent  of  the  oath 
are  fixed  by  it.  The  power  of  the  Le^lature  over  the  subject  is 
limited  to  that  of  exempting  inferior  officers  altogether.  Attorneys 
and  coimselors  are  officers  of  the  Courts,  and  as  such  were  required 
by  the  Statute  of  1851,  to  take  the  oath  prescribed  by  the  Consti- 
tution for  other  officers.  As  inferior  officers,  they  might  have  been 
exempted  by  the  Legislature,  but  no  other  form  of  oath  could  be 
imposed  except  that  prescribed  by  the  Constitution.  It  would 
have  been  strange  and  inconsistent,  indeed,  if  the  Constitution  had 
authorized  the  Legislature  to  impose  upon  attorneys  and  counselors 
more  comprehensive  oaths  than  it  had  prescribed  for  those  who 
were  elected  to  fill  offices  of  the  highest  dignity  and  trust  in  the 
State. 

But  apart  firom  all  this,  what  was  supposed  to  be  the  defect  in 
« the  then  existing  laws  which  the  Legislature  intended  to  cure  by 
the  act  in  question  ? 

"Was  the  obligation  to  support  the  Constitution  of  the  United 
States  and  of  the  State  of  California,  by  whicn  all  attorneys  and 
counselors  were  solemnly  bound,  not  deemed  sufficiently  compre- 
hensive to  exclude  traitors  firom  the  practice  of  the  law  ? 

It  is  undeniably  true,  that  a  person  may  support  the  Constitution 
of  the  United  States,  whilst  he  openly  disapproves  of  every  uncon- 
stitutional measure  of  the  Federal  Government.  It  is  impossible  to 
yield  to  such  a  measure  without,  to  the  same  extent,  withdrawing 
support  from  the  Constitution.  We  have  no  such  political  maxim 
here  as  that  the  Government  can  do  no  wrong.  The  exercise  of 
supreme  power  is  government.  But  supreme  power  may  be,  and 
often  has  been,  usurped.  The  infallibility  of  the  Government  is  a 
doctrine  not  to  be  found  in  the  Constitution  of  the  United  States. 
When  it  declared  that :  "  This  Constitution  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof,  etc.,  shall 
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be  the  supreme  law  of  the  land,"  it  recognizes  the  liability  of  the 
Government  to  overstep  the  constitutional  limits  of  its  authority. 
If  Congress  should  pass  an  act,  with  the  sanction  of  the  Federal 
executive,  "  respecting  an  establishment  of  religion,  or  prohibiting 
the  free  use  thereof,  or  abrid^g  the  liberty  of  speech,  or  of  the 
press,"  no  one  would  pretend  to  say  that  it  was  a  law  made  in  pur- 
suance of  the  Constitution.  It  would  be  no  part  of  the  supreme 
law  of  the  land,  and  the  Judges  in  every  State  would  not  be  bound 
thereby.  It  would  be  the  duty  of  the  Judges  to  declare  it  void. 
The  Government  might,  nevertheless,  seek  to  enforce  it  by  the 
employment  of  military  power,  and  if  successful,  however  uncon- 
stitutional the  measure  might  be,  it  would  still  be  the  act  of  the 
Gk>vemment.  No  one  can  deny  this ;  and  yet,  all  who  oppose,  or 
refflst,  would,  in  the  opinion  of  the  Legislature,  be  guilty  of  dis- 
loyalty. 

The  Legislature,  evidentiy,  did  not  regard  the  obligation  to  sup- 
port the  Constitution  of  the  United  States,  and  of  the  State  of 
California,  as  comprehending  that  of  bearing  ^^true  faith,  and 
alle^ance  to  the  Government  of  the  United  States."  If  the  lat- 
ter obligation  is  not  comprehended  by  the  former,  it  is,  necessarily, 
repugnant  to  it. 

How  can  any  one  conscientiously  swear  that  he  will  bear  true 
faith  and  allegiance  to  the  Government  of  the  United  States,  what- 
ever policy  it  may  pursue,  or  whatever  measure  it  may  adopt,  whilst 
he  also  swears  that  he  will  support  the  Constitution  which  limits  the 
powers  of  that  Government  ?  It  is  no  answer  to  say  that  the  Gov- 
ernment may  always  act  under  authority  of,  and  in  harmony  with, 
the  Constitution.  The  obligation  to  bear  true  faith  and  allegiance 
to  the  Government  is  not  made,  by  the  language  of  the  act  in  ques- 
tion, to  depend  upon  that  condition.  I  cannot  perceive  how  any 
one  can  take  the  prescribed  oath  without  committing  perjury  in  the 
very  act  of  taking  it. 

The  plaintiff  is  allowed,  if  a  resident  of  the  county,  ten  days 
within  which  to  subscribe  and  file  the  oath ;  if  a  resident  of  the 
State,  without  the  county,  forty  days ;  if  a  non-resident,  he  is 
allowed  such  time  as  the  Court  or  a  Judge  thereof  may  determine. 
Upon  the  failure  of  the  plaintiff  to  take  the  prescribed  oath  within 
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the  allotted  time,  the  case  is  to  be  dismissed,  and  no  other  suit  can 
ever  be  maintained  by  said  plaintiff,  his  grantees,  or  assigns,  for  the 
same  cause  of  action.  No  exception  is  made  in  favor  of  the  luna- 
tic who  appears  by  his  committee,  or  the  infant  who  sues  by  his 
prochein  ami,  or  guardian  ad  litem. 

The  effect  of  the  notice  is  a  stay  of  all  proceedings  in  the  prose- 
cution of  the  cause ;  the  consequence  of  the  plaintiff's  &ilure  to 
comply,  is  a  perpetual  bar  to  the  recovery  of  the  demand. 

The  defendant  is  not  required  to  allege  facts  against  the  plaint- 
iff upon  which  the  latter  might  take  issue ;  he  is  subjected  to  no 
responsibility — ^not  even  to  that  of  a  comanon  informer ;  the  vague 
charge  of  disloyalty  is  but  inferentially  made  in  the  form  of  a 
notice.  But  the  moment  the  notice  is  given,  the  protecting  power 
of  the  law,  so  far  as  the  rights  of  the  plaintiff  are  concerned,  is 
instantly  suspended,  until  he  takes  an  expurgatory  oath.  K  he 
declines,  he  becomes  an  outiaw. 

No  matter  how  blameless  his  life  may  have  been ;  no  matter  how 
patriotic,  how  honest,  how  pure  and  conscientious,  he  must  take  the 
oath,  or  be  placed  beyond  the  protection  of  the  municipal  law,  and 
branded  as  a  traitor. 

Treason  against  the  State  is  defined  by  the  Constitution  of  the 
State ;  nothing  can  be  added  by  the  Le^slature.  There  is  such  a 
crime  as  treason  against  the  State ;  but  the  Legislature  may  not 
have  been  aware  of  it.  And  no  person  can  be  held  to  answer  for 
such  crime,  unless  on  presentment  or  indictment  of  a  grand  jury ; 
and,  in  any  trial,  the  party  accused  shall  be  allowed  to  appear  and 
defend  in  person  and  with  counsel ;  and,  touching  the  truth  of  the 
charge,  a  jury  trial  is  secured  to  him.  Nor  can  the  party  accused 
be  convicted  of  treason,  unless  on  the  evidence  of  two  witnesses  to 
the  same  overt  act,  or  confession  in  open  Court.  These  are  the 
inalienable  rights  of  every  citizen  of  the  State  which  the  Legisla- 
ture cannot  take  away. 

Treason  against  the  United  States  is  defined  by  the  Constitution 
of  the  United  States,  and  nothing  can  be  added,  even  by  Congress. 
The  Legislature  of  California  can  have  no  power  to  impose  upon 
the  citizens  of  this,  or  any  other  State,  a  new  political  status  in 
reference  to  the  United  States.    That  is  unalterably  established  by 
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the  Federal  Constitution,  and  cannot  be  changed,  except  bj  an 
alteration  of  the  instrument  itself. 

That  Constitution  contains  the  full  measure  of  all  my  political 
obligations,  in  respect  to  the  Federal  Government.  K  the  Legis- 
lature of  this  State  can  enlarge  these,  they  can  also  diminish  them. 
I  deny  its  power  to  do  either. 

"  The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively  or  to  the  people."  The  State  Legislature  cannot, 
therefore,  surrender  into  the  hands  of  the  Federal  Government  any 
of  the  powers  so  reserved,  under  any  pretext  whatever.  It  has  no 
right  to  abnegate  the  constitutional  power  and  dignity  of  the  State. 

The  principles  and  tendency  of  the  act  in  question  are  vicious. 
Such  legislation  strikes  at  the  very  foundation  of  civil  liberty.  Its 
bitter  fruits  will,  sooner  or  later,  appear.  If  indulged  in,  ^'  it  must 
destroy  the  balance  of  the  Government,  and,  in  the  end,  the  Gov- 
ernment itself." 

Pixley^  Attorney  General,  for  Bespondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring  specially. 

This  is  an  action  to  recover  the  sum  of  three  hundred  and  fifty 
dollars,  an  indebtedness  alleged  to  be  due  &om  the  defendant  to 
the  plaintiff.  It  was  commenced  on  the  nineteenth  day  of  June, 
1863,  by  H.  E.  Highton,  as  attorney  for  the  plaintiff.  On  the  same 
day  an  appearance  was  entered  by  the  defendant,  and  notice  ^ven 
that  he  objected  to  the  further  prosecution  of  the  suit,  for  the  rea- 
son that  the  plaintiff  was  disloyal  to  the  Government  of  the  United 
States.  On  the  same  day  a  stipulation  was  filed,  in  which  the 
plaintiff  waived  the  ten  days'  time  allowed  by  law  to  file  his  affidavit 
of  allegiance,  declined  to  file  it,  and  it  was  agreed  that  a  motion  for 
dismissal  of  the  suit  might  be  submitted  to  the  Judge  of  the  Court 
below  for  failure  to  file  such  affidavit,  with  the  same  effect  as  if  the 
ten  days  had  expired.  The  Court  granted  the  motion  to  dismiss, 
and  judgment  was  accordingly  entered  that  the  action  be  dismissed; 
that  no  other  suit  be  maintained  by  the  plaintiff  for  the  same  cause 
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of  action,  and  that  the  defendant  recover  his  costs.  From  this 
judgment  the  plaintiff  appeals  to  this  Court. 

When  the  case  was  submitted  in  this  Court,  Highton  appeared, 
as  the  attorney  of  the  appellant,  to  argue  the  case  on  his  behalf, 
and  it  was  objected  that  he  had  not  made  and  filed  the  affidavit 
of  allegiance  required  by  Sec.  3  of  the  Act  entitled  "An  Act  to 
exclude  Traitors  and  Alien  Enemies  firom  the  Courts  of  Justice  in 
Civil  Cases,"  approved  April  25th,  1863.  It  was  admitted  that  he 
had  paid  to  the  United  States  Tax  Collector  the  tax  of  ten  dollars 
imposed  upon  lawyers  by  the  United  States  Revenue  Law  of  1862, 
but  had  not  filed  the  affidavit  of  allegiance  required  by  the  third 
section  of  the  above  law  of  this  State. 

These  facts  present  two  important  questions  for  adjudication: 
1st.  Is  the  Act  of  April  25th,  1863,  so  far  as  it  requires  attorneys 
at  law  to  file  an  affidavit  of  allegiance,  constitutional  and  valid  ? 
2d.  Does  the  same  act,  in  requiring  parties  litigating  civil  caAes 
in  the  Courts  of  Justice  to  file  such  affidavit,  violate  the  Constitu- 
tion? 

Sec.  1  of  the  law  in  question  provides  that  the  defendant  in  any 
civil  suit  pending  in  any  Court  of  Record  in  this  State,  may  object 
to  the  further  prosecution  of  the  suit  on  the  ground  of  the  disloyalty 
of  the  plaintiff,  and  that  all  proceedings  therein  shall  be  stayed 
until  the  plaintiff  shall  file  in  the  case  an  affidavit  in  the  following 
form,  to  wit :  "  I,  [here  insert  the  name  of  the  plaintiff]  do  sol- 
emnly swear  that  I  will  support  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  State  of  California ;  that  I  will 
bear  true  faith  and  allegiance  to  the  Grovemment  of  the  United 
States,  any  ordinance,  resolution,  or  law  of  any  State  or  Territory, 
or  of  any  Convention  or  Legislature  thereof,  to  the  contrary  notwith- 
standing ;  that  I  have  not,  since  the  [here  insert  the  date  of  the 
passage  of  this  act]  knowingly  aided,  encouraged,  countenanced, 
or  assisted,  nor  will  I  hereafter,  in  any  manner  aid,  encourage, 
countenance,  or  assist  the  so-called  Confederate  States,  or  any  of 
tiiem,  in  their  rebellion  agsdnst  the  lawful  Grovemment  of  the  United 
States ;  and  this  I  do  without  any  qualification  or  mental  reservar 
tion  whatsoever.     So  help  me  God." 

The  same  section  also  provides  the  form  of  oath  to  be  taken  by 
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a  plaintiff  who  is  a  foreigner  and  has  not  been  admitted  to  citizen- 
ship ;  and  also  that  if  the  plaintiff  shall  fail  to  file  this  affidavit 
-within  certain  periods  of  time  fixed  by  the  act,  or  to  be  fixed  by 
the  Court,  in  case  the  plaintiff  is  a  non-resident  of  the  State,  the 
"case  shall  thereupon  be  absolutely  dismissed,  and  no  other  suit 
shall  ever  be  maintained  by  the  said  plaintiff,  his  grantees  or 
assigns,  for  the  same  cause  of  action." 

Sec.  2  provides  for  the  filing  of  the  same  affidavit  by  a  defendant 
who  sets  up  a  counter  claim  or  new  matter  in  his  answer,  with  the 
same  effect  if  he  shall  fail  to  comply  with  the  law. 

Sec.  8  reads  as  follows :  "  No  attorney  at  law  shall  be  per- 
mitted to  practice  in  any  Court  in  this  State  until  he  shall  have 
taken  and  filed  in  the  office  of  the  County  Clerk  of  the  county  in 
which  the  attorney  shall  reside,  the  oafli  prescribed  in  this  act ; 
and  for  every  violation  of  the  provisions  of  this  section,  the  at- 
torney so  offending  shall  be  considered  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  fined  in  the  sum  of  one  thousand  dollars." 
Such  are  substantially  the  provisions  of  the  act  we  are  called  upon 
to  consider. 

1.  The  first  question  we  will  examine  is  that  relating  to  attorneys 
at  law.  It  is  insisted  that  the  statute  violates  Sec.  3  of  Art.  11  of 
the  Constitution  of  this  State,  which  reads  as  follows :  "  Members 
of  the  Legislature,  and  all  officers,  executive  and  judicial,  except 
such  inferior  officers  as  may  be  by  law  exempted,  shall,  before  they 
enter  on  the  duties  of  their  respective  offices,  take  and  subscribe 
the  following  oath  or  affirmation :  '  I  do  solemnly  swear  [or  affirm, 
as  the  case  may  be],  that  I  will  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  California,  and 

that  I  will  faithfully  discharge  the  duties  of  the  office  of 

according  to  the  best  of  my  ability.'  And  no  other  oath,  declara- 
tion, or  test  shall  be  required  as  a  qualification  for  any  office  or 
public  trust."  It  is  insisted  that  an  attorney  at  law  is  an  "  officer ;" 
that  the  privilege  he  exercises  is  an  "  office  "  within  the  intent  and 
meaning  of  this  section,  and  that  the  affidavit  required  by  the 
statute  in  question  is  another  and  a  different  oath,  in  the  nature  of 
a  test  oath,  imposed  as  a  qualification  for  the  office,  and  that  the 
law  therefore  conflicts  with  the  Constitution. 
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Before  proceeding  to  investigate  these  points,  it  may  be  well  to 
refer  to  some  rules  adopted  for  the  construction  of  constitutional 
provisions,  as  a  guide  to  the  examination.  Thus  it  is  held,  ^^  that 
the  Constitution  of  this  State  is  not  to  be  considered  as  a  grant  of 
power,  but  rather  as  a  restriction  upon  the  powers  of  the  Legisla- 
ture ;  and  that  it  is  competent  for  the  Legislature  to  exercise  all 
powers  not  forbidden  by  the  Constitution  of  the  State,  or  delegated 
to  the  General  Government,  or  prohibited  by  the  Constitution  of 
the  United  States."  (^People  v.  Coleman,  4  Cal.  46 ;  VermuU  y. 
Bigler,  5  Id.  23 ;  Hobart  v.  Supervisors  of  Butte  County,  17 
Id.  23 ;  People  v.  The  Judge  of  the  Twelfth  District,  Id.  647.) 
Such  restriction  must  appear,  either  by  express  terms  or  by  neces- 
sary inference.  (^State  v.  Rogers,  13  Cal.  159.)  "  The  delicate 
office  of  declaring  an  Act  of  the  Legislature  unconstitutional  and 
void  should  never  be  exercised  unless  there  be  a  clear  repugnance 
between  the  inferior  and  the  organic  law."  (^People  v.  Burbank, 
12  Cal.  378.)  It  is  well  settled  that  this  power  is  not  to  be  exer- 
cised in  doubtM  cases,  but  the  will  of  the  Legislature  must  be 
respected  by  the  Courts,  unless  the  act  declaring  it  be  clearly 
inconsistent  with  the  fundamental  law.  (^People  v.  Judge  of  the 
Twelfth  District,  17  Cal.  647.)  "  It  has  been  repeatedly  held 
that  to  warrant  the  Courts  in  setting  aside  a  law  as  unconstitu- 
tional, the  case  must  be  so  clear  that  no  reasonable  doubt  can  be 
said  to  exist."  (Sedgwick  on  Stat,  and  Const.  Law,  592.)  "  It 
is  not  on  slight  implication  and  vague  conjecture  that  the  Le^ 
lature  is  to  be  pronounced  to  have  transcended  its  powers,  and  its 
acts  to  be  considered  void."     (Fletcher  v.  Peck,  6  Cranch,  128.) 

The  first  point  to  determine  is,  whether  this  act  does  impose  an 
oath  or  test  substantially  differing  from  that  prescribed  by  the  Con- 
stitution. All  civilized  Grovemments  require  their  officers  to  take 
what,  by  other  nations,  is  termed  the  oath  of  allegiance,  by  which 
the  party  swears  to  bear  true  faith  and  alle^nce  to  the  reigning 
sovereign ;  but  as  our  highest  public  officers.  State  and  National, 
are  not  vested  with  the  right  of  sovereignty,  it  was  necessary  to 
change  the  form  of  the  oath,  and  thus  the  officer  is  required,  by 
both  the  National  and  State  Constitutions,  to  swear  to  support  the 
Constitution — ^the  Constitution  being  used  as  the  representative  of 
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the  sovereign  power.  But  the  true  spirit,  intent,  and  meaning  of 
the  constitutional  oath  is  to  bear  true  faith  and  allegiance  to  the 
National  and  State  Governments.  It  certainly  was  not  the  inten- 
tion that  the  officer  should  merely  swear  to  support  the  parchment 
on  which  the  Constitution  was  written,  or  the  paper  on  which  it 
might  be  printed,  but  to  support  the  Government  organized  by  that 
instrument.  Nor  in  thus  taking  the  oath  to  support  the  Govern- 
ment does  the  officer  swear  allegiance  to  the  individuals  who 
administer  it.  It  is  fidelity  to  the  Government  that  was  organized 
by  the  Constitution,  that  has  existed  ever  since,  and  is  intended  to 
exist  through  all  coming  time,  as  administered  by  the  official  agents 
of  the  people,  that  is  required.  Such  being  the  object  of  the  con- 
stitutional oath,  does  the  affidavit  required  by  the  act  go  beyond  it, 
and  require  other  conditions  ?  The  first  clause  follows  the  language 
of  the  Constitution,  and  is  not  objected  to.  The  second  clause  is 
but  an  amplification,  or  a  more  complete  expression  of  the  same 
terms,  more  fully  defining  the  meaning  of  the  previous  clause, 
expressing  in  clear  language  its  legal  efiect.  The  Constitution  of 
the  United  States,  is  the  supreme  law  of  the  land,  and  all  citizens 
owe  allegiance  to  the  Government  organized  by  it, "  any  ordinance, 
resolution,  or  law  of  any  State  or  Territory,  or  of  any  Convention 
or  Legislature  thereof,  to  the  contrary  notwithstanding."  This  is 
but  stating  in  plain  terms,  what  is  fully  meant  by  the  words,  "  sup- 
port the  Constitution  of  tiie  United  States."  This  clause  therefore 
imposes  no  additional  obligation.  The  next  clause,  that  the  party 
has  not,  since  the  passage  of  the  act,  and  will  not  aid,  encourage, 
countenance,  or  assist  those  now  engaged  in  rebellion  against  the 
United  States,  is  a  solemn  declaration  and  pledge ;  a  declaration 
that  the  party  has  not  committed,  since  the  passage  of  the  law,  and 
a  pledge  that  he  will  not  commit,  any  treasonable  act  against  the 
National  Government.  So  fis^r  as  it  is  a  pledge  of  future  good  con- 
duct, it  is  but  expressing  in  another  form  that  he  will  support  the 
Constitution,  and  bear  true  allegiance  to  the  United  States,  and  to 
that  extent  clearly  is  not  opposed  to  this  section  of  our  State  Con- 
stitution. So  far  as  it  is  a  declaration  of  past  conduct,  it  seems  to 
go  beyond  the  strict  letter  of  the  constitutional  oath,  and  we  have 
therefore  had  a  doubt  of  its  validity.    It  does,  however,  but  cany 
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out  the  object,  design,  and  spirit  of  the  constitutional  oath ;  and  as 
it  is  not  an  unreasonable  requirement,  being  confined  to  acts  since 
the  passage  of  the  law,  and  does  not  clearly  violate  the  Constitu- 
tion, we  are  unwilling  to  declare  it  void  on  a  mere  doubt.  Probably 
the  framers  of  the  Constitution  never  imagined  that  the  elective  or 
appointing  power  could  ever  be  guilty  of  placing  traitors  in  office, 
and  therefore  did  not  see  the  necessity  of  making  the  official  oath 
apply  in  express  terms  to  past  as  well  as  future  conduct.  But 
although  not  directiy  expressed,  it  is  clearly  implied  in  the  form  of 
oath  adopted.  The  last  clause,  that  '^  this  I  do  without  any  qualifi- 
cation or  mental  reservation  whatsoever,  so  help  me  God,"  is  but  a 
full  expression  of  what  is  clearly  implied  in  all  oaths,  and  cannot  be 
held  in  any  sense  to  violate  the  Constitution. 

In  our  judgment  it  was  not  intended  to  limit  the  action  of  the 
Legislature  to  the  particular  set  form  of  words  used  in  the  Consti- 
tution, and  it  is  clearly  within  their  power  to  prescribe  any  form, 
so  that  they  do  not  go  beyond  the  intent,  object,  and  meaning  of 
the  Constitution.  The  history  of  the  present  rebellion  has  shown 
the  necessity  of  so  framing  it  that  the  essential  spirit  of  the  consti- 
tutional oath  shall  not  be  perverted,  by  sophistry  and  casuistry, 
firom  its  true  intent  and  meaning,  and  that  the  officer  taking  it  may 
not  do  so  with  the  secret  or  avowed  intention  of  aiding  in  subvert- 
ing the  Government  which  he  has  really  sworn  to  support,  without 
palpably  violating  the  oath  in  letter  as  well  as  in  spirit. 

A  clause  similar  to  the  one  under  consideration  is  found  in  tlie 
Constitution  of  the  United  States,  and  reads  as  follows:  "The 
Senators  and  Representatives  before  mentioned  and  the  members 
of  the  several  State  Legislatures,  and  all  executive  and  judicial 
officers,  both  of  the  United  States  and  of  the  several  States,  shall 
be  bound  by  oath  or  affirmation  to  support  this  Constitution ;  but 
no  religious  test  shall  ever  be  required  as  a  qualification  to  any 
office  or  public  trust  under  the  United  States."  Congress,  in 
pursuance  of  this  provision,  on  the  second  day  of  July,  1862, 
passed  a  law  requiring  every  person  elected  or  appointed  to  any 
office  under  the  National  Grovemment,  either  civil,  military,  or 
naval,  to  take  an  oath  that  he  had  never  voluntarily  borne  anns 
against  the  United  States,  or  ^ven  any  aid  or  encouragement 
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to  persons  engaged  in  armed  hostility  thereto;  that  he  had  not 
attempted  to  exercise  any  office,  under  any  pretended  authority  in 
hostility  to  the  United  States,  or  yielded  any  voluntary  support 
thereto ;  that  he  will  support  and  defend  the  Constitution  of  the 
United  States  against  all  enemies,  foreign  and  domestic ;  that  he 
will  bear  true  faith  and  allegiance  to  the  same ;  and  that  he  takes 
the  obUgation  freely,  without  any  mental  reservation  or  purpose  of 
evasion;  and  declaring  that  any  person  who  should  falsely  take 
such  oath  should  be  guilty  of  perjury,  and  on  conviction  should  be 
deprived  of  his  office  and  rendered  incapable  forever  after  of  hold- 
ing any  office  or  place  under  the  United  States.  This  law  was 
passed  after  a  full  and  thorough  discussion  of  the  whole  subject, 
and  the  instances  in  which  Acts  of  Congress  have  been  declared 
unconstitutional  are  very  rare.  The  oath  prescribed  by  the  Act  of 
Congress  is  far  more  stringent  than  the  one  under  consideration, 
especially  relative  to  the  past  conduct  of  the  officer.  The  very 
first  act  passed  by  Congress  was  one  regulating  the  form,  time,  and 
manner  of  administering  the  oath  prescribed  by  the  National  Con- 
stitution, and  it  was  made  applicable  to  all  legislative,  executive, 
and  judicial  officers  of  the  several  States.  And  among  the  first 
laws  passed  by  the  Legislature  of  this  State  was  one  prescribing 
the  form  and  manner  of  taking  the  oath  of  office.  (Statutes  of 
1850,  207.)  The  power  of  Congress  and  of  the  State  Legislatures 
to  pass  laws  prescribing  in  detail  everything  requisite  to  properly 
cany  out  these  constitutional  provisions  has  never  been  doubted. 

But  is  an  attorney  at  law  an  "  officer,"  and  does  he  fill  an  "  office  " 
within  the  meaning  of  the  Constitution  ?  It  is  contended  that  as 
this  clause  was  taken  verbatim  from  the  Constitution  of  the  State 
of  New  York  we  are  conclusively  bound  by  the  decisions  of  the 
Courts  of  that  State  in  construing  it ;  that  in  adopting  it  the  judi- 
cial construction  was  adopted  with  it,  and  the  case  of  The  Attar- 
ney-Q-eneral  v.  Brumt  (3  Wis.  787)  is  referred  to  m  support  of 
this  doctrine.  This  Court,  we  think,  has  announced  the  correct 
rule  in  such  cases  in  The  People  v.  Burbank  (12  Cal.  387), 
where  it  says :  ^^  We  might  agree  with  the  learned  counsel  that 
the  Constitution  must  generally  be  construed  more  by  its  own 
terms  than  by  the  aid  of  authorities  from  other  States ;  but  this  is 
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only  true  where  there  is  something  peculiar  in  the  matter  to  be 
construed.  If  the  same  words,  in  the  same  or  similar  contexts^ 
have  elsewhere  received  a  definite  construction,  the  authority  is 
entitled  to  the  same  weight  in  this  as  in  other  cases."  A  well- 
settled  construction  of  such  a  clause  by  the  Courts  of  another 
State  is  certainly  entitled  to  great  weight,  but  not  to  a  conclusive 
efiect,  such  as  would  require  us  to  blindly  follow  it. 

No  two  Constitutions  are  precisely  alike  in  all  their  provisions ; 
rarely  even  in  the  wording  of  similar  provisions  ;  and  in  construing 
a  Constitution,  Uke  any  other  instrument,  it  is  subject  to  the  gen- 
eral rule,  that  it  is  to  be  construed  so  as  to  reconcile  and  give 
meaning  and  effect  to  all  its  parts.  (^The  People  v.  Q-erke^  6  Cal. 
881.)  It  is  the  duty  of  the  Court  to  adopt  such  a  construction  as 
wiU  carry  out  the  plain  intendments  of  the  Constitution,  in  all  its 
parts.  (^The  People  v.  Rdd^  6  Cal.  288.)  The  same  clause  in 
different  Constitutions  might,  therefore,  require  different  construc- 
tions to  reconcile  it  with  other  and  varying  clauses. 

Still,  it  is  proper  to  examine  the  decisions  of  the  Courts  of  New 
York  made  prior  to  the  adoption  of  our  State  Constitution,  to  ascer- 
tain whether  this  clause  had  obtained  a  settied  construction  which 
could  be  considered  as  having  been  adopted  with  it.  The  first 
decision  was  made  by  the  Supreme  Court  of  that  State  in  The 
Attorneys^  Oaih  Case  (20  Johns.  492.)  The  point  was,  whether 
an  attorney  or  counselor  holds  an  office  or  public  trust  in  the  sense 
of  the  Constitution,  and  therefore  could  not  be  required  to  take  the 
anti-dueling  oath.  The  Court  says :  "  In  my  judgment,  an  at- 
torney or  counselor  does  not  hold  an  offixie^  but  exercises  k  privilege 
or  franchise.  They  enjoy  the  exclusive  privilege  of  prosecuting 
and  defending  suits  for  clients  who  may  choose  to  employ  them. 
Various  classes  of  persons  are  licensed  in  the  City  of  New  York, 
with  an  exclusive  privilege  in  their  employment ;  yet  they  are  not 
public  oflScers.  Physicians  are  also  licensed,  pursuant  to  statutes, 
yet  they  hold  no  office  or  pvJblic  trusty  in  legal  construction.  The 
fees  of  attorneys  are  fixed  by  law ;  and  so  is  the  compensation  of 
eartm^n^  and  bakers,  and  ferrym^enP  The  opinion  was  delivered 
by  Justice  Piatt,  and  concurred  in  by  Justice  Woodworth,  Chief 
Justice  Spencer  dissenting,  but  delivering  no  opinion. 
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The  next  case  was  in  the  Court  of  Chanceiy  (  WoocTs  Case^  1 
Hopkins'  Chan.  6),  in  which  Chancellor  Sandford  held  that  the 
station  of  a  solicitor  in  chancery  was  an  office  within  the  meaning 
of  the  new  Constitution,  and  therefore  could  not  be  compelled  to 
take  any  other  oath  than  that  prescribed  therein.  The  Chancellor 
says :  ^'  So  far  as  the  legal  profession  is  an  occupation  open  to  all, 
there  is  no  reason  to  consider  a  lawyer  as  a  piibUc  officer.  The 
exercise  of  this  profession  is  in  fact  an  occupation,  in  which  every 
person  is  free  to  engage ;  but  it  is  not  so  in  respect  to  proceedings 
in  the  Courts  of  Justice."  The  reasoning  of  the  Court  is  based 
mainly  upon  the  ground  that  he  is  an  officer  of  the  Court,  and 
therefore  within  this  constitutional  provision.  That  certainly  can- 
not be  called  an  office,  m  legal  acceptation,  "  in  which  every  person 
is  free  to  engage." 

The  next  case  was  in  the  Court  of  Errors.  (^Seffmour  v.  ElliBon^ 
2  Cowen,  13.)  The  counsel  for  one  of  the  parties  had  recently 
died,  and  Judge  Betts,  who  had  formerly  been  counsel,  appeared 
to  argue  the  case.  Justice  Woodworth  said  that,  "  admitting  there 
is  no  constitutional  provision  on  the  subject,  I  should  hold  it  unfit 
for  a  Circuit  Judge  to  act  as  counsel,"  and  in  this  Sutherland,  J. 
and  Sudam,  Senator,  concurred.  On  the  other  hand.  Chief  Justice 
Savage  said :  "  I  think  the  constitutional  ground  the  true  one,  and 
would  refer  the  decision  to  this  instead  of  general  unfitness."  The 
section  of  the  Constitution  alluded  to  provides  that  "  neither  the 
Chancellor  nor  Justices  of  the  Supreme  Court,  nor  any  Circuit 
Judge,  shall  hold  any  other  office  or  public  trusty  and  he  held  that 
by  acting  as  attorney  he  would  be  holding  another  "  office.''^  In 
this  view  Chancellor  Sandford,  who  decided  the  case  of  Wood,  con- 
curiped.  The  other  members  of  the  Court  voted  that  he  could  not 
act  as  counsel,  without  giving  their  reasons.  Thus  we  have  Piatt, 
Woodworth,  Sutherland,  and  Sudam  holding  that  a  lawyer  is  not 
an  officer  within  the  Constitution,  and  Spencer,  Savage,  and  Sand- 
ford the  contrary.  There  are  other  cases  in  which  this  question 
has  been  indirectly  before  the  Courts  of  that  State,  but  these  are 
the  only  ones  in  which  this  section  of  the  Constitution  was  directly 
passed  upon  prior  to  the  adoption  of  our  State  Constitution.  It  is 
clear  that  it  had  not  then  received  a  fixed,  well-defined  construo- 
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tion,  and  that,  under  the  rule  stated  bj  counsel  for  the  appellant, 
it  is  still  open  for  judicial  construction. 

To  construe  this  section  to  mean  that  a  lawyer  is  an  officer, 
would  directly  conjQict  with  the  well-established  meaning  of  other 
provisions,  in  which  the  word  officer  is  used.  Thus,  if  it  is  an  office 
it  is  one  of  profit,  and  an  impeached  officer  would  be  disqualified 
from  practicing  the  profession,  under  Sec.  19  of  Art.  4 ;  and  Sen- 
ators and  Assemblymen,  who  should  vote  to  regulate  attorneys' 
fees,  would  be  excluded  from  practicmg  law  by  Sec.  20 ;  and  a 
lawyer,  admitted  to  practice  under  the  laws  of  the  United  States, 
would  be  a  '^  person  holding  a  lucrative  office  under  the  United 
States,"  and  would  not  "  be  eligible  to  any  civil  office  of  profit 
under  this  State,"  and  so  would  be  excluded  from  practicing  in 
our  State  Courts,  or  holding  any  office,  by  Sec.  21,  and  could  not 
be  Governor  under  Sec.  12  of  Art.  5.  If  it  is  an  office,  it  is  liable 
to  become  ^^  vacant"  by  death,  resignation,  removal  from  the 
State,  or  otherwise,  and  would  be  governed  by  Sec.  8  of  Art.  5. 
If  it  is  an  office,  a  lawyer  must  be  a  ^^  judicial  officer,"  for  his 
duties  relate  mainly  to  Courts  of  Justice,  and  he  has  always  been 
termed  an  officer  of  the  Court.  He  would,  therefore,  be  precluded 
fit)m  receiving,  "  to  his  own  use,  any  fee%  or  perquisites  of  offiee^^ 
a  result  which  certainly  never  could  have  been  intended  by  those 
who  frtuned  or  voted  for  the  Constitution.  So,  too,  if  he  is  an  offi- 
cer, he  must  be  elected  or  appointed,  as  required  by  Sec.  6  of  Art. 
11,  and  the  duration  of  the  office  cannot  exceed  four  years,  as 
prescribed  by  Sec.  7  of  Art.  11.  We  might  refer,  m  this  way,  to 
other  provisions,  but  sufficient  has  been  stated  to  show  that  the 
construction  contended  for  is  utterly  irreconcilable  with  the  plain 
meaning  of  the  words  office  and  officer,  in  almost  every  part  of  the 
Constitution,  and  this  establishes  that  such  is  not  its  true  intent 
and  meaning  in  the  section  under  consideration. 

This  question  whether  a  lawyer  is  a  public  officer  or  not  has 
been  adjudicated  in  several  cases.  The  Constitution  of  Alabama 
empowered  the  General  Assembly  ^'  to  pass  such  penal  laws  to 
suppress  the  evil  practice  of  dueling,  extending  to  disqualification 
from  office,  or  the  tenure  thereof,  as  they  may  deem  eicpedient ;" 
and  it  was  held  that  the  term  ^^  office  "  as  thus  used,  did  not  in- 
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elude  attomeyB  and  counselors  at  law.  (jDor«ey'«  Case^  7  Porter, 
293.)  An  act  of  Virginia  required  that  "  every  person  who  shall 
be  appointed  to  any  office  or  place,  civil  or  military,  under  this 
Commonwealth,"  should  take  the  anti-dueling  oath;  and  it  was 
held,  in  LdgK^  Ca%e  (1  Mumford,  468),  that  a  person  who  ap- 
plied for  admission  to  practice  law  was  not  an  officer  within  the  act, 
and  could  not,  therefore,  be  required  to  take  the  oath.  The  Con- 
stitution of  New  York,  adopted  in  1846,  in  its  provisions  relating 
to  the  Judg^  of  the  Court  of  Appeals  and  the  Supreme  Court, 
provides  that  '^  they  shall  not  exercise  any  power  of  appointment  to 
public  office."  It  was  held  that  the  admission  of  an  attorney  by 
the  Courts  to  practice  law  is  not  an  appointment  to  office,  under 
this  clause  of  the  Constitution,  and  that  the  statute  vesting  tlie 
power  of  admission  in  the  Courts  was  constitutional.  (^Cooper* % 
Owe,  22  New  York,  84-92.)  So,  too,  it  was  held  in  Byrne  v. 
Stewart  (3  Dessausure,  466),  that  a  lawyer  was  not  an  officer 
within  the  Constitution. 

Attorneys  are  officers  of  the  Court,  and  as  such  are  subject  to 
tiie  control  of  the  Court  before  which  they  practice,  which  has 
power  to  summarily  investigate  the  deaUngp  and  transactions  be- 
tween them  and  their  clients  in  cases  before  it,  as  also  to  disbar 
them  for  misconduct  and  deprive  them  of  the  privilege  of  practic- 
ing their  profession.  The  books  are  full  of  decisions  in  which  they 
are  termed  officers  in  this  sense.  And  in  some  cases  the  Courts 
have  said,  arguendo^  that  they  are  ^'  public  officers,"  on  the  ground 
that  they  receive  stated  fees  fixed  by  statute  and  are  subject  to  the 
control  of  the  Court.  (  WalrMby  v.  Booih^  Bamardiston  Ch.  478 ; 
Merritt  v.  Lamhertj  10  Paige,  352,  affirmed  without  any  opinion, 
under  the  style  of  WaUU  v.  Lovbat^  in  2  Denio,  607  ;  W<xter%  v. 
Whittemorej  22  Barb.,  S.  C,  595.)  But  none  of  tiie  cases  we 
have  been  referred  to  hold  directiy,  as  a  point  actually  decided  in 
the  case,  that  they  are  "  officers,"  or  "  public  officers,"  withm  the 
legal  meaning  of  those  terms  when  used  in  statutes  and  Constitu- 
tions, except  the  case  of  Wood,  in  1  Hopkins  Ch.  6,  which  is  clearly 
overruled  by  the  numerous  cases  to  the  contrary.  We  therefore 
hold  that  an  attorney  at  law  is  not  an  officer,  within  the  meaning  of 
tiiat  tenn  as  used  in  the  Constitution. 
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It  is  also  contended  that  the  act  in  question,  so  far  as  it  applies 
to  attorneys,  violates  numerous  other  constitutional  provisions ;  that 
it  compels  the  attorney  to  answer  to  a  crime,  without  any  present- 
ment or  indictment  by  a  grand  jury ;  that  he  is  not  allowed  to 
appear  and  defend  in  person  or  by  counsel,  but  is  compelled  to 
defend  by  his  own  affidavit ;  that  it  compels  him  to  be  a  witness 
against  himself,  and  that  it  deprives  him  of  his  property — ^that  is, 
his  right  to  practice  his  profession — "  without  due  process  of  law," 
in  violation  of  Sec.  8  of  Art.  1 ;  that  it  deprives  him  of  his  property 
without  a  jury  trial,  which  is  secured  by  Sec.  3,  Art.  1 ;  that  it 
imposes  an  ^^  excessive  fine,"  and  inflicts  a  ^'  cruel  and  unusual  pun- 
ishment," in  depriving  him  of  a  right  to  practice ;  that  it  deprives 
him  of  the  freedom  of  speech  and  the  right  to  ^'  publish  his  senti- 
ments on  all  subjects,"  secured  by  Sec.  9  of  Art.  1 ;  that  if  this 
right  is  abused,  by  the  utterance  or  publication  of  treasonable  senti- 
ments, tending  to  aid,  encourage,  or  countenance  those  in  rebellion 
against  the  Government,  it  can  only  be  punished  by  a  criminal 
prosecution,  and  not  by  deprivation  of  his  privilege  to  practice  his 
profession ;  that  the  law  "  impairs  the  obligation  of  contracts,"  by 
preventing  him  from  fulfilling  his  contracts  to  serve  his  clients,  and 
that  his  privileges  are  in  the  nature  of  a  grant  of  a  vested  right 
from  the  Government,  and  therefore  the  statute  violates  Sec.  16  of 
Art.  1 ;  that  it  violates  the  spirit  if  not  the  letter  of  the  Constitu- 
tion, because^  every  person  has  a  constitutional  right  of  eligibility  to 
office  unless  he  has  been  convicted  of  some  crime ;  and  that  it 
excludes  him  frx>m  his  office  without  any  conviction  of  the  crimes 
mentioned  in  Sec.  18  of  Art.  11,  and  that  the  mention  of  crimes  of 
a  certain  class  in  that  section  implies  that  the  Legislature  cannot 
exclude  from  office  for  any  other  ofienses. 

Sec.  3  of  the  law  in  question  provides  that  the  act  of  practicing 
as  an  attorney  at  law  without  having  filed  an  affidavit  of  sdlegiance, 
shall  be  a  misdemeanor,  punishable  by  a  fine  of  one  thousand  dol- 
lars, but  that  punishment  can  only  be  inflicted  after  a  trial  in  due 
course  of  law ;  and  as  it  is  not  a  '^  capital  or  in&mous  crime,"  the 
Constitution  does  not  require  that  the  proceedings  shall  be  by  indict- 
ment. The  case  before  us  not  being  one  in  which  that  portion  of  the 
act  comes  in  question,  it  is  unnecessary  for  us  to  determine  whether 
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it  imposes  an  excessive  fine  or  a  cruel  and  unusual  punishment,  or 
in  any  other  respect  violates  the  Constitution. 

The  exclusion  of  the  attorney  from  the  practice  of  his  profession 
by  this  law,  is  not  because  he  has  committed  any  crime,  nor  is  it  in 
the  nature  of  a  punishment  for  any  criminal  ofiense.  The  right  to 
practice  law  is  not  a  constitutional  right,  for  it  is  not  mentioned  in 
that  instrument,  or  recognized,  or  established  by  it.  It  is  a  mere 
statutory  privilege,  not  even  rising  to  the  dignity  of  an  oflGice, 
except  in  a  very  limited  sense,  as  we  have  ah-eady  shown.  This  priv- 
ilege is,  by  the  statute  granting  it,  extended  to  all  persons  who 
comply  with  certain  conditions.  Before  the  passage  of  this  act, 
the  conditions  were  that  he  should  be  a  white  male  citizen,  twenty- 
one  years  of  age,  of  good  moral  character,  possess  the  necessary 
qualifications  of  learning  and  ability,  procure  a  license  from  the 
Court  to  practice,  and  take  the  oath  prescribed  by  the  law.  This 
act  does  but  change  the  character  and  form  of  one  of  the  former 
conditions,  and  requires  the  oath  to  be  taken  m  the  amended  form, 
upon  the  noncompliance  with  which  he  is  prohibited  firom  practic- 
ing. It  is  not  a  crime  for  him  to  decline  to  comply  with  this  new 
condition,  by  refiling  to  take  the  oath.  The  taking  of  it  is  now 
made  a  prerequisite  to  the  exercise  of  the  privilege.  K  the  eflect  of 
his  refusal  is  to  exclude  him  from  the  practice,  it  is  a  result  caused 
by  his  own  voluntary  conduct.  In  no  sense  is  it  a  "  punishment  for 
crime,"  for  the  refiisal  to  take  the  oatii  is  not  made  a  crime.  A 
person  may  thus  refuse  who  has  never  been  guilty  of  any  treason- 
able act,  and  has  no  intentions  of  that  land ;  and  if  he  is  prevented 
fr^m  practicing,  it  is  by  his  own  voluntary  course.  If  there  is  any 
^^  punishment "  in  this  it  is  self-imposed.  A  person  who  voluntarily 
locks  himself  up  in  a  prison,  and  refuses  to  turn  the  key  to  let  him- 
self out,  could  with  as  much  reason  complain  that  he  was  deprived 
of  his  liberty,  "without  due  process  of  law,"  in  violation  of  the  Con- 
stitution. We  do  not  see  how  this  conclusion  is  to  be  avoided, 
unless  it  can  be  shown  that  traitors  in  acfc  and  intention  have  a 
constitutional  right  to  practice  law. 

The  provision  that  "  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law,"  is  one  of  the  most  essen- 
tial protections  against  the  exercise  of  arbitrary  power  by  the  Leg- 
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ifllature,  and  one  that  should  be  most  carefully  guarded  by  the 
Courts.  The  terms  "  due  process  of  law  "  have  a  distinct  legal 
signification,  clearly  securing  to  every  person,  whether  a  citizen  or 
not,  without  distinction  of  sex  or  race,  a  judicial  trial,  according  to 
the  established  rules  of  law,  before  he  can  be  deprived  of  life,  lib- 
erty, or  property.  These  essential  rights  cannot  be  taken  away  by 
any  mere  declaration  of  lepslative  will,  for  the  very  object  and 
purpose  of  this  provision  was  to  prohibit  the  Legislature  from  pass- 
ing laws  of  that  character.  Any  other  construction  would  render 
this  clause  utterly  nugatory.  (  Wi/nehamer  v.  The  People^  8  Ker. 
878;  JErvine^s  Appeal^  16  Penn.  263;  Soke  v.  Henderson^  4 
Dev.  1 ;  Jones  v.  Perry ^  10  Yerg.  59 ;  Taylor  v.  Porter j  4  Hill, 
140 ;  Embury  v.  Conner ^  8  Comstock,  511 ;  Powers  v.  Bergen,  2 
Selden,  868 ;  WestweR  v.  Griggy  2  Ker.  202 ;  Butler  v.  Palmer, 
1  Hill,  824 ;  2  Kent,  18 ;  Murray's  Lessee  v.  Hoboken  Land 
Company,  18  How.  U.  S.  272.) 

The  great  principle  is,  that  a  man's  life,  liberty,  and  property,  is 
his  own ;  that  he  shall  enjoy  them  as  may  best  please  himself,  pro- 
vided he  injures  no  other  person,  until  it  is  proved  in  due  course  of 
law  that  he  has  forfeited  his  life  or  liberty,  or  that  the  property  is 
not  his,  but  belongs  to  another.  It  is  a  direct  prohibition  upon  the 
Legislature  firom  passing  any  law  depriving  any  person  or  class  of 
persons  of  life,  incarcerating  in  prison,  selling  or  holding  in  slavery, 
or  in  any  other  way  taking  away  their  liberty,  or  divesting  them  of 
any  property,  whether  real  or  personal,  held,  owned,  or  possessed 
by  them,  or  the  right  to  acquire  and  own  property,  except  by  a  due 
and  regular  proceeding  according  to  the  course  of  the  conmion  law 
regulating  proceedings  of  like  character,  and  usually  only  upon  the 
judgment  of  a  Court  of  Justice  of  competent  jurisdiction,  rendered 
in  proceedings  in  which  such  person  shall  have  had  his  rights  fairly 
adjudicated,  in  accordance  with  the  established  rules  of  law  appli- 
cable to  such  cases,  and  protected  by  all  the  safeguards  of  the  Con- 
stitution. If  the  right  of  the  attorney  to  practice  law  is  "  property," 
within  the  clear  intent  and  meaning  of  the  Constitution,  then  there 
is  much  force  in  the  position  that  the  statute,  by  depriving  him  of 
that  right  without  a  judicial  investigation,  such  as  is  usual  in  cases 
of  that  kind,  violates  this  provision.     Still  it  is  not  so  clear  as  to 
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be  beyond  doubt,  for  it  can  hardly  be  said  that  he  is  "  deprived  " 
of  anything  when  the  law  leaves  it  open  for  him  to  resume  his  priv- 
ileges at  any  time  by  taking  the  oath,  a  failure  to  do  which  is  his 
own  fault. 

The  right  to  practice  law  is  not  an  absolute  right,  derived  from 
the  law  of  nature.  It  is  the  mere  creature  of  the  statute,  and 
when  the  license  is  issued  and  the  official  oath  taken,  which  author- 
izes the  attorney  to  exercise  the  right,  it  confers  but  a  statutory 
privilege,  subject  to  the  control  of  the  Legislature.  Such  is  the 
legal  effect  of  all  statutory  privileges,  unless  they  are  in  the  nature 
of  contracts  or  vested  rights  of  property.  (TAe  People  v.  Liv- 
ing'ston^  6  Wend.  631 ;  Oriental  Bank  v.  Freeze^  18  Maine,  109 ; 
2  Story  on  Constitution,  Sec.  1,  398;  Calder  v.  BuU,  3  Dallas, 
386,  394.)  The  question  then  arises,  is  this  right  to  practice  law 
in  the  nature  of  "  properly,"  or  is  it  a  "  contract "  between  the 
Legislature  and  the  attorney,  which  the  former  cannot  impair 
within  the  true  intent  and  meaning  of  the  Constitution.  As  we 
have  already  shown,  it  does  not  rise  to  the  dignity  of  a  public  office, 
and  even  if  it  did  it  could  not  be  considered  as  a  "  contract "  or  a 
"rested  right  of  property"  within  the  Constitution.  The  Legis- 
lature possesses  the  power  to  alter  or  abridge  the  term  of  an  office 
of  purely  legislative  character  (^People  v.  Saskdly  6  Cal.  537) ; 
and  even  to  destroy  it  entirely  during  the  term  of  the  incumbent 
(AUorney-Q-eneral  v.  Squires^  14  Cal.  17) ;  and  can  render  the 
enjoyment  of  the  right  to  an  elective  office  dependent  upon  various 
conditions  (^Brodie  v.  CampheU^  17  Cal.  20).  And  the  Legislature 
may  increase  or  diminish  the  salary  or  fees  of  any  officer,  unless 
prohibited  by  the  Constitution,  without  impairing  any  vested  right. 
(2  Story  on  Constitution,  Sec.  1,  385,  note  4 ;  Gommomvealth  v. 
Bacon,  6  S.  &  R.  322;  Conner  v.  City  of  New  York,  1  Selden, 
285 ;  Butler  v.  Fenmylvania,  10  How.,  U.  S.,  402 ;  Warner  v. 
The  People,  2  Denio,  272.)  Public  officers  have  no  proprietary 
interest}  in  their  offices,  and  their  rights  and  duties  may  be  changed 
by  the  Legislature  during  their  continuance  m  office.  (^State  v. 
Dews,  R.  M.  Charlton,  397.)  A  law  creating  an  office  may  be 
repealed  before  its  term  has  expired,  and  the  office  and  compensa- 
tion ended  thereby.     (People  v.  The  Auditor ^  1  Scammon,  537.) 
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The  Legislature  can  limit  the  tenure  and  provide  for  the  removal 
of  an  officer  even  when  the  office  is  created  by  the  Constitution. 
(^Field  V.  The  People^  2  Scammon,  79.)  Contracts  between  the 
State  and  individuals  in  public  offices  are  not  within  the  constitu- 
tional provision  prohibiting  the  passage  of  a  law  impairing  the 
obligation  of  contracts.  {Myers  v.  Ihigluih^  9  Cal.  841.)  It  is 
clear  that  as  an  officer  of  Court  he  has  no  vested  right  of  property 
or  contract  within  the  meaning  of  the  Constitution,  nor  has  he  in 
any  other  view  that  can  be  taken  of  his  right.  A  right  to  an 
annuity  granted  by  the  Legislature  may  be  taken  away  by  a  simple 
repeal  of  the  law.  (Dofe  v.  The  Grovemor^  8  Stewart,  387.) 
"  Property  is  the  right  of  any  person  to  possess,  use,  enjoy,  and 
dispose  of  a  thing.  The  term,  although  frequently  applied  to  the 
thing  itself,  in  strictness  means  only  the  rights  of  the  owner  in 
relation  to  it.''  (^Wynehamer  v.  The  People^  3  Keman,  433 ;  2 
Bouvier's  Law  Die,  titie  Property.)  An  attorney  may  divest  him- 
self of  his  privileges  at  any  time  by  applying  to  the  Court  to  strike 
his  name  from  the  rolls.     (^ScoU  v.  Van  Ahtine^  9  Johns.  216.) 

The  right  is  subject  to  the  condition  that  the  attorney  shall  possess 
a  blameless  moral  character,  and  it  is  forfeited  upon  a  breach  of  that 
condition.  The  public  have  a  right  to  demand  that  no  person  shall 
be  permitted  to  aid  in  the  administration  of  justice  whose  character 
is  tainted  with  dishonesty,  corruption,  crime,  and,  we  will  add,  dis- 
loyalty or  treasonable  acts.  And  his  name  will  be  stricken  from  the 
roll  by  the  Court,  by  a  summary  proceeding,  in  such  cases,  whether 
provided  for  by  statute  or  not,  as  it  is  a  duty  which  the  Court  owes 
to  the  public.  {MUVb  Ca»e^  1  Manning,  892  ;  PeterBorCs  Case,  8 
Paige,  510 ;  AmtM%  Casey  5  Rawle,  204 ;  Burros  Case,  1  Wheel- 
er's Cr.  C.  603 ;  BrowrCs  Case^  1  How.,  ftGss.,  308 ;  Rice  v.  Comr 
monwealthj  18  B.  Monroe,  472.)  And  this  is  done  not  as  a  punish- 
ment of  the  attorney,  but  as  a  measure  necessary  for  the  protection 
of  the  pubUc.  (1  Manning,  392 ;  3  Paige,  610 ;  6  Rawle,  204.) 
And  the  Court  has  power  to  require  the  attorney  to  purge  himself 
upon  oath  of  the  imputed  charge.  (^Attomey^s  License^  1  Zabriskie, 
N.  J.,  346.)  The  name  of  an  attorney  who  has  fought  a  duel  will 
thus  be  stricken  from  the  roll,  although  no  statute  provided  for 
such  a  case,  and  although  the  attorney  had  not  been  convicted  of 
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the  offense.  (^Smiih  v.  Tenneaseej  1  Yerger,  228.)  A  conviction 
of  the  crime  charged  is  not  necessary.  (1  Zabriskie,  N.  J.,  345.) 
The  Legislature  may  deny  to  one  man  a  privilege  extended  to 
another  without  infringing  upon  the  Constitution.  (^The  People  v. 
The  Judge  of  the  Twelfth  District,  17  Cal.  647.)  The  Leg^a- 
ture  has  power  to  repress  whatever  is  hurtful  to  the  general  good, 
and  to  pass  laws  regulating  the  relations,  contracts,  intercourse, 
and  business  of  the  people  at  large,  and  of  its  members  to  each 
other,  and  it  is  generally  the  exclusive  judge  of  what  is  or  is  not 
hurtful,  the  only  limitations  upon  this  power  being  those  prescribed 
by  the  Constitution.  It  has  the  power  to  regulate  as  well  as  to 
suppress  particular  branches  of  business  deemed  by  it  immoral  and 
prejudicial  to  the  general  good.  The  duty  of  Government  com- 
prehends the  moral  as  well  as  the  physical  welfare  of  the  State. 
(JEx  parte  Andrews j  18  Cal.  678.)  The  practice  of  the  law  is  a 
privilege  to  which  the  Legislature  may  attach  such  conditions  as 
it  may  deem  proper,  and  a  breach  of  the  condition  is  a  forfeiture 
of  the  right.  (Collier,  C.  J.,  Dorseifs  Case,  7  Porter,  395 ;  Dor- 
menoifCs  Case,  1  Martin,  129 ;  Bank  of  New  York  v.  Stryher,  1 
Wheeler's  Crim.  Cases,  830 ;  Sayer's  Case,  7  Cow.  367 ;  Anon.  4 
J.  R.  191.) 

The  right  to  practice  law  is  valuable  to  the  possessor  only.  It 
cannot  descend  or  be  inherited,  bought  or  sold,  conveyed  or  trans- 
ferred, can  be  divested  and  destroyed  by  a  mere  order  of  Court,  is 
subject  to  forfeiture  by  mere  loss  of  moral  character  on  the  part  of 
the  possessor,  and  cannot  therefore,  in  any  proper  sense,  be  deemed 
^^  property,"  or  amount  to  a  "  contract,"  in  the  constitutional 
meaning  of  those  terms. 

There  is  nothing  in  the  act  which  deprives  attorneys  of  the  free- 
dom of  speech  or  publication,  or  inflicts  any  punishment  for  any 
abuse  of  those  rights,  within  Sec.  9,  Art.  1  of  the  Constitution* 
Nor  is  it  opposed  to  "  the  spirit  and  policy  of  the  Constitution,"  so 
often  urged  in  the  absence  of  an  express  prohibitory  provision* 
That  instrument,  in  its  letter,  as  well  as  its  ^^  spirit  and  policy,"  is 
directiy  opposed  to  treason  and  treasonable  practices ;  nor  does  it 
give  the  least  support  to  the  idea  that  Courts  of  Justice  are  to  be 
lurking  places  or  sanctuaries  for  that  class  of  criminals.    But  we 
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do  not  wish  to  be  understood  as  sanctiomng  the  position  that  the 
Courts  can  declare  a  law  void,  which  is  not  prohibited  either  by 
the  express  provisions  of  the  Constitution,  or  by  reasonable  impUca- 
tion  therefrom,  upon  any  such  vague  and  uncertain  ground.  This 
Court  has  said,  in  People  v.  Weller  (11  Cal.  86),  «  We  do  not, 
however,  approve  of  that  principle  of  constitutional  construction 
which  seeks  by  vague  surmises,  or  even  probable  conjecture,  or 
general  speculation  of  a  policy  not  distinctiy  expressed,  to  control 
Ithe  express  language  of  the  instrument ;  since  such  a  mode  would 
not  unfrequentiy  change  the  instrument  from  what  its  framers  made 
it,  into  what  the  Judges  think  it  should  have  been."  And  these 
views  are  sustained  by  Patterson  v.  Board  of  Supervisors  of  Tuba 
County  (13  Cal.  182) ;  WyneJiamer  v.  The  People  (3  Keman, 
431)  ;  Cochran  v.  Van  Surley  (20  Wend.  383). 

We  have  already  shown  that  the  occupation  of  a  lawyer  is  not 
an  '^office,"  and  it  follows  that  it  does  not  come  within  the  provis- 
ions of  Sec.  18  of  Art.  11,  which  require  that  laws  shall  be  passed 
excluding  from  office  tiiose  convicted  of  bribery,  perjury,  forgery, 
or  other  high  crimes.  But  we  do  not  wish  to  be  understood  as 
holding  that  the  mention  of  a  particular  class  of  crimes  in  this  sec- 
tion prohibits  the  Legislature  from  excluding  from  office  any  but 
those  convicted  of  those  particular  crimes.  That  is  a  question  not 
properly  before  us,  and  we  do  not  deem  it  necessary  to  deter- 
mine ifc. 

We  have  carefrJly  considered  the  constitutional  objections  to  this 
law,  and  we  see  nothing  in  the  Constitution  of  this  State  prohibit- 
ing the  Legislature  from  requiring  pubHc  officers,  or  those  exercis- 
ing special  privileges,  like  attorneys  at  law,  to  take  an  expurgatory 
oath  of  the  character  of  that  prescribed  by  this  act,  and  it  is 
clearly  within  their  general  legislative  powers,  unless  so  prohibited. 
It  is  no  answer  to  say  that  the  power  is  liable  to  abuse,  for  ihat  is 
an  objection  which  lies  to  the  use  of  every  power. 

It  is  objected  that  it  virtually  inflicts  a  punishment  for  a  crime 
beyond  the  pardoning  power  of  the  Grovemor ;  but,  as  we  have 
shown,  the  exclusion  from  the  profession  is  not  in  the  nature  of  a 
punishment.  The  statute  substantially  makes  the  refrisal  to  take 
&e  oath  operate  as  a  voluntary  withdrawal  frx>m  the  profe8si<m9 
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leaving  it  open  for  tiie  attorney  to  be  readmitted  at  any  time  by 
takmg  the  oatii,  and  thus  complying  witii  the  new  condition  upon 
which  the  right  depends.  The  pardoning  power  does  not  extend  to 
the  reinstatement  of  an  attorney  excluded  from  ihe  practice  by  law 
or  the  order  of  a  Court.  The  act  is  not  retrospective,  as  it  merely 
requires  the  party  to  swear  that  he  has  not  committed  any  treason* 
able  act  since  its  passage.  It  does  not  relate  to  any  act  done 
before  that  time.  It  is  not  objectionable  for  uncertamty,  because 
tiie  first  section  prescribes  two  forms  of  oath,  one  for  citizens, 
and  the  other  for  aliens.  None  but  citizens  are  eligible  to  admis- 
sion to  practice  law  under  tiie  statute,  and  therefore  the  form 
for  citizens  is  the  only  one  applicable  to  attorneys.  The  idea 
tiiat  every  person  has  a  constitutional  right  to  eligibiliiy  to  office, 
unless  convicted  of  crime,  is  a  mere  speculative  theory,  not  founded 
upon  any  constitutional  provision.  K  true,  what  right  has  the 
Legislature  to  exclude  negroes  from  holding  office  ?  K  it  was 
intended  to  mean  that  all  voters  have  the  constitutional  right  to 
hold  office,  we  find  nothing  in  the  Constitution  to  sustain  any  such 
position.  But  it  is  not  necessary  to  investigate  this  question ;  for, 
as  we  have  already  shown,  the  practice  of  law  is  not  an  "  office." 
The  right  of  the  Courts  to  exclude  attorneys  for  loss  of  moral  char- 
acter, malpractice,  or  ofienses  not  punishable  as  a  crime,  is  estab- 
lished beyond  all  question,  and  it  has  never  been  claimed  that  such 
action  was  prohibited  by  the  Constitution.  The  power  of  tiie  Jjeg- 
islature  to  impose  such  conditions  and  qualifications  upon  the  exer- 
cise of  the  privilege  as  they  might  deem  proper,  has  been  fully 
established.  The  possession  of  a  '^  good  moral  character "  has 
always  been  deemed  an  essential  qualification  for  an  attorney ;  and 
the  Legislature  might  well  deem  a  person  who  was  unwilling  to  take 
the  oath  of  alle^ance  as  lacking  in  tiiat  necessary  quality,  and  as 
unworthy  of  the  high  honors  and  the  great  privileges  and  responsi* 
bilities  attached  to  the  profession.  The  policy  or  impolicy  of  tiie 
law  is  not,  however,  a  question  for  us  to  determine.  That  is  a  mat- 
ter for  tiie  exclusive  consideration  of  the  law-making  power.  Our 
duty  is  simply  to  determine  whetiier  the  power  to  pass  tiie  law  exists. 
The  powers  and  privileges  of  a  lawyer  are  extensive,  and  of 
great  importance  to  the  public  interests.    The  Legislature  and  the 
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Courts  have  always  carefully  guarded  the  profession  against  being 
degraded  or  corrupted,  that  it  may  command  the  confidence  and 
respect  of  the  public.  The  safety  of  the  Government  and  the 
security  of  popular  rights  depend,  in  a  great  degree,  upon  th© 
purity  of  the  bench  and  the  bar.  If  treason  is  allowed  to  find  its 
advocates  among  their  members,  the  very  existence  of  the  Govern- 
ment and  the  liberties  of  the  people  are  endangered.  It  is  there- 
fore the  solemn  duty  of  the  legislative  authority  to  provide  the 
necessary  means  to  purge  the  profession  of  every  taint  or  suspicion 
of  treason.  The  Le^slature  of  this  State  have  attempted  to  per- 
form that  duty,  by  the  passage  of  the  act  now  under  consideration, 
and  it  should  be  sustained  by  the  Courts,  unless  they  have  clearly 
exceeded  their  constitutional  powers.  It  is  not  open  to  that  objec- 
tion, as  we  have  shown,  and  is  therefore  valid,  and  must  be  enforced 
accordingly. 

It  is  insisted,  however,  that  the  payment  of  the  United  States 
revenue  tax  amounts  to  a  license  fi^m  the  National  Government  to 
practice  during  the  term  for  which  the  tax  is  paid.  Sec.  67  of  the 
United  States  Revenue  Law  of  1862,  provides  "  that  no  license 
hereinbefore  provided  for,  if  granted,  shall  be  construed  to  authorize 
the  commencement  or  continuation  of  any  trade,  business,  occupa- 
tion, or  employment  therein  mentioned,  within  any  State  or  Terri- 
tory of  the  United  States,  in  which  it  is  or  shall  be  specially 
prohibited  by  the  laws  thereof,  or  in  violatwn  of  the  laws  of  any 
State  or  Territory J^    This  position  is  therefore  untenable. 

2.  The  next  question  is  whether  that  portion  of  tiie  act  which 
relates  to  parties  to  actions  is  constitutional  or  not.  Much  that  has 
already  been  stated  respecting  the  law  as  it  bears  upon  attorneys, 
applies  equally  to  litigants ;  but  there  are  some  provisions  of  the 
Constitution  which  are  claimed  to  release  litigants  fi^m  the  duty  of 
obeying  it  which  are  not  applicable  to  attorneys.  Thus  it  is  urged 
that  Sec.  1  of  Art.  1,  declaring  that  ^'  all  men  have  the  inalienable 
right  by  nature  of  enjoying  and  defending  life  and  liberty,  acquir- 
ing, possessing,  and  protecting  property,  and  pursuing  safety  and 
happiness,"  is  violated  by  this  act,  as  litigants  are  prevented  fi^m 
protecting  their  lives,  liberty,  and  property,  by  the  aid  of  the  Courts, 
and  that  it  has  the  effect  of  taking  the  property  of  one  man  and 
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giving  it  to  another,  thus  depriving  the  litigant  of  his  property  with* 
out  due  process  of  law.  The  great  natural  right  to  life,  liberty,  and 
property,  is  fully  recognized  by  this  section  of  the  Constitution. 
These  rights  are  guaranteed  to  all  who  do  not  infringe  upon  the 
rights  of  others,  or  forfeit  them  by  crime.  They  are  not  in  any 
way  impaired  by  the  act  in  question,  for  all  persons  have  the  same 
right  to  enjoy  and  defend  their  lives  and  liberties,  and  to  acquire, 
possess,  and  protect  their  property,  as  before.  Under  this  provision 
of  the  Constitution,  the  Le^ature  has  no  power  to  pass  a  law 
depriving  A  of  his  life,  his  liberty,  or  his  property,  or  authorizing 
B  to  deprive  him  of  them,  or  divestmg  A  of  his  property  and  vest- 
ing it  in  B ;  nor  has  it  attempted  to  do  so  by  this  ^t.  These  great 
lights  are  founded  in  the  law  of  nature,  but  nature  has  provided  no 
Courts  in  which  contested  claims  can  be  litigated  or  admitted  rights 
can  be  enforced.  Hence  arises  one  of  the  necessities  of  a  Govern- 
ment, which  is  instituted  for  the  very  purpose  of  protecting  and 
securing  these  natural  rights,  as  is  declared  by  Sec.  2  of  Art.  1. 
The  Government  owes  the  duty  of  protection  to  the  people  in  the 
enjoyment  of  their  rights,  and  the  people  owe  the  correlative  dut?^ 
of  obedience  and  support  to  the  Government.  The  one  is  depend- 
ent upon  the  other.  The  Grovemment  cannot  justly  claim  obedi- 
ence when  it  refuses  protection.  The  citizen  cannot  demand  pro- 
tection without  he  renders  the  equivalent  of  obedience  and  support. 
In  other  words,  all  persons  owing  allegiance  to  the  Grovernment,  or 
residing  witbiu  its  jurisdiction,  owe  to  it  obedience.to  its  Constitution 
and  laws,  and  aid  and  support  against  all  who  seek  its  destruction. 
When  the  citizen  or  resident  refuses  to  render  this  obedience  and 
support ;  when  he  aids,  assists,  countenances,  or  encourages  those 
who  are  struggling  to  overthrow  the  Government,  he  no  longer  has 
a  just  claim  to  the  aid  of  the  Government  to  enforce  his  rights.  He 
forfeits  all  right  to  the  use  of  its  Courts  of  Justice,  and  he  has  no 
just  cause  to  complain  if  they  are  withdrawn  from  his  use,  for  he  has 
voluntarily  broken  the  conditions  upon  which  his  right  to  demand 
their  aid  is  founded. 

There  is  nothing  in  the  Constitution  which  prohibits  the  Le^sla- 
ture  from  closing  the  doors  of  the  Courts  against  traitors  and  their 
aiders  and  abettors ;  or  which  requires  that  this  shall  not  be  done 
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until  after  conviction  of  the  crime,  in  a  regular  criminal  iaial ;  or 
that  prohibits  the  Legislature  from  requiring  of  tiiose  litigating  in 
the  Courts  that  they  shall  purge  themselves,  by  their  own  oath,  of 
the  imputed  offense,  before  thej  shall  claim  their  aid.  The  treason- 
able acts  may  be  so  extensively  and  secretly  committed,  that  the 
ordinary  course  of  a  criminal  trial  would  be  entirely  ineffectual  to 
stay  tiie  evil.  The  litigant  has  no  just  right  to  complam,  for  it  is 
his  own  voluntary  or  willful  act  that  closes  tiie  doors  against  him. 
The  law  warned  him  what  the  result  would  be,  and  although  it  may 
be  severe,  it  is  a  consequence  of  his  own  voluntary  violation  of  the 
fundamental  rights  of  society.  The  law  may  be  a  veiy  efficient  means 
of  preventing  the  spread  of  treason  and  rebellion.  It  brings  one 
of  the  consequences  of  treasonable  conduct  directly  home  to  those 
who  have  something  at  stake — something  to  lose  if  the  Grovemment 
is  overthrown — something  to  gain  if  it  is  sustained.  Without  it, 
traitors  might  recover,  by  the  aid  of  tiie  Courts,  the*  very  means  to 
destroy  the  Government,  by  aiding  and  assisting  the  rebellion,  and 
thus  the  Grovemment  would  be  furnishing  the  instruments  to  assist 
in  its  own  destruction.  The  objection  that  it  is  treason  against  the 
United  States,  and  not  the  State,  that  is  made  the  ground  for 
excluding  the  litigant,  is  not  valid.  We  are  one  nation,  one  people, 
and  the  States  are  but  parts  of  one  whole ;  and  whatever  tends  to 
destroy  the  nation  affects  equally  each  State.  The  National  Gk>v- 
emment  is  supreme  within  its  sphere,  and  tiiis  includes,  among 
others,  the  exclusive  power  to  declare  war  and  make  treaties — ^the 
greatest  powers  attached  to  the  idea  of  sovereignty.  Li  all  these 
matters  the  States  are  but  subordinate.  When  war  exists  it  is 
against  the  nation,  which  includes  every  State;  and  tiierefbre 
treason,  in  aiding  those  at  war  against  tiie  nation  is  equally  trea- 
son against  the  State.  But  whether  such  be  tiie  legal  technical 
effect,  or  whether  all  treason  is  not  committed  against  the  nation, 
which  is  the  war-making,  and  thus,  truly,  the  sovereign  power, 
can  make  no  material  difference ;  for,  as  one  State  of  tiie  Union, 
California  has  the  right  to  deny  the  use  of  her  Courts  to  those  who 
have  committed,  or  intend  to  commit,  treason  against  the  nation, 
of  which  it  forms  a  large  component  part,  and  which  it  is  bound  to 
sustain  by  all  the  means  in  its  power. 
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It  is  also  objected  that  it  depriyes  a  party  of  all  remedy  for  the 
enforcement  of  his  rights,  and,  therefore,  impairs  the  obligation  of 
contracts.  We  view  it  as  imposing  a  new  and  further  condition 
upon  litigants,  and  not  as  a  deprivation  of  all  remedies.  This  con- 
dition is  that  the  party  shall,  when  required,  make  and  file  an 
affidavit  that  he  has  not  and  will  not  do  an  act,  which,  if  done, 
would  forfeit  his  right  to  the  protection  of  the  State.  Our  statutes 
have  always  imposed  conditions  upon  those  seeking  the  aid  of  the 
Courts.  A  stamp  duty  is  imposed  and  also  a  tax  for  the  Judge's 
salary  fund.  To  procure  an  attachment,  order  of  arrest,  or  an 
injunction,  affidavits  and  bonds  are  required.  In  divorce  suits  the 
complamt  must  be  verified,  and  in  all  these  cases  the  proceedings 
and  actions  will  be  dismissed  if  the  conditions  are  not  compUed 
with.  Another  long  established  condition  is,  that  the  suit  must  be 
brought  within  a  certain  time  or  it  will  be  dismissed,  and  the  cause 
of  action  deemed  barred.  The  law  under  consideration  merely 
requires  the  filing  of  an  affidavit  in  certain  cases,  with  the  liability 
of  having  the  suit  dismissed  and  the  cause  of  action  barred  if  not 
complied  with.  All  the  remedies  provided  by  law  are  open  to  him, 
and  it  is  his  own  &ult  if  he  does  not  avail  himself  of  them. 

In  our  judgment  it  is  a  matter  of  State  policy  within  the  control 
of  the  Legislature.  In  Connecticut  a  law  was  passed  declaring 
that  no  action  shall  be  maintained  for  liquors  sold,  and  it  was  held 
that  an  action  on  a  note  given  in  New  York  for  hquors  sold  there 
could  not  be  maintained,  as  it  was  against  the  policy  of  their  laws, 
and  that  the  law  did  not  impair  the  obligation  of  contracts.  (jBey- 
nolds  V.  Q-eary,  26  Conn.  179.)  So  of  contracts  tamted  with 
usury  ;  a  law  refusing  all  remedy  to  enforce  them,  or  giving  a  rem- 
edy after  it  had  been  taken  away,  was  held  not  to  impair  the 
obligation  of  contracts,  even  when  it  applied  to  past  transactions. 
(Baugher  v.  NeUm,  9  Gill.  300).  The  Court  says :  «  There  can 
be  no  vested  right  to  do  wrong,"  citing  Satterlee  v.  Matthewion 
(16  S.  &  B.  191)  :  ''  In  the  nature  of  things  there  can  be  no 
vested  right  to  violate  a  moral  duty  or  to  resist  the  performance  of 
a  moral  obligation."  We  consider  the  same  rule  applies  to  political 
duties  and  obligations — ^that  is,  duties  and  obligations  due  to  the 
Government. 


Digitized  by 


Google 


328        SUPREME  COURT— JULY  TERM,  1863. 

Cohen  v.  Wright. 

An  Act  of  Missouri  was  passed  in  1847  suspending  all  actions 
against  volunteers  until  the  return  home  of  the  company  to  which 
they  belonged.  The  Court  said :  "  Parties  where  contracts  have 
not  been  fulfilled  according  to  their  terms,  and  who  are  therefore 
compelled  to  resort  to  the  judicial  tribunals  for  their  enforcement, 
must  take  the  remedy  given  by  law  at  the  time,  without  regard  to 
the  remedy  in  force  at  the  date  of  the  contract."  And  it  was  held 
that  the  law  did  not  impair  the  obligation  of  contracts.  (^JEdmunson 
V.  Ferguson^  11  Mo.  344.)  The  Legislature  has  the  power  to 
impose  additional  duties  upon  a  party  in  order  to  preserve  and 
secure  his  rights,  and  if  he  fails  to  comply  with  this  duty  it  is  a 
voluntary  abandonment  of  his  right.  (TarpUy  v.  Hamer^  9  S.  & 
M.  310.) 

The  act  in  question  relates  entirely  to  the  remedy,  and  it  is  well 
settled  that  the  Le^ature  may  vary  the  nature  and  extent,  and 
prescribe  the  time  and  mode  in  which  remedies  must  be  pursued  ; 
and  it  is  only  when  a  statute  takes  away  all  means  of  enforcing  the 
obligation  of  contracts,  so  that  no  redress  remains,  or  so  incumbers 
the  remedy  with  conditions  as  to  render  it  useless  or  impracticable 
to  pursue  it,  that  it  can  be  held  to  violate  this  provision  of  the  Con- 
stitution. (2  Story  on  Cons.,  Sec.  1386 ;  Branson  v.  Kinsne^  1 
How.  311.)  This  is  the  rule  properly  deducible  from  the  decisions 
upon  this  question,  and  it  clearly  recognizes  the  right  to  impose 
conditions  upon  remedies,  and  defines  the  extent  of  this  right.  Li 
our  judgment,  this  act  does  not  so  burden  the  remedy  as  to  render 
it  useless  or  impracticable,  and  it  does  not,  therefore,  violate  this 
provision  of  the  Constitution. 

The  statute  has  declared  that  a  sentence  of  imprisonment  in  the 
State  Prison  suspends  all  civil  rights  of  the  party  sentenced,  during 
the  term  of  imprisonment,  and  one  sentenced  for  life  is  deemed 
civilly  dead.  (Wood's  Dig.  353,  Sec.  145.)  Here  all  remedies 
are  suspended  or  taken  away,  yet  we  are  not  aware  that  the  con- 
stitutionality of  such  a  law  has  ever  been  doubted.  The  require- 
ment that  a  party  suspected  of  disloyalty,  one  of  the  greatest  of 
crimes,  shall  purge  himself  by  oath  of  the  imputed  ofiense,  before 
he  is  permitted  to  use  the  Courts  to  enforce  his  rights,  is  not  unrea- 
sonable or  burdensome.    Difficulties  and  hardships  have  been  sug- 
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gested  about  enforcing  the  law,  as  in  an  action  by  two  plaintiffs  one 
might  take  the  oath  and  the  others  refuse,  and  cases  of  non-resi- 
dents or  foreigners  who  never  heard  of  the  law.  We  see  no  hard- 
ship in  closing  our  Courts  against  foreigners,  who  may  have  built  or 
fitted  out  ships  to  destroy  our  commerce  under  the  rebel  flag.  But 
the  case  before  us  presents  none  of  these  questions,  and  we  do  not 
deem  it  necessary  now  to  pass  upon  every  supposable  case  that 
able  counsel  might  suggest. 

The  questions  involved  in  this  case  are  novel  and  important,  and 
we  have  given  them  a  careful  investigation,  and  our  conclusion  is 
that  the  act  in  question  is  constitutional  and  valid,  and  should  be 
enforced  accordingly. 

The  objection  to  the  appearance  of  Mr.  Highton,  as  attorney  for 
the  appellant,  is  sustained,  and  the  judgment  of  the  Court  below  is 
affirmed. 

Norton,  J. — Sec.  3  of  Art.  11  of  the  Constitution  of  this  State 
requires  that  officers,  before  entering  upon  the  duties  of  their  office, 
shall  take  an  oath  that  they  will  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  this  State,  and  provides  that 
'^  no  other  oath,  declaration,  or  test  shall  be  required  as  a  qualifica- 
tion for  any  office  or  public  trust."  It  is  objected  that  the  oath 
required  by  the  Act  of  1863,  to  be  taken  by  attorneys  at  law,  is  a 
violation  of  this  provision  of  the  Constitution.  I  thmk  the  oath 
prescribed  by  the  Act  of  1863  is  a  diflFerent  and  "other  oath"  from 
that  specified  in  the  Constitution,  certainly  in  that  particular  which 
requires  the  attorney  to  make  oath  that  he  has  not,  between  the 
passage  of  the  Sict  and  the  taking  of  the  oath,  sided  or  encouraged, 
etc.,  the  so-called  Confederacy.  The  constitutional  oath  is  stricUy 
prospective,  and  only  a  pledge  as  to  future  conduct.  Such  pro- 
visions of  a  Constitution  diould  be  applied  according  to  their  direct 
and  obvious  meaning,  and  should  not  be  extended  to  cases  which 
can  only  be  brought  within  their  disqualification  by  doubtful  con- 
struction. But  I  am  satisfied,  for  the  reasons  given  in  the  opinion 
of  Justice  Crocker,  that  an  attorney  at  law  is  not  a  person  holding 
an  "  office  or  public  trust "  within  the  obvious  meaning  of  those 
terms  as  used  in  the  Constitution,  and  that  this  objection  is  for  that 
reason  invalid. 
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Various  other  provisions  of  the  Constitution  are  appealed  to  for 
protection  against  the  requirements  of  the  Act  of  1863,  as  well  in 
regard  to  attorneys  at  law  as  to  litigants,  but  none  of  which  can,  in 
my  judgment,  be  made  applicable  except  by  a  strained  mterpreta- 
tion,  not  in  accordance  with  their  well-understood  purpose  and  their 
settled  meaning. 

It  is  urged,  that  the  requiring  of  oaths  and  tests  as  a  condition 
upon  which  a  citizen  shall  be  allowed  to  pursue  a  calling,  or 
to  assert  or  defend  his  rights'  in  Courts,  is  contrary  to  the  spirit  of 
free  Governments  and  of  our  State  Constitution,  as  evinced  in 
tiie  provision  above  quoted.  K  this  be  so,  and  if  it  might  be 
reasonably  claimed  that  the  law  in  question  was  a  violation  of  this 
policy,  it  is  not  a  reason  for  a  Court  to  pronounce  a  law  of  the 
Legislature  void.  A  Court  can  only  do  this  in  case  the  law 
violates  some  distinct  provision  of  the  Constitution,  and  not  upon 
the  vague  ground  that  it  violates  its  spirit.  I  am  unable  to  see 
that  the  law  in  question  violates  any  such  provision  of  the  Constitu- 
tion, and  therefore  agree  that  the  attorney  who  has  refused  to  take 
the  required  oath  cannot  be  allowed  to  appear  in  the  case,  and  that 
the  judgment  must  be  affirmed. 


DAUBENSPECK  et  al.  v.  PLATT  et  al. 

A  HOBTOAGOR  ma  J,  in  this  State,  maintain  an  action  to  redeem  the  mortgage.  , 
The  plaintiff  in  an  action  to  redeem  a  mortgage  need  not  allege  or  prove  a  tender 
of  the  amount  due  upon  the  mortgage  debt  previous  to  the  commencement 
of  the  action. 
Where  property  is  mortgaged  by  an  unrecorded  deed,  absolute  upon  its  face,  accom- 
panied by  a  separate  defeasance,  possession  and  actual  occupation  by  the 
mortgagor  is  notice  of  his  title  to  a  purchaser  from  the  mortgagee. 

Appeal  from  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Tod  BoUnBon^  for  Appellants. 

In  a  bill  to  redeem  it  is  not  necessary  to  allege  a  tender  of  the 
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money  due,  nor  is  it  necessary  to  prove  a  readiness  or  ability  to 
pay  at  any  time  previous  to  the  decree.  (^Gordon  v.  Hohart^  2 
Sum.  401 ;  Gordon  v.  Lewis^  2  Id.  143 ;  Upham  v.  Brook^  2 
Story,  623  ;  Smith  v.  Bailey^  10  Ver.  163  ;  Perrine  v.  Bunn,  4 
Johns.  Ch.  160  ;  Beekman  v.  Frost,  18  Id.  560,  70 ;  Bunham  v. 
Jackson,  6  Wend.  22 ;  Waller  v.  Harris,  7  Paige,  167  ;  Gold- 
smith v.  Osborne,  1  Ed.  560  ;  Turner  v.  Turner,  3  Munf.  66 ; 
Edgerton  v.  McRae,  5  How.  183 ;  BuU  v.  Bondurant,  7  Mon.  421 ; 
Equity  Draftsm.  60 ;  Columbia  Government  v.  Rothschild,  1  Sim. 
103 ;  2  DanieU's  Chancery,  1205-1207 ;  Borsey  v.  Borbee,  Lit. 
Sel.  Cases,  204.) 

JT.  P.  Barber,  for  Respondents. 

I.  Under  our  system  no  bill  to  redeem  will  lie  before  foreclosure. 
Under  the  old  doctrine  of  mortgages,  where  the  mortgagee  might 
maintain  ejectment  after  condition  broken,  and  obtain  possession  of 
the  premises,  (the  mortgagee  being  considered  as  having  the  legal 
title)  and  where  no  limitation  barred  a  mortgage,  a  party  would 
necessarily  be  compelled  to  file  a  bill  to  redeem ;  for  the  mortgagee 
having  the  legal  title  and  being  in  possession,  the  mortgagor  pos- 
sessed only  an  equitable  right,  to  enforce  which  he  must  ask  the 
assistance  of  a  Court  of  Chancery.  But  as  the  mortgagor  is  now 
held  to  possess  the  legal  title,  and  the  mortgagee  cannot  enter  with- 
out foreclosure  and  sale  (Practice  Act,  Sec.  260),  and  four  years 
bar  the  mortgage  by  limitation,  cui  bono  a  bill  to  redeem  ?  If 
the  mortgagee,  or  his  assigns,  be  in  possession  wrongfully,  eject- 
ment will  lie  by  the  mortgagor.  If  rightfully,  by  consent  of  the 
mortgagor,  payment  or  tender  destroys  that  right,  and  makes  fur- 
ther possession  wrongful,  and  ejectment  still  lies.  Nor  can  the 
mortgagor  suflFer  ;  for  the  mortgagee's  claim  is  barred  in  four  years, 
whereas  the  mortgagor  has  five  to  bring  his  ejectment.  The  right 
to  redeem  is  foimded  on  an  equitable  title,  whereas  the  mortgagor 
(until  Sheriff's  deed)  has  the  legal  title,  and  can  enforce  his  rights 
by  legal  remedy.  (Johnson  v.  Sherman,  15  Cal.  292 ;  Goodenow 
V.  Hwer,  16  Id.  456.)  The  decree  on  a  bill  to  redeem  under  the 
old  system,  gave  leave  to  redeem  by  payment  within  a  certain  time 
after  forfeiture,  which  would  be  utterly  useless  under  our  system. 
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For  if  the  decree  ordered  payment  or  final  forfeiture,  at  any  time 
before  actual  foreclosure,  the  defendant  would  still  have  his  statute 
right  of  redemption  within  six  months  after  sale,  of  which  the  Court 
could  not  deprive  him ;  and  if  the  decree  fixed  the  time  of  payment 
beyond  the  time  allowed  by  law  for  redemption,  it  would  be  a  nul- 
lity, provided  defendant  had  had  his  day  in  Court. 

n.  There  is  no  allegation  in  the  bill  either  of  tender  of  the 
amount  due,  payment,  or  of  any  willingness  or  ability  to  pay. 
This  is  a  sine  qua  rwn  in  a  bill  for  redemption.  (7  Dana,  300 ; 
6  Gill  &  Johns.  18 ;  1  A.  K.  Marsh,  287 ;  4  Mon.  343 ;  1  Ed. 
Ch.  660.) 

m.  Flaintifis  allege  in  tiie  bill  payment  of  a  portion,  and  that 
they  have  ofiFered  to  pay  Piatt  the  residue.  Both  these  facts  are 
absolutely  denied  in  the  answer  of  Piatt,  and  no  proof  thereof  was 
ofiered  by  plaintiffi  at  the  hearing.  The  plaintiffi  made  certain 
allegations  of  vital  importance  to  their  case  in  the  bill,  as  follows : 
That  their  defeasance  was  not  recorded  through  the  fraud  of  Piatt 
— ^that  plaintiiis  paid  and  discharged  a  portion  of  their  alleged 
mdebtedness  to  Piatt — ^that  plaintiflfe  had  "  oflFered  "  to  pay  him  the 
balance  due  on  the  alleged  mortgage — ^that  Piatt's  co-defendants 
took  their  deed  from  him  fraudulently.  These  allegations  were  all 
specifically  denied  by  the  answer,  and  plaintiff  gave  no  evidence 
on  the  hearing  in  any  manner  sustaining  the  same.  What  could 
the  Court  do  but  to  dismiss  the  bill,  even  so  far  as  the  merits  were 
concerned  ? 

IV.  The  co-defendants  of  Piatt  were  bona  fide  purchasers  for  a 
valuable  consideration  without  notice.  The  evidence  falls  far  short 
of  showing  that  they  knew  or  even  supposed  the  transaction  was  a 
mortgage ;  the  evidence  goes  to  show  conclusively  that  they  sup- 
posed it  to  have  been  a  conditional  sale. 

V.  If  Piatt's  co-defendants  were  entitied  to  a  dismissal  of  the 
bill  as  against  them,  how  could  it  possibly  be  retained  as  against 
Piatt  ?  By  plaintifiEs'  own  laches  in  not  recording  their  defeas- 
ance, Piatt's  co-defendants  had  become  bona  fide  purchasers  for  a 
valuable  consideration  without  notice,  and  the  legal  title  had  vested 
in  them  without  reserve.  What  then  remained  for  plaintiffii  to 
"  redeem  "  from  ?    The  only  remedy  then  left  to  plaintiffii  would 
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be  at  law  against  Piatt,  to  recover  damages  in  an  action  on  the 
cafle. 

VI.  The  bill  is  so  multifarious  and  anomalous  that  the  Court 
would  dismiss  it  of  its  own  motion.  (3  How.  333  ;  5  Id.  132  ;  8 
Hump.  640 ;  6  Munf.  20.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Cbocker,  J.  concurring. 

This  is  an  action  brought  to  redeem  certam  real  estate  from  an 
alleged  mortgage  executed  by  the  plaintiflF  to  the  defendant  Piatt, 
and  to  have  a  deed  of  the  premises  from  Piatt  to  the  other  defend- 
ants set  aside  and  declared  void. 

The  averments  of  the  complaint,  so  far  as  they  are  material  for 
this  decision,  are,  in  substance,  that  on  the  twenty-eighth  day 
of  October,  1861,  the  plaintiJO^  borrowed  of  Piatt  the  sum  of 
t6,000,  and  as  securiiy.  for  the  repayment  executed  to  him  a 
deed  of  the  premises,  being  a  tract  of  three  hundred  and  twenty 
acres,  absolute  on  its  face,  and  that  at  the  same  time,  as  a  part  of 
the  transaction,  a  defeasance  in  the  form  of  a  separate  agreement 
was  executed  between  the  parties,  by  which  the  plaintijBfe  agreed 
to  pay  to  Piatt  $6,000  and  interest,  on  or  before  the  first  day 
of  March,  1862,  and  he  agreed  to  reconvey  to  them  the  prem- 
ises on  that  day  ;  that  the  deed  was  recorded  but  the  defeasance 
was  not  recorded ;  that  between  the  first  and  tenth  days  of  March, 
1862,  the  plaintiflfe  have  paid  to  Piatt  the  sum  of  $4,670,  by  a 
transfer  of  a  quantity  of  brandy  and  wine,  the  product  of  said 
premises,  and  since  the  tenth  day  of  March,  1862,  have  offered  to 
pay  the  balance  due  on  said  loan ;  that  at  and  ever  since  the  mak- 
ing of  said  instruments  the  plaintiflb  have  been  in  the  open  and 
notorious  possession  of  two  hundred  and  twelve  acres — part  of  said 
tract ;  that  on  the  tenth  day  of  March,  1862,  Piatt  conveyed  the 
premises  to  the  other  defendants,  and  that  at  the  time  of  such  con- 
veyance the  grantees  knew  of  the  existence  of  the  said  agreement 
to  reconvey.  The  complaint  then  prays  that  an  account  may  be 
taken  of  the  balance  still  due  to  Piatt,  and  that  the  plaintifis  be 
allowed  to  redeem,  and  that  upon  payment  the  deed  from  them  to 
Piatt  be  annulled,  and  the  deed  from  Piatt  to  the  other  defendants 
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be  declared  void,  and  asks  for  certain  other  special  relief,  and  for 
such  other  or  further  relief  as  to  equity  and  justice  may  appertain. 

The  answer  of  Piatt  denies  that  the  transaction  was  a  loan,  but 
avers  that  it  was  a  purchase,  and  states  that  the  agreement  to 
reconvey  was  made  after  the  sale,  and  denies  any  payment  by 
a  transfer  of  any  brandy  or  wine  or  otherwise,  or  any  offer  to 
pay,  or  tender  of  any  sum  of  money  pursuant  to  said  contract  of 
defeasance. 

The  other  defendants  deny  any  knowledge  of  the  existence  of 
said  agreement  of  defeasance  at  the  time  of  their  purchase,  and 
aver  that  they  are  bona  fide  purchasers  for  cash  paid  at  the  time 
of  purchase. 

The  answer  of  Piatt  and  the  answer  of  the  other  defendants 
admit  that  the  plaintifis  were  living  upon  the  premises  at  the  time 
of  the  conveyance  by  Piatt  to  the  other  defendants,  Piatt  averring 
that  they  were  occupying  as  his  tenants,  and  the  other  defendants 
averring  that  they  only  resided  on  the  premises,  but  that  Piatt  con- 
ducted the  business  of  the  ranch,  and  that  Piatt  at  the  time  of  his 
conveyance  to  them  assured  them  that  there  would  be  no  difficulty 
about  the  plaintifis  leaving. 

The  deed  from  the  plaintiffs  to  Piatt  and  the  agreement  of  defeas- 
ance bear  the  same  dat«,  and  the  proof  shows  that  they  were  pre- 
pared and  executed  at  the  same  time,  and  the  defeasance  contains 
a  positive  agreement  by  the  plaintifis  to  pay  the  money.  These 
circumstances  establish  that  the  transaction  was  a  loan  and  that  the 
deed  and  defeasance  together  constitute  a  mortgage. 

On  the  trial,  after  the  plaintiflfe  had  closed  their  testimony,  "  the 
defendants  moved  the  Court  to  dismiss  the  complaint  as  to  Piatt, 
because  the  plaintiffi  had  introduced  no  evidence  to  prove  a  tender 
or  offer  to  pay  to  the  defendant  Piatt  the  amount  due  to  him  in  case 
the  deed  from  the  plaintifis  to  him  was  a  mortgage.  And  as  to  the 
other  defendants,  because  there  was  no  evidence  whatever  against 
ihem."  This  motion  was  granted.  A  motion  for  a  new  trial  was 
denied,  and  from  the  order  denying  that  motion  and  from  the  judg- 
ment entered  in  the  action  the  plaintiff  appeal. 

The  dismissal  of  the  complaint  on  the  grounds  stated  was  erro- 
neous.   Although  it  is  common  in  a  bill  to  redeem  to  state  that  an 
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offer  to  pay  has  been  made,  this  is  not  necessary.  A  bill  to  redeem 
does  not  proceed  upon  the  ground  that  the  complainant  has  an 
absolute  right  to  a  reconveyance  or  a  cancellation  of  the  mortgage, 
because  the  debt  has  been  paid  or  extinguished  by  a  tender,  but  it 
asks  leave  to  pay  it  as  still  existing,  and  upon  leave  being  granted 
the  complainant  usually  is  charged  with  the  costs  of  the  action. 
In  case  any  payments  have  been  made,  either  directly  or  from  the 
rents  of  the  mortgaged  premises,  it  is  usual  to  ask  that  an  account 
be  taken,  and  for  leave  to  redeem  by  paying  any  balance  that  may 
be  foimd  due.  (^Stapp  v.  Phelps^  7  Dana,  300 ;  Goldsmith  y. 
Oabame,  1  Edw.  Ch.  660.)  And  when  the  plaintiflfe'  proofe  were 
closed  they  had  made  out  a  prima  facie  case  against  the  other 
defendants.  They  had  proved  that  the  transaction  was  a  loan,  and 
that  the  deed  from  them  to  Piatt,  although  absolute  on  its  face, 
was,  in  consequence  of  the  defeasance,  only  a  mortgage.  They 
then  had  a  right  to  redeem  as  against  Flatt  and  as  against  any 
purchasers  from  Piatt,  unless  they  were  bona  fide  purchasers  for 
value  without  notice.  It  is  not  necessary  to  say  whether,  under 
the  pleadings  in  this  case,  the  burden  of  proof  was  on  the  defend- 
ants to  show  that  they  were  such  Ixma  fide  purchasers  without 
notice  ;  because  the  complaint  averred  that  at  the  time  of  the  con- 
veyance from  Piatt  to  the  other  defendants,  they,  the  plaintiffii, 
were  in  the  open  and  notorious  occupation  of  the  premises ;  and, 
this  averment  is  not  only  not  denied,  but  the  answer  admits  that 
they  were  residing  upon  the  premises ;  and  the  fact  of  such  resi- 
dence was  a<2tually  known  to  them,  and  was  a  subject  of  .considerar 
tion  between  them  and  Piatt  at  the  time  of  their  purchase.  This 
was  sufficient  to  put  them  upon  inquiry,  and  to  charge  them  with 
notice  of  the  plainlifife'  rights.  (Pritchard  v.  Brown^  4  N.  H. 
397  ;  Swnter  v,  WaJt%m,  12  Cal.  404.) 

It  is  urged  that  an  action  to  redeem  does  not  lie  in  this  State 
before  foreclosure.  There  is  no  peculiarity  in  the  l^-ws  of  this 
State  in  reference  to  mortgages  which  takes  from  a  mortgagor  the 
right  to  redeem  which  exists  in  other  States.  Our  statute  provides 
that  a  mortgage  shall  not  be  deemed  a  conveyance  so  as  to  enable 
the  holder  to  recover  possession  of  the  mortgaged  premises  without 
a  foreclosure.    This  enables  a  mortgagor  to  hold  the  possession  as 
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owner  until  his  title  is  divested  by  a  foreclosure,  but  does  not  take 
from  him  the  right  to  disincumber  the  land  by  a  voluntary  pay- 
ment after  a  default  to  pay  at  the  time  provided  in  the  mortgage. 
Although  a  redemption  may  not  now  be  necessary  after  default  in 
order  to  repurchase  the  legal  title,  it  is  still  an  important  right  in 
order  to  the  full  beneficial  enjoyment  of  the  property.  Mortgages 
have  long  been  treated  as  only  liens,  whether  before  or  after  default 
(^Dvtton  V.  Warskav£r^  21  Cal.  609),  and  a  bill  to  redeem  ha^ 
practically  only  been  a  proceeding  to  remove  the  incumbrance. 

What  may  be  the  exact  character  or  extent  of  the  relief  the 
plaintiff  will  be  entitied  to  against  Piatt  and  the  other  defendants 
respectively,  it  is  not  necessary  now  to  decide.  They  were  all 
proper  parties,  and  if  tiiere  may  be  a  question  as  to  some  part  of 
the  relief  asked  against  the  defendants  other  than  Piatt,  we  do  not 
think  the  allegations  in  that  behalf  require  this  Court  to  sustain  the 
judgment  of  dismissal  upon  the  ground  of  misjoinder  of  causes  of 
action  after  that  question  had  been  decided  on  the  demurrer,  and 
the  defendants  had  answered  over,  and  the  case  has  been  tried  and 
decided  on  the  merits. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 


SPENCE  V.  HARVEY  et  al. 

Ant  tontract  by  a  public  officer  which  interferes  with  the  unbiassed  dischai^  of 
his  duty  to  the  public  in  the  exercise  of  his  office,  is  against  public  policy 
and  Yoid. 

A  postmaster  is  a  public  officer,  and  in  the  discharge  of  his  trust  is  bound  to 
exercise  his  judgment  for  the  public  benefit  in  fixing  the  location  of  his  office, 
and  any  contract  by  which  this  exercise  of  his  judgment  is  sold  for  his  pri- 
vate emolument,  interferes  with  the  discharge  of  his  official  duties  and  is 
therefore  void. 

The  questioti  of  the  validity  of  a  contract  of  a  public  officer  does  not  depend 
upon  the  circumstance,  whether  it  can  be  shown  that  the  public  has  in  fact 
suffered  any  detriment,  but  whether  the  contract  is  such  in  its  nature  as  might 
have  been  injurious  to  the  public  interest. 

The  plaintiff  in  expectation  of  receiving  a  commission  as  postmaster  entered  into 
an  agreement  with  defendants,  whereby  they  leased  to  him  certain  premises 
for  the  term  of  one  year,  with  the  right  on  his  part  to  extend  the  terms  bo 
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long  as  he  shoald  remain  postmaster  not  exceeding  four  years,  in  considera- 
tion of  the  sum  of  one  dollar  per  year,  and  a  covenant  on  his  part,  that  as 
soon  as  he  received  his  commission  he  would  remove  the  post-office  to  the 
leased  premises,  and  continue  the  same  there  for  all  the  time  that  he  should 
hold  the  office :  heldf  that,  in  an  action  for  the  breach  of  this  contract  by 
defendant,  it  contravened  public  policy  and  was  void. 
If  in  order  to  secure  a  fit  location  for  an  office  it  should  be  necessary  for  a  post- 
master to  agree  to  locate  and  continue  it  at  a  particular  place,  a  contract  to 
that  effect  might  be  valid,  but  to  maintain  an  action  thereon  such  necessity 
would  be  required  to  be  affirmatively  shown. 

Appeal  firom  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

JT.  0.  ^  W.  H.  Beatty^  for  Appellant,  contended,  that  the 
contract  sued  on  was  against  public  policy  and  void,  and  cited : 
(^Parsons  v.  Thompaony  1  Henry  Blackstone,  322 ;  6  Holstead, 
87 ;  Simon  v.  Chorpening,  20  Cal.  182.) 

S.  W,  Sanderson^  for  Respondent. 

This  contract  violates  no  statute  of  this  State  nor  any  law  of 
Congress.  If  then  the  contract  is  illegal,  it  must  be  because  the 
respondent  has  agreed  to  do  some  act  which  is  in  violation  of  his 
duty,  as  postmaster,  to  the  public.  What  duty,  which  the  post- 
msuster  owes  to  the  public,  has  the  respondent  by  this  contract 
agreed  to  violate  or  neglect  ?  It  is  his  duty  to  locate  and  conduct 
the  office  in  such  a  manner  as  to  conduce  to  the  pubUc  convenience. 
He  must  locate  it  in  a  place  reasonably  safe,  convenient,  and  acces- 
sible to  the  communiiy  who  are  to  be  accommodated  at  the  office. 
But  no  where,  in  the  record  of  this  case,  is  it  made  to  appear  that 
the  respondent  did  not  perform  all  these  duties. 

The  postmaster  is  bound  to  provide  himself  with  an  office,  and  if 
he  is  compelled  to  rent  one,  he  contracts  for  it  in  his  own  name  and 
upon  his  own  credit,  and  not  in  the  name  of  the  (xovemment  or 
upon  its  faith  and  credit.  The  lessor  looks  to  the  postmaster  for 
his  pay,  and  has  no  claim  whatever  upon  the  Government.  The 
postmaster  contracts  to  pay  and  is  bound  to  pay,  and  in  the  pres- 
ent instance  has  paid,  the  rent  out  of  his  own  pocket.  Such  then 
being  the  case,  what  rule  of  law  or  principle  of  ethics  debars  us 
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from  the  right  to  exercise  the  brains,  which  God  has  given  us,  in 
making  for  ourselves  the  best  contract  we  can.  No  rule  of  law  or 
principle  of  ethics  requires  us  to  pay  sixty  dollars  for  that  which  is 
voluntarily  offered  to  us  for  one,  by  persons  who  are  neither  drunk, 
nor  insane,  nor  infants,  nor  married  women.  It  cannot  be  said  that 
the  respondent  was  to  be  paid  for  doing  his  duty.  His  duty  required 
him  to  provide  a  suitable  and  convenient  office,  and  there  his  duty 
to  the  pubUc — so  far  as  the  present  question  is  concerned — ended. 
The  terms  upon  which  he  provided  the  office,  were  a  matter  in 
which  the  public  had  no  interest,  and  which  concerned  himself  and 
his  lessors  only.  Having  performed  his  whole  duty  to  the  public, 
in  the  location  of  his  office,  he  had  the  same  right  to  look  after  his 
own  interest  in  arranging  the  terms  as  any  other  provident  and 
prudent  man.  But  it  has  been  said  that  the  rent  is  allowed  to  us 
by  the  Government  out  of  the  proceeds  of  the  office,  and  therefore 
if  we  win  this  case  we  are  enabled  to  make  a  profitable  speculation 
out  of  the  transaction.  Admit  this,  for  the  sake  of  the  argument, 
and  we  ask,  off  from  whom  do  we  speculate  ?  Certainly  not  the 
public,  nor  the  Government,  but  the  appellants.  The  respondent 
has  made  a  contract  in  which  neither  the  public  nor  the  Govern- 
ment had  any  interest,  or  were  in  any  manner  affected  thereby, 
much  less  prejudiced. 

Chitty,  in  his  work  on  Contracts  (p.  575),  speaking  of  contracts 
affecting  public  policy,  says :  ^'  An  agreement  is  not  void  on  this 
ground,  unless  it  expressly  and  unquestionably  contravene  public 
policy,  and  be  manifestiy  injurious  to  the  interests  of  the  State/' 
If  then,  it  be  doubtful  whether  an  agreement  is  or  is  not  against 
public  policy,  the  Court  must  give  the  agreement  the  benefit  of  the 
doubt,  and  hold  it  valid. 

In  Richardson  v.  Mdlish  (2  Bingham,  242,  9  Eng.  Com.  Law, 
668),  Best,  C.  J.  said :  "  On  such  grounds  (public  policy)  we  are 
not  to  presume  corruption.  Corruption  is  to  be  made  out.  *  *  * 
I  am  not  much  disposed  to  yield  to  arguments  of  public  policy.  I 
tiiink  the  Courts  of  Westminster  Hall,  *  *  have  gone  much 
further  than  they,  were  warranted  in  going  in  questions  of  policy ; 
they  have  taken  on  themselves,  sometimes,  to  decide  doubtfiil 
questions  of  policy.    »    *   *    *    i  therefore  say  it  is  not  a  doubt- 
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fill  matter  of  policy  that  will  decide  this,  or  that,  will  prevent  the 
party  from  recovering ;  if  once  you  bring  it  to  that  (doubt)  the 
plaintiff  is  entitled  to  recover    *    *    *    ." 

We  have  then — stating  the  cas^  most  favorably  for  the  appel- 
lants— a  contract  supported  by  a  strictly  legal  consideration,  to  wit, 
one  dollar  per  annum,  which  the  complaint  avers  was  paid,  and  the 
answer  does  not  deny  the  averment,  and  another  consideration  the 
legality  of  which  is  doubtful.  Under  the  law  then  as  declared  by 
Chitty,  and  Best,  C.  J. — and  they  are  uncontradicted  by  other 
authorities — the  respondent  has  beyond  all  question  a  legal  cause 
of  action,  and,  other  things  permitting,  ought  to  recover. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Crocker,  J.  concurring. 

This  action  is  brought  to  recover  damages  claimed  to  have  been 
sustained  by  the  plaintiff,  by  reason  of  a  breach  of  a  covenant  for 
quiet  enjoyment  contained  in  a  lease  executed  by  the  defendants 
to  the  plaintiff.  The  action  was  tried  by  the  Court  without  a  jury, 
and  upon  the  findings  of  fact  a  judgment  was  rendered  for  the 
plaintiff,  from  which  the  defendants  appeal. 

The  facts  in  brief  are  these :  The  plaintiff,  in  expectation  of 
receiving  a  commission  as  postmaster  of  Placerville,  entered  into  an 
agreement  with  the  defendants  whereby  they  leased  to  him  certain 
premises  for  the  term  of  one  year,  with  the  right  on  his  part  to 
extend  the  term  so  long  as  he  should  remain  postmaster,  not  exceed- 
ing four  years,  in  consideration  of  the  sum  of  one  dollar  per  year, 
and  his  agreement  to  locate  and  continue  the  post-oflSce  on  the 
premises  so  leased ;  and  he  on  his  part  covenanted  that  as  soon  as 
he  received  his  commission  he  would  remove  the  posboflSce  to  the 
leased  premises,  and  continue  the  same  there  for  all  the  time  he 
should  hold  the  office  of  postmaster,  and  not  remove  the  same  during 
or  within  that  time.  He,  in  pursuance  of  the  agreement,  removed 
the  postK)ffice  to  the  leased  premises,  but  after  a  certain  time 
they,  by  collusion  and  fraud,  caused  him  to  be  evicted  under  a 
paramount  title,  to  wit,  by  willfully  refusing  to  pay  the  rent  on  a 
lease  under  which  they  held,  and  instigating  their  landlord  to  evict 
the  tenants  in  consequence  of  such  rent  not  being  paid.   The  vakie 
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of  the  rent  or  use  of  the  premises  was  seven  hundred  and  twenty 
dollars  a  year.  The  judgment  was  for  11,058  40,  being  the  amount 
of  this  value  of  the  lease,  less  the  sum  of  one  dollar  a  year,  firom 
the  time  of  eviction,  on  the  seventeenth  day  of  January,  1860,  to 
the  seventh  day  of  October,  1861,  at  which  time  he  ceased  to  be 
postmaster. 

The  defendants  insist,  among  other  things,  that  the  contract  on 
which  the  action  is  brought  is  against  public  policy  and  void.  We 
think  this  defense  is  well  taken. 

It  is  not  disputed  but  that  contracts  against  public  policy  are 
illegal  and  void ;  but  the  plaintiff  insists  that  the  contract  in  ques- 
tion is  not  of  that  character. 

"  Public  policy  "  is  a  vague  expression,  and  few  cases  can  arise 
in  which  its  application  may  not  be  disputed.  Mr.  Story,  in  his 
work  on  Contracts  (Sec.  646),  says:  "It  has  never  been  defined 
by  the  Courts,  but  has  been  left  loose  and  &ee  of  definition,  in  the 
same  manner  as  fraud.  This  rule  may,  however,  be  safely  laid 
down,  that  wherever  any  contract  conflicts  with  the  morals  of  the 
time  and  contravenes  any  established  interest  of  society,  it  is  void, 
as  bemg  against  public  policy."  In  illustration  of  this  rule,  he 
says  (Sec.  676) :  "  Where,  therefore,  a  person  occupying  a  public 
office  agrees,  for  a  reward,  to  exercise  his  official  influence  in  ques- 
tions affecting  both  public  and  private  rights  so  as  to  bring  about 
the  private  advantage  of  persons  interested,  the  contract  would  be 
void.  For  every  public  officer  is  bound  to  be  disinterested  in  the 
consideration  of  all  public  questions,  and  any  contract  which  inter- 
feres with  the  free  and  unbiassed  exercise  of  his  judgment  in  rela- 
tion to  a  question  of  trust  or  confidence  reposed  in  him,  is  against 
public  policy  and  good  morals."  "  Again  (Sec.  677)  :  Contracts 
for  the  sale  of  public  offices  come  under  this  class  of  contracts  in 
violation  of  pubUc  duty  and  are  void.  And  this  rule  obtains  upon 
the  ground  that  they  tend  to  destroy  the  responsibilities  of  the 
office,  and  to  betray  the  interests  of  the  public."  "  So,  also,  the 
profits  and  emoluments  of  a  public  office  of  trust  are  not  a  good 
subject  of  sale.  Thus  it  has  been  held,  that  the  prize  money  of  a 
sailor,  or  the  full  pay  or  half  pay  of  an  officer  is  not  assignable  at 
law,  nor  in  equity,  upon  the  ground  that  any  salary  paid  for  the 
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performance  of  a  public  duty  ought  not  to  be  perverted  to  other 
uses  than  those  for  which  it  was  intended."  These  citations  are 
made,  not  as  referring  to  cases  of  the  same  exact  character  as  the 
one  before  us,  but  as  illustrating  the  general  principle — ^which  is, 
that  any  contract  by  a  public  oflScer  which  interferes  with  the 
unbiassed  discharge  of  his  duty  to  the  pubUc  in  the  exercise  of  Kifl 
oflSce  is  against  public  policy,  and  is  void. 

The  office  of  postmaster  is  a  public  office  and  is  established  for 
the  benefit  of  the  pubhc.  In  the  discharge  of  his  duties  the  plaint>- 
iff  was  bound  to  locate  the  post-office  and  to  continue  it  at  a  place 
suitable  and  reasonably  convenient  for  the  use  of  the  public.  In 
the  discharge  of  this  trust  he  was  bound  to  exercise  his  judgment 
for  the  public  benefit,  and  any  contract  by  which  this  exercise  of 
his  judgment  was  sold  for  his  private  emolument,  interfered  with 
the  proper  discharge  of  his  duties  as  a  public  officer.  By  this  con- 
tract, in  consideration  of  a  gain  to  himself  of  seven  hundred  and 
nineteen  dollars  a  year,  he  obligated  himself  to  keep  the  post-office 
^at  a  particular  spot  during  the  term  of  his  office.  He  thus,  for  a 
consideration,  contracted  to  conduct  the  business  of  his  office,  in 
one  particular,  in  a  stipulated  manner.  He  was  not  free  to  exer- 
cise his  judgment  for  the  public  benefit.  However  unsuitable  the 
location  might  become  he  was  under  an  obligation,  if  the  contract 
is  valid,  not  to  change  it. 

It  is  said  that  this  particular  contract  is  not  against  public  policy, 
because  in  fact  the  place  selected  was  suitable  and  convenient  for 
the  pubhc  use.  The  question  of  the  validity  of  the  contract  does 
not,  however,  depend  upon  the  circumstance,  whether  it  can  be 
shown  that  the  pubhc  has  in  fact  sufiered  any  detriment,  but  whether 
the  contract  is  in  its  nature  such  as  might  have  been  injurious  to 
the  pubhc,  and  which  pubhc  pohcy  requires  should  not  be  made  by 
pubhc  officers  in  regard  to  the  discharge  of  their  duties.  Upon 
this  point  the  case  of  FuUer  v.  Hame  (18  Pick.  472),  is  perti- 
nent. In  that  case,  it  appears  that  Fuller  was  a  stockholder  in  the 
Boston  and  Worcester  Railroad  Corporation,  and  for  a  considerar 
tion  he  agreed  to  use  his  influence  in  procuring  that  corporation  to 
locate  its  depot  at  a  particular  place  in  Boston,  it  being  expressed 
in  the  agreement  that  Fuller  was  of  the  opinion  that  the  road  ought, 
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from  a  view  to  the  public  good  and  the  good  of  the  stockholders,  to 
locate  its  depot  at  that  place.  The  contract  was  held  to  be  void 
on  the  ground  that  the  road  was  established  for  the  public  accom- 
modation, although  a  private  corporation,  and  that  the  public  had 
an  interest  in  the  question  of  the  location  of  the  depot,  and  that 
though  the  contract  was  not  made  to  induce  a  party  to  do  an  unlaw- 
ful act,  it  put  him  under  an  influence  to  do  that  which  might  injuri- 
ously affect  the  interests  of  the  public,  and  the  Court  say :  "  Nor  is 
it  any  satisfactory  answer  to  say  that  when  the  agreement  was  en- 
tered into,  he  had  come  to  the  opinion  that  the  location  in  question 
was  the  best  for  the  interests  of  the  public  and  for  the  interests  of 
the  corporation.  That  opinion  might  be  changed  by  new  views  and 
new  offers ;  and  besides,  the  terms  upon  which  this  boon  was  to  be 
obtained,  was  still  an  open  question.  But  upon  all  these  questions 
the  influence  of  the  promise  of  separate  and  distinct  advantage 
deprived  him  of  the  power  of  exercising  a  free,  disinterested,  and 
unbiassed  judgment." 

It  may  be  said  that  the  benefits  derived  to  a  vicinity  by  the  loca- 
tion of  a  post-office  are  an  inseparable  incident  of  the  business  of 
the  office,  and  if  a  person  owning  property  finds  it  for  his  interest 
and  chooses,  in  order  to  secure  the  locating  of  the  post-office  in  the 
vicinity  of  his  property,  to  rent  an  office  for  a  less  sum  than  it  might 
be  rented  for  some  other  use,  there  is  no  wrong  to  the  public  in  the 
postmaster  availing  himself  of  this  incidental  benefit  to  himself,  just 
as  on  the  contrary,  if  the  locating  of  the  post-office  should  be  con- 
sidered a  detriment  to  the  vicinity,  he  might  be  compelled  to  en- 
counter the  necessity  of  paying  a  higher  rent  than  the  office  was 
worth  for  some  other  use.  It  may  also  be  said  that  it  might,  in 
some  cases,  be  necessary  for  the  postmaster  to  engage  to  continue 
the  office  for  a  certain  time  in  a  particular  locality  in  order  to  obtain 
a  suitable  office,  by  affording  a  compensation  for  changes  in  a  build- 
ing or  in  the  business  arrangements  of  the  landlord.  Undoubtedly 
these  considerations  must  be  estimated,  in  deciding  whether  any 
particular  contract  is  against  public  policy,  and  in  particular  cases 
ihey  may  be  sufficient  to  determine  that  a  contract  containing  such 
a  stipulation  is  not  void,  and  there  would  have  been  more  difficulty 
in  saying  that  the  present  contract  was  vmd  if  it  had  been  a  simple 
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leajse  for  a  definite  term,  though  at  a  nominal  rent.  The  postmas- 
ter would  still  have  been  at  liberty  to  change  the  locality  if  the  pub- 
lic interest  required  it,  and  in  making  such  a  contract  the  parties 
might  take  into  consideration  the  probability  of  the  post-office  being 
continued  at  the  selected  location  ;  and  this  probability  might,  and 
doubtiess  would,  depend  upon  the  suitableness  of  the  location,  and 
thus  the  public  interest  would  not  be  affected.  But  in  this  case  the 
postmaster,  for  a  large  consideration  to  himself,  has  sold  the  right 
of  locating  the  post-office  for  an  indefinite  period,  so  long  as  he  holds 
the  office,  reserving  to  himself  no  power  to  change  it  if  the  public 
interest  should  require  it,  and  where  no  circumstance  appears  mak- 
ing it  necessary  to  have  made  such  a  contract.  We  think  it  clear 
that  public  policy  requires  that  a  public  officer  should  not  bind  him- 
self as  to  the  mode  of  discharging  his  duties  by  such  a  contract, 
under  such  circumstances ;  that,  by  a  just  and  reasonable  applica- 
tion of  the  general  rule,  this  contract  is  void,  and  that  no  facts  or 
circumstances  are  shown  to  exist  which  would  take  the  case  out  of 
the  general  rule. 

The  judgment  is  therefore  reversed,  and  the  Court  below  is 
durected  to  render  a  judgment  for  the  defendants. 


PARSONS  V.  FAIRBANKS  et  al 

On  the  twenty-second  day  of  June,  1857,  T.  H.  O.  Walton  sold  a  half  interest 
in  a  ditch  to  G.  W.  Walton,  who  in  part  payment  agreed,  from  the  proceeds 
of  said  interest,  to  pay  $5,000  npon  two  promissory  notes,  executed  by  the 
grantor  and  one  Hall  to  Parsons.  February  12th,  1858,  G.  W.  Walton  sold 
and  conveyed  this  interest  in  the  ditch  to  G.  Y.  Fairbanks  for  910,500, 
of  which  $2,700  was  paid  at  the  time  but  not  applied  on  the  notes  held 
by  Parsons,  and  a  mortgage  given  upon  the  half  interest  for  the  balance. 
Afterwards,  G.  V.  Fairbanks  sold  to  Jonathan  Fairbanks,  and  soon  after  G. 
W.  Walton  gave  to  Parsons  a  written  acknowledgment,  that  he  had  bought 
the  interest  in  the  ditch  upon  condition  to  pay  $5,000  of  its  proceeds  upon 
the  Walton  and  HalL  notes,  and  that  all  moneys  due  to  him  upon  his  note  to 
Fairbanks,  were  due  and  payable  to  Parsons  until  the  $5,000  should  be  paid. 
After  receiving  this  acknowledgment  Parsons  transferred  the  Walton  and  Hall 
notes  to  Jonathan  Fairbanks  by  indorsement,  and  took  from  the  latter  his 
note  for  $5,000,  secured  by  a  new  mortgage  on  the  ditch :  hdd,  that  any 
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interest  which  Parsons  acquired  by  the  acknowledgment  in  the  Walton  mort- 
gage he  parted  with  by  the  transfer  of  his  notes  to  Fairbanks ;  that  the  last  note 
and  mortgage  could  not  be  considered  a  renewal  of  the  $5,000  debt  evidenced 
by  the  transferred  notes ;  and,  that  the  Walton  mortgage  was  a  lien  upon 
the  ditch  for  ttte  balance  of  the  debt  secured  thereby,  over  and  above  the 
amount  of  $5^000,  superior  to  any  lien  retained  by  Parsons  thereon  for  the 
payment  of  the  balance  due  him. 
In  the  absence  of  fraud  or  mistake  a  party  cannot  escape  the  consequences  of  an 
arrangement  voluntarily  made  by  him,  because  of  a  misunderstanding  of  its 
legal  effect. 

Appeal  from  the  Tenth  Judicial  District. 

The  facts  are  stated  m  the  opinion  of  the  Court. 

Z.  Montgomery,  for  Appellant. 

I.  According  to  the  written  acknowledgment  of  G.  W.  Walton 
given  to  plaintiflF  on  the  twenty-fifth  day  of  January,  a.d.  1859, 
"  all  moneys  due  to  him  upon  his  contract  of  sale  to  G.  V.  Fair- 
banks, were  due  and  payable  to  plaintiff,  as  trust  money  belonging 
to  plaintiff,  until  the  sum  of  $5,000  should  be  paid.  But,  if  all 
moneys  due  fi-om  G.  V.  Fairbanks  to  G.  W.  Walton  belonged  to 
plaintifis  until  $5,000  should  be  paid  the  mortgage  held  by  G. 
W.  Walton  upon  said  ditch  property,  and  which  he  seeks  to  fore- 
close in  this  action — ^being  a  mere  incident  to  said  debt — ^like- 
wise belonged  to  plaintiff  to  the  extent  of  $5,000.  Is  there  any 
question  but  that  a  Court  of  Equity  after  the  execution  of  said 
written  acknowledgment,  and  before  the  transaction  between  plaintiff 
and  Jonathan  Fairbanks,  would  have  been  authorized  with  all  the 
parties  before  it  in  decreemg  a  foreclosure  of  G.  W.  Walton's 
mortgage  for  the  benefit  of  plaintiff  to  the  extent  of  $5,000,  and 
would  not  any  interest  which  G.  W.  Walton  had  in  that  debt  and 
mortgage  have  been  subject  to  the  superior  rights  of  the  plaintiff? 
"  If  a  trust  is  created  for  the  benefit  of  a  party  who  is  to  be  the 
ultimate  receiver  of  the  money,  or  other  thing  which  constitutes 
the  subject  matter  of  the  trust,  he  may  sustain  a  suit  in  equity 
to  have  the  money  or  other  thing  directly  paid  or  delivered  to 
himself,  for  in  such  a  case  he  is  entitied  to  dispose  of  it  as  the 
absolute  owner."  (2  Story's  Equity  Juris,  and  the  authorities 
there  cited ;  see,  also,  1  Greenl.  Cruise  on  Eeal  Prop.  481,  433, 
662 ;  3  American  Chancery  Digest,  425,  498,  Sees.  498,  369.) 
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n.  The  next  question  that  arises  is,  did  the  taking  of  the  note 
and  mortgage  by  Parsons  from  Fairbanks,  for  the  purpose  of  mak- 
ing the  said  $5,000  payable  directly  to  himself  instead  of  having  it 
pass  through  the  hands  of  G.  W.  Walton,  have  the  effect  to  post- 
pone his  lien  to  the  lien  of  G.  W.  Walton,  and  thus  to  place  plaintiff 
in  a  worse  condition,  and  G.  W.  Walton  in  a  better  condition  than 
before?  This  Court  has  repeatedly  held  substantially  that  the 
acceptance  of  a  new  mortgage,  intended  to  supply  the  place  of  an 
old  one  and  to  secure  the  payment  of  the  same  debt,  does  not 
deprive  the  mortgagee  of  any  rights  which  he  had  imder  the  old 
mortgage,  and  that  such  a  transaction  does  not  in  fact  create  a 
new  incumbrance,  but  only  changes  the  form  of  the  old  one.  (See 
I>illon  V.  Byme^  5  Cal.  465 ;  Birrell  v.  Schie^  9  Id.  104  ;  Carr 
y.  Caldwell,  10  Id.  380 ;  Swift  v.  Kraemer  et  ah,  13  Id.  526.) 

Belcher  ^  Belcher ,  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Crocker,  J.  concurring. 

On  the  twentynsecond  day  of  June,  1857,  T.  H.  0.  Walton  sold 
an  undivided  half  interest  in  the  Oregon  Creek  Ditch  to  George  W. 
Walton,  who  in  part  payment  agreed  from  the  proceeds  of  said 
interest  to  pay  five  thousand  dollars  upon  two  promissory  notes, 
executed  by  T.  H.  0.  Walton  and  Stanford  Hall,  to  the  plaintiff. 
Parsons.  On  the  twelfth  of  February,  1858,  G.  W.  Walton  sold 
this  interest  in  the  ditch  to  G.  V.  Fairbanks  for  110,500  27,  of 
which  $2,700  was  paid  at  the  time,  and  a  mortgage  given  for  the 
balance,  of  which  three  hundred  and  fifty  dollars  was  paid  sub- 
sequently. No  part  of  these  payments  was  applied  on  the  Walton 
and  Hall  notes.  Afterwards,  G.  V.  Fairbanks  sold  this  ditch  prop- 
erty to  Jonathan  Fairbanks,  but  upon  what  terms  does  not  appear. 
At  this  stage  of  the  transactions  G.  W.  Walton  gave  to  Parsons  a 
written  acknowledgment  and  statement,  that  he  had  bought  the 
interest  in  the  ditch  from  T.  H.  0.  Walton  upon  condition  to  pay 
$5,000  of  the  proceeds  of  the  property  to  Parsons  on  the  Walton 
and  Hall  notes,  and  that  all  moneys  due  to  him  on  his  sale  to  Fair- 
banks were  due  and  payable  to  Parsons,  until  said  sum  of  $5,000 
28 
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should  be  fully  paid.  The  sale  from  G.  W.  Walton  to  G.  V.  Fair- 
banks was  effected  by  a  writmg  which  is  held  to  constitute  a  con- 
veyance, and  a  mortgage  back  to  secure  the  purchase  money.  On 
the  first  of  June,  1859,  after  the  giving  of  this  acknowledgment, 
Parsons  transferred  the  Walton  and  Hall  notes  to  Jonathan  Fair- 
banks and  took  from  him  his  note  for  §5,000,  secured  by  a  mortgage 
on  the  ditch. 

This  action  is  brought  by  Parsons  to  foreclose  the  mortgage 
given  to  hun  by  Fairbanks.  G.  W.  Walton  is  a  party,  and  claims 
a  prior  lien  by  virtue  of  the  mortgage  executed  to  him  by  G.  V. 
Fairbanks.  The  decree,  in  effect,  adjudges  that  the  Walton  and 
Hall  notes  in  the  hands  of  Jonathan  Fairbanks  are  a  setoff  to  and 
a  satisfaction  of  the  mortgage  held  by  G.  W.  Walton  to  the  extent 
of  $5,000,  and  that  the  balance  of  his  mortgage  has  priority  over 
the  mortgage  of  Parsons.     From  this  decree  Parsons  appeals. 

The  mortgage  of  Walton  being  of  prior  date  to  that  of  Parsons, 
the  decree  is  of  course  correct  so  far  as  it  rests  upon  these  two 
instruments  alone.  But  Parsons  claims  that  by  virtue  of  the 
acknowledgment  in  writmg  made  to  him  by  Walton,  founded  upon 
or  in  consequence  of  the  agreement  existing  between  G.  W.  Wal- 
ton and  T.  H.  0.  Walton,  that  the  former  should  pay  $5,000  on 
the  Walton  and  Hall  notes  held  by  Parsons,  he  became  an  assignee 
to  the  amount  of  $5,000  of  the  mortgage  executed  by  G.  V.  Faii^ 
banks  to  G.  W.  Walton,  and  that  the  note  and  mortgage  executed 
to  him  by  Jonathan  Fairbanks  was  a  mere  renewal  in  his  favor  of 
the  debt  of  $5,000  evidenced  by  the  Walton  and  Hall  notes  and 
mortgage  lien.  On  the  contrary  Walton  claims,  in  effect,  that  the 
written  acknowledgment  given  by  him  to  Parsons  did  not  constitute 
any  transfer  of  his  mortgage  or  any  legal  obligation  upon  him,  and 
that  if  it  could  be  considered  as  such  a  transfer,  it  was  only  as  a 
security  for  the  payment  of  the  Walton  and  Hall  notes  to  the 
extent  of  $5,000,  and  that  when  Parsons  took  the  note  and  mort- 
gage of  Jonathan  Fairbanks,  and  transferred  to  him  the  Walton 
and  Hall  notes,  he  voluntarily  parted  with  his  claim  on  the  security 
of  the' Walton  mortgage,  and  took  in  its  stead  the  security  of  the 
note  and  mortgage  of  Jonathan  Fairbanks  of  a  subsequent  date. 

We  do  not  find  it  necessary  to  decide  whether  the  transactions 
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above  detailed  conferred  any  legal  claim  upon  Parsons  to  an  interest 
in  the  Walton  mortgage,  as  security  for  the  Walton  and  Hall  notes, 
because,  conceding  that  it  did,  it  appears  clear  that  he  parted  with 
all  such  interest  when  he  transferred  the  notes  to  Jonathan  Fair- 
banks. There  is  a  dispute  between  these  parties  as  to  whether  the 
notes  for  their  full  amount  were  transferred  by  Parsons  to  Jonathan 
Fairbanks,  or  whether  they  were  treated  as  paid  by  Fairbanks  to 
the  extent  of  $5,000,  and  only  a  balance  of  about  eight  hundred 
dollars  transferred.  Without  deciding  that  this  difference  is  mate- 
rial, we  observe  that  the  proof  shows  that  the  notes  were  transferred 
simply  by  an  indorsement  without  recourse,  and  it  does  not  appear 
that  any  payment  was  indorsed  on  them ;  and  Parsons,  in  his  repli- 
cation to  Walton's  answer,  speaks  of  the  notes  as  having  been 
transferred  to  Jonathan  Fairbanks,  and  held  by  him  to  the  extent 
of  the  $5,000  as  an  ofiset  to  so  much  due  to  Walton  on  his  mort- 
gage. What  the  witness  says,  as  to  its  being  underatood  that  only 
a  balance  after  deducting  $5,000  was  due  on  the  notes,  cannot  avail 
as  against  the  written  terms  of  the  transfer,  and  the  admission  in 
the  replication. 

If  Jonathan  Fairbanks  was  the  debtor,  who  was  bound  to  pay 
the  Walton  and  Hall  notes,  there  would  be  more  reason  for  the 
claim  of  Parsons,  that  the  note  and  mortgage  executed  to  him  by 
Jonathan  Fairbanks  was  a  mere  renewal  of  the  Walton  and  Hall 
debt ;  but  G.  V.  Fairbanks  was  the  party  indebted  to  G.  W.  Wal- 
ton, and  whose  indebtedness,  if  any  thing,  to  the  extent  of  $5,000, 
was  assigned  to  Parsons.  It  may  be  conjectured,  that  there  was 
some  understanding  between  G.  V.  and  Jonathan  Fairbanks,  that 
the  latter  was  to  pay  the  debt  of  the  former  incurred  for  the  pur- 
chase of  the  ditch  property ;  but  there  is  no  evidence  of  this,  and 
there  is  no  reason  to  claim  that  Parsons  had  been  invested  with  any 
demand  which  G.  V.  Fairbanks  might  have  had  upon  Jonathan 
Fairbanks.  By  the  transaction  of  June  1st,  1859,  Parsons  acquired 
not  only  a  direct  mortgage  to  himself  upon  the  ditch  property,  but 
also  the  personal  responsibility  of  Jonathan  Fairbanks,  to  which 
before  then  he  had  no  claim ;  and  Jonathan  Fairbanks,  in  return, 
acquired  the  personal  liability  to  himself  of  Walton  and  Hall  on 
their  notes,  together  with  whatever  equities  attached  to  those  notes, 
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to  be  paid  out  of  the  proceeds  of  the  obligation  and  mortgage 
execution  by  G.  V.  Fairbanks  to  G.  W.  Walton.  Parsons  com- 
plains that  under  this  view,  he  is  placed  in  a  worse  condition  by 
the  transaction  of  June  1st,  1859,  than  he  was  in  before.  There 
are  two  answers  to  this.  One  is,  that  if  that  arrangement  was 
voluntarily  made  by  him,  without  fraud  or  mistake  of  fact,  he  can- 
not escape  the  consequences,  although  he  may  have  misunderstood 
what  would  be  the  legal  effect.  The  other  is,  that  he  received  a 
new  consideration,  to  wit :  the  personal  liability  of  Jonathan  Fair- 
banks ;  and  it  therefore  does  not  appear  but  that  his  condition  is 
better.  In  this  view,  it  is  only  the  case,  not  imcommon,  of  a  per- 
son holding  a  first  mortgage  surrendering  it,  and  for  a  valuable 
consideration,  taking  a  second  mortgage. 

Whether  there  was,  under  the  facts,  a  binding  assignment  by  G. 
W.  Walton  of  an  interest  in  the  mortgage  executed  to  him  by  T. 
H.  0.  Walton,  and  hence,  whether  that  mortgage  was  properly 
treated  as  having  been  satisfied,  or  offset  to  the  extent  of  $5,000 
by  the  Walton  and  Hall  notes,  we  are  not  called  upon  to  decide — 
because  G.  W.  Walton  does  not  appeal  from  the  decree.  We 
think  the  decree  is  correct  so  far  as  it  affects  the  rights  of  Parsons, 
the  only  appellant. 

The  judgment  is  aflSrmed. 


PEOPLE  V.   STMONDS. 

Upon  a  challenge  to  a  juror,  in  a  capital  case,  for  implied  bias,  he  stated  that 
he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  but 
that  it  was  not  an  unqualified  opinion,  and  was  rather  in  the  nature  of  an 
impression  than  any  fixed  conclusion :  hddf  that  the  challenge  was  properly 
overruled. 

The  mere  fact  that  the  jury  in  a  criminal  case  separate  without  permission  of  the 
Court,  does  not  require  that  a  new  trial  should  be  granted.  The  presumption 
that  the  jury  may  have  been  subject  to  improper  influences  which  attaches  to 
the  fact  of  such  separation  may  be  removed  by  an  affirmative  showing  that 
no  injury  to  the  defendaiit  resulted  therefrom. 

A  new  trial  will  not  be  granted  because  some  of  the  jurymen,  in  a  criminal  case, 
may  have  conversed  with  third  persons  while  deliberating  upon  their  verdict, 
if  it  be  shown  that  such  conversations  were  innocent. 
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Upon  trial  under  an  indictment  for  marder,  it  is  no  ground  of  objection  to  a  wit- 
ness being  sworn  and  examined  for  the  prosecution,  that  his  uame  was  not 
indorsed  upon  the  indictment. 

The  objection,  that  the  names  of  the  witnesses  examined  before  the  grand  juiy 
are  not  indorsed  upon  the  indictment,  can  only  be  made  available  to  the 
defendant  by  a  motion  to  set  the  indictment  aside. 

On  application  by  a  defendant  to  postpone  a  trial,  on  the  ground  of  surprise,  at 
the  introduction  of  a  witness  whose  name  is  not  indorsed  upon  the  indictment, 
must,  when  made,  be  supported  by  an  affidavit  or  other  evidence  or  suggestion 
showing  the  surprise,  in  the  absence  of  which  it  should  be  denied. 

Appeal  from  the  Sixth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

J.  W.  Coffroth  and  O-eo.  JR.  Moore,  for  Appellant. 

I.  The  examination  of  the  juror  Tutt,  showed  that  he  was  wholly 
incompetent  to  act  in  the  case,  and  the  challenge  should  have  been 
sustained. 

The  defendant  was  certainly  entitled  to  a  fair  and  impartial  trial, 
and  this  he  could  not  have,  unless  he  had  an  unprejudiced  jury 
to  try  the  charges  against  him.  A  juror  who  had  made  up  his 
mind  could  not  be  considered  impartial. 

In  the  case  of  The  People  v.  Mei/es  (5  Cal.  349)  this  question 
arose  and  was  very  fuDy  considered  by  the  Court.  The  Court 
said :  "  Wherever  the  right  of  trial  by  jury  exists,  the  law,  in  all 
cases  contemplates  that  each  and  every  person  who  sits  in  a  cause, 
shall  have  a  mind  utterly  free  from  all  bias  or  prejudice,  of  any 
kind  whatever.  If  the  juror  is  prejudiced  in  any  manner,  he  is  not 
a  fit  person  to  sit  in  the  box." 

In  the  case  of  The  People  v.  Gehr  (8  Cal.  361)  the  Court 
said:  "A  challenge  for  cause  is  warranted,  when  the  juror  on  his 
voir  dire  states  that  it  would  require  proof  to  change  the  opinion 
then  existing  in  his  mind.  The  fact  that  the  juror  further  said  that 
he  could  try  the  cause  impartially  was  entitled  to  no  consideration ; 
few  men  will  admit  that  they  have  not  suflScient  regard  for  truth 
and  justice  to  act  impartiaUy  in  any  matter,  however  much  they 
may  feel  in  regard  to  it,  and  every  day's  experience  teaches  us 
that  no  reliance  is  to  be  placed  on  such  a  declaration." 

II.  The  jury  was  allowed  to  separate  without  the  permission  of 
the  Court. 
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About  this  point  there  can  be  no  controversy.  It  is  distinctly 
proved  by  the  affidavits.  As  this  question  has  been  several  times 
considered  by  this  Court,  and  lately,  very  fully,  in  the  case  of  The 
People  V.  Brannigany  we  do  not  propose  to  make  any  argument 
to  sustain  it.  The  facts  upon  this  point  so  clearly  shown  by  the 
affidavits  referred  to,  when  squared  by  the  law  laid  down  in  the 
Brannigan  case,  settie  this  point  beyond  a  doubt. 

in.  Sec.  232  of  the  Criminal  Practice  Act  (Wood's  Digest, 
288)  requires  the  names  of  all  the  witnesses  who  are  to  be  exam- 
ined on  the  trial,  for  the  prosecution,  to  be  indorsed  upon  the 
indictment. 

This  law  is  intended  for  the  protection  of  the  defendant.  If  the 
names  of  all  the  witnesses  for  the  State  are  upon  the  indictment, 
the  defendant  has  an  opportunity  of  knowing  what  he  has  to  meet. 
If  the  witnesses  are  not  truthful,  he  can  take  the  necessary  steps 
to  impeach  them ;  but  if  they  are  forced  upon  him,  without  a 
moment's  notice,  he  has  no  opportunity  of  showing  their  character, 
or  rebutting  or  contradictmg  their  testimony.  K  the  Court  was 
justified  in  overruling  the  defendant's  objection  to  the  witness 
testifying,  it  most  certainly  should  have  granted  a  continuance,  on 
the  defendant's  motion  and  on  his  affidavit  of  surprise. 

In  the  case  of  The  People  v.  Freeland  (6  Cal.  98)  the  Court 
said  :  '^  I  understand  the  rule  to  be,  that  any  witness  may  be  intro- 
duced upon  the  trial  by  consent  of  the  Court,  notwithstanding  he 
was  not  before  the  grand  jury,  subject  only  to  the  right  of  the 
prisoner  to  a  postponement,  in  case  such  evidence  should  operate 
as  a  surprise  upon  him."  This  application  is  within  the  rule  as 
thus  stated. 

Tho8.  H.  WilliamSj  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  and 
Crocker,  J.  concurring. 

The  defendant  was  convicted  of  the  crime  of  murder  in  the  first 
degree,  from  which  judgment  he  has  appealed,  and  assigns  three 
causes  of  error : 

1st.  Error  in  denying  the  defendant's  challenge  for  cause  to  the 
juror  John  A.  Tutt. 
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The  ground  of  this  challenge,  though  not  specifically  stated  in  the 
challenge,  is  claimed  to  be  implied  bias,  as  shown  by  the  answers  of 
the  juror  when  questioned.  After  the  juror  had  stated  that  he  did 
not  remember  to  have  read  the  proceedings  on  a  former  trial,  though 
he  might  have  read  a  portion,  that  he  had  not  conversed  with  the 
witnesses,  but  had  with  outsiders,  the  questions  and  answers  are  as 
follows :  Question — Have  you  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant  ?  Answer — I  have.  Q. — Is  that  a  fixed, 
unalterable  opinion  ?  A. — No,  sir ;  it  is  not.  Q. — Would  it  re- 
quire testimony  to  remove  the  opinion  you  now  have  ?  A. — I  do 
not  know  how  to  answer  the  question  ;  that  is,  of  course,  without 
any  evidence- at  all  I  would  consider  him  innocent;  in  the  impres- 
sion I  have  yet  upon  my  mind,  I  do  not  know  that  it  would.  It 
might,  though.  I  hardly  know  how  to  answer  the  question.  Q. — Is 
the  opinion  you  have  an  unqualified  opinion  ?  A. — No,  sir ;  it  is 
more  an  impression  with  me  than  an  opinion.  I  do  not  remember 
the  evidence  in  the  case. 

The  statute  requires  that  an  opinion  which  shall  constitute  implied 
bias  shall  be  ^'  an  unqualified  opinion  or  belief  that  the  prisoner  is 
guilty  or  not  guilty  of  the  offense  charged."  The  difference  be- 
tween an  opinion  and  an  unqualified  opinion  or  belief  is  not  very 
broad,  and  sometimes  not  recognized  by  a  juror.  It  is  very  proper 
by  other  questions  to  ascertain  whether  in  fact  the  opinion  is  an 
unqualified  one  or  is  dependent  upon  the  truth  of  facts  or  rumors 
which  the  juror  may  have  heard,  or  whether  it  is  merely  an  impres- 
sion. In  the  case  of  the  People  y.  Reynolds  (16  Cal.  128),  the 
Court  say :  "  The  effect  upon  his  mind  must  be  more  than  an 
impression ;  it  must  amount  to  a  conviction  in  order  to  exclude  him 
for  implied  bias."  "  The  shades  of  distinction  between  opinion  and 
impression  may  not  always  be  easily  discriminated,  even  by  the 
juror  himself;  but  the  statute  has  drawn  the  distinction,  and  in  a 
great  majority  of  instances  the  juror  may  be  made  to  comprehend 
it."  In  the  present  case,  after  the  juror  had  stated  that  he  had 
formed  an  opinion  but  that  it  was  not  a  fixed,  imalterable  opinion, 
questions  were  put  to  him  for  the  purpose  of  ascertaining  more 
clearly  the  character  of  this  opinion,  after  which  the  juror  says  it  is 
not  an  unqualified  opinion,  that  it  is  more  an  impression  than  an 
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opinion.  The  result  of  the  juror's  statement  therefore  is,  that  he 
had  not  formed  an  unqualified  opinion,  but  only  an  impression  as  to 
the  guilt  or  innocence  of  the  prisoner,  and  if  the  condition  of  this 
juror's  mind  should  be  judged  from  his  whole  answers,  without  refer- 
ence to  the  exact  test  prescribed  by  the  statute,  it  is  clear  that  it 
was  unbiased  and  free  to  try  the  prisoner  upon  the  evidence  that 
should  be  adduced.  There  was,  therefore,  no  error  in  the  ruling  of 
the  Court  upon  this  point. 

2d.  Error  in  overruling  motion  for  a  new  trial,  made  upon  the 
ground  that  the  jury  were  allowed  to  separate  without  the  permis- 
sion of  the  Court. 

The  mere  fact  that  a  jury  thus  separate  is  not  a  reason  for  grant- 
ing a  new  trial.  The  fact  that  jurors  have  been  so  situated  that 
they  may  have  been  tampered  with  is  the  reason  why  such  a  separa- 
tion unexplained  is  held  a  su£Scient  ground  for  setting  aside  their 
verdict.  Accordingly,  in  the  case  of  the  People  v.  Brannigan  (21 
Cal.  337),  this  Court  decided,  that  when  the  accused  proved  the 
fact  of  a  separation  under  such  circumstances  as  that  the  jury  might 
have  been  tampered  with,  he  was  not  required  to  show  that  in  fact 
they  were  so  tampered  with,  but  was  entitled  to  a  new  trial  in  the 
absence  of  any  proof  explaining  the  separation  or  showing  that  no 
injury  to  the  accused  resulted  from  it.  The  opinion,  however,  dis- 
tinctly indicates  that  if  such  explanatory  proof  had  been  made,  the 
mere  fiwt  of  separation  would  not  have  occasioned  a  new  trial.  In 
the  case  before  us  the  evidence  of  the  separation  is  contuned  in  the 
affidavits  of  two  persons,  O'Connor  and  Penny.  It  is  questionable 
whether  the  facts  stated  by  the  former  show  a  separation.  His 
statement  is  that  he  saw  the  jury  walking  on  the  platform  of  the 
St.  George  Hotel,  and  that  a  portion  of  said  jurors  were  separate 
and  apart  from  the  others  of  said  jurors.  The  same  thing  might  be 
said  of  them  if  they  had  been  confined  in  a  room  by  themselves. 
Penny  says  he  saw  the  jury  separate  and  apart,  and  without  the 
keeping  of  the  Sheriff.  This,  too,  is  equivocal,  and  rather  means 
that  the  Sheriff  had  left  the  jury  together  and  absented  himself, 
than  that  the  jurors  had  separated  one  fit)m  another.  He,  however, 
states  that  one  of  the  jurors  came  by  himself  to  the  store  in  which 
the  witness  was  engaged  and  had  a  conversation  with  him.     This 
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shows  a  separation  and  only  leaves  a  question  whether  the  accused 
by  presenting  an  affidavit,  stating  what  took  place  in  part,  to  wit, 
that  the  witness  had  a  conversation  with  the  juror,  but  not  stating 
the  character  of  the  conversation,  does  not  impliedly  admit  that  the 
conversation  was  harmless  and  that  the  separation  caused  him  no 
injury.  Bat  it  is  not  necessary  to  consider  critically  the  effect  of 
these  affidavits  as  it  might  have  been  if  they  had  stood  alone,  be- 
cause the  prosecution  assumed  the  burden  of  showing  that  no  injuiy 
resulted  to  the  accused,  from  the  facts  set  forth  in  the  affidavits. 
The  testimony  of  the  juror  who  had  the  conversation  with  Penny  is 
that  he  was  taken  sick  and  went  to  a  water  closet,  and  in  returning 
passed  through  the  store  where  Penny  was  and  had  a  few  words  of 
conversation  with  Penny's  employer,  and  perhaps  with  him,  but  it 
was  of  an  entirely  innocent  character.  The  testimony  of  Penny, 
and  also  that  of  the  Sheriff,  who  had  the  jury  in  charge,  and  that 
of  several  of  the  jurors,  was  produced  by  the  prosecution.  It  is 
voluminous,  and  it  is  unnecessary  here  to  recapitulate  it.  It  is 
sufficient  to  say  that  it  shows  fully  that  the  jury  were  not  subjected 
to  any  improper  influences  and  that  the  accused  suffered  no  injury 
from  the  separation. 

Connected  with  this  point  in  tiie  motion  for  a  new  trial  is  an  alle- 
gation that  the  jury  were  allowed  to  converse  with  various  persons. 
This  irregularity  is  not  urged  in  the  brief  on  which  the  case  is 
submitted,  and  doubtiess  for  the  reason  that  the  explanatory 
evidence  produced  by  the  prosecution  shows  that  it  was  harmless. 
In  this  respect  the  case  is  within  the  rule  stated  in  the  case  of  the 
People  Y.Bogffs  (20  Cal.  432). 

From  these  considerations  it  appears  that  there  was  no  error  in 
the  ruling  of  the  Court  upon  the  second  point. 

8d.  Error  in  allowing  a  witness  to  testify  whose  name  was  not 
inserted  at  the  foot  of,  or  indorsed  on,  the  indictment ;  and  also  in 
overruling  the  defendant's  motion  for  a  continuance,  on  the  ground 
of  surprise. 

Where  the  names  of  the  witnesses  exammed  before  the  grand 
jury  are  not  inserted  at  the  foot  of  the  indictment,  or  indorsed 
thereon,  the  indictment  may  be  set  aside  on  the  defendant's  motion. 
If  this  motion  is  not  made,  the  defendant  is  precluded  from  after- 
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wards  taking  the  objection.  (Act  to  regulate  Proceedings  in 
Criminal  Cases,  Sees.  277,  278,  280-282.)  In  the  case  of  the 
People  V.  Freeland  (6  Cal.  96),  it  was  decided  that  this  objection 
was  unavailable  when  taken  in  a  subsequent  stage  of  the  case. 
The  case  of  the'  People  v.  Latorence  (21  Cal.  868),  is  to  the  same 
effect.     It  is  not  an  objection  to  the  witness  being  sworn  on  the  trial. 

In  the  case  of  the  People  v.  Freeland  it  is  said  that  such  a  wit- 
ness may  be  introduced,  subject  only  to  the  right  of  the  prisoner  to 
a  postponement  in  case  such  evidence  should  operate  aa  a  surprise 
upon  him.  This  remark  was  not  necessary  to  the  decision  of  that 
case,  as  it  does  not  appear  that  there  was  any  motion  made  for  a 
postponement.  But  whatever  may  be  its  authority,  it  does  not 
decide  that  a  postponement  in  such  a  case  is  a  matter  of  right  upon 
the  mere  allegation  of  surprise.  If  that  were  so,  then  the  objection 
that  the  name  did  not  appear  on  the  indictment  could  be  made  at  a 
time  subsequent  to  the  time  for  making  a  motion  to  set  aside  the 
indictment,  notwithstanding  the  provisions  of  Sec.  280,  above  cited. 
In  such  case,  as  on  any  other  motion  for  a  postponement  on  the 
ground  of  surprise,  it  cannot  be  error  to  refuse  the  motion  if  no 
affidavit  or  other  evidence  is  given,  or  reason  suggested,  to  satisfy 
the  Court  that  the  defendant  is  in  fact  surprised  by  the  evidence. 
In  this  case  no  affidavit  or  other  evidence  was  introduced  when  the 
motion  was  made.  An  affidavit  of  the  defendant  that  he  was  sur- 
prised by  the  decision  of  the  Court  in  admitting  the  testimony  and 
in  denying  the  motion  for  a  postponement,  was  filed  when  the  motion 
for  a  new  trial  was  made.  But  this  cannot  be  made  available  to 
show  that  the  Court  erred  in  denying  the  motion  for  a  postpone- 
ment upon  the  facts  and  evidence  before  it  at  the  time  the  ruling 
was  made. 

There  was,  therefore,  no  error  in  the  ruling  of  the  Court  upon 
the  third  point. 

Upon  a  review  of  the  whole  case  we  find  no  error  or  irregularity 
which  entities  the  defendant  to  a  new  trial. 

The  judgment  is  affirmed  and  the  Court  below  is  directed  to  fix 
a  time  for  carrying  it  into  execution. 

On  petition  for  rehearing,  Norton,  J.  delivered  the  following 
opinion — ^the  other  Justices  concurring : 
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A  petition  for  a  rehearing  is  made  in  this  case  on  two  grounds. 

1st.  That  the  Court  in  its  opinion  did  not  speak  of  the  affidavit 
of  C.  H.  George  in  considering  the  point  as  to  the  separation  of  the 
jury,  and  the  petition  asserts  that  he  testified  to  something  material 
which  was  not  stated  in  the  affidavits  of  the  other  two  witnesses. 

The  affidavit  of  George  was  not  specified  because  in  it  he  not 
only  stated  nothing  material  which  was  not  stated  in  the  other 
affidavits,  but  in  fact  did  not  say  that  the  jury  were  separated,  or 
that  any  of  them  were  at  any  time  separate  or  apart  from  the 
others,  which  fact  was  directly  stated  in  the  other  affidavits.  The 
Court  considered  all  the  affidavits,  and  particularly  specified  those 
which  contained  not  only  everything  material  for  the  prisoner  which 
was  in  the  affidavit  of  George,  but  also  some  expressions  in  addition 
which  had  a  more  direct  reference  to  the  point  raised. 

This  witness  George  was  produced  and  examined  on  the  motion 
for  a  new  trial  in  regard  to  his  affidavit  and  the  facts  it  specified. 
Also,  eleven  of  the  twelve  jurors  were  examined,  as  well  as  the  two 
Sherifi''s  officers  who  had  charge  of  the  jury,  and  two  other  persons, 
to  wit,  Penny  and  Bidleman.  The  testimony  of  all  these  persons 
concurs  in  showing  that  no  injury  resulted  to  the  prisoner  from  the 
facts  alluded  to  in  the  affidavits. 

2d.  That  the  Court,  in  speaking  of  the  application  for  a  continu- 
ance on  the  ground  of  surprise  by  the  introduction  of  the  witness  R. 
Snap,  stated  that  no  affidavit  or  other  evidence  of  surprise  was 
mtroduced  when  the  motion  was  made,  and  the  petition  says  that  it 
appears  by  the  record  that  the  prisoner's  counsel  ofiered  to  make 
an  affidavit  if  time  was  given  to  prepare  it,  when  the  prosecution 
considered  the  affidavit  made,  and  to  be  filed  as  of  that  date. 

We  do  not  find  anything  to  this  efiect  in  the  record.  On  the 
contrary,  in  the  minutes  of  the  proceedings  on  the  motion  for  a  new 
trial,  the  Court  is  stated  to  have  said,  in  speaking  of  the  motion  for 
a  continuance :  "  It  was  for  them  to  show  the  fact  that  they  were 
taken  by  surprise;  they  did  not  inake  the  showing  and  I  over- 
ruled it." 

It  also  appears  by  the  testimony  of  the  Clerk  of  the  Court  that 
no  affidavit  was  filed  when  the  motion  for  a  continuance  was  made, 
and  that  there  is  none  on  file.     The  only  affidavit  which  can  be 
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considered  as  applying  to  the  matter  in  any  way,  and  which  is 
the  one  referred  to  in  the  petition  for  rehearing,  is  the  one  made 
by  the  prisoner  some  days  after  the  trial,  and  which  was  used 
on  the  motion  for  a  new  trial.  The  eflFect  of  this  affidavit  we 
considered  in  our  former  opinion.  It  may  be  further  said  in  regard 
to  the  testimony  of  the  witness  Snap,  that  it  appears  that  this 
was  a  second  trial,  and  that  the  same  witness  was  examined  on  the 
former  trial,  and  the  prisoner  therefore  must  have  been  informed  of 
the  testimony  he  could  give,  and  that  he  would  probably  be  again 
called  on  the  second  trial. 
Rehearing  denied. 


A.  M.  GILMAN  &  CO.  v.  COSGROVE. 

A  COMPLAINT  which  contains  no  other  designation  of  the  party  plaintiff  than  the 
name  of  a  copartnership  firm  is  defective ;  but  sach  defect  can  only  be  made 
available  to  defendant  by  demnrrer  for  defect  of  parties,  or  by  denial  in  the 
answer  of  any  caase  of  action  and  objection  thereunder  to  evidence  in  support 
of  the  claim. 

An  amended  answer  supersedes  the  original  and  destroys  its  effects  as  a  pleading. 

Appeal  from  the  Seventh  Judicial  District. 

The  complamt  is  entitled  "J..  M.  Oilman  ^  Co.  v.  Ja7m%  N. 
Co%gTove^^  and  contains  no  other  description  or  designation  of  the 
parties  plaintiff,  but  states  a  cause  of  action  for  goods  sold  and 
delivered  in  favor  of  the  "plamtiff  above  named."  The  first 
answer  of  defendant  consisted  of  a  general  denial  with  plea  of 
accord  and  satisfaction  and  statute  of  limitations.  An  answer 
termed  an  '^  amended  and  supplemental "  answer  was  afterwards 
filed  containing  no  denial,  but  setting  up  the  ^ving  of  promissory 
notes  in  fiill  payment  and  satisfaction.  The  case  was  tried  by  a 
referee  and  on  the  trial,  defendant  objected  to  the  introduction  of 
any  evidence  by  plaintiff,  on  the  ground  that  tiiere  was  no  sufficient 
designation  of  the  party  plaintiff  in  the  complaint — objection  over^ 
ruled  and  defendant  excepted.  The  defendant  also  offered  evidence 
to  disprove  the  sale  and  delivery  of  the  goods,  which  on  objection 
of  plaintiff  was  excluded,  upon  the  ground  that  the  second  answer 
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raised  no  issue  upon  that  point,  to  which  ruling  defendant  excepted. 
After  this  ruling  was  made,  and  several  witnesses  having  been 
examined,  the  defendant  moved  for  leave  to  file  an  amended  answer 
upon  an  affidavit,  that  he  had  not,  through  the  fault  of  plidntiff, 
been  able  to  obtain  access  to  the  papers  and  accounts  necessary 
to  enable  him  to  understand  and  state  his  defense.  Plaintiff  filed 
in  opposition  to  the  motion  an  affidavit,  showing  that  the  accounts 
and  papers  referred  to  were  long  before  the  trial  submitted  to 
defendant's  inspection.  The  motion  was  denied,  and  defendant 
excepted.  The  referee  reported  a  judgment  in  favor  of  plaintiff 
for  the  amount  claimed,  and  judgment  accordingly  wa^  rendered 
by  the  Court,  firom  which  the  defendant  appeals. 

Wallace  ^  Bayle,  for  Appellant. 

Henry  Udfferton,  for  Respondent. 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Crocker,  J.  concurring. 

1.  The  complaint  should  have  set  forth  the  names  of  the  individ- 
uals composmg  the  firm  of  A.  M.  Gilman  &  Co.,  as  the  plaintiffii, 
if  the  action  was  intended  to  be  in  behalf  of  individuals  composing 
a  firm.  Defendants  may,  by  virtue  of  a  special  statute,  be  sued 
by  their  copartnership  name,  but  there  is  no  statute  authorizing  an 
action  to  be  brought  by  plaintiffs  in  a  copartnership  or  firm  name. 
The  objection  to  this  defect  has,  however,  not  been  taken  in  a  way 
to  be  available.  If  it  may  be  assumed  that  ^^  A.  M.  Gilman  & 
Co."  is  the  name  of  a  firm  of  which  A.  M.  Gilman  is  one  of  the 
partners,  then  the  defendant  should  have  demurred  to  the  complaint 
for  a  defect  of  parties.  If  it  be  said  that  it  does  not  appear  by 
any  averment  in  the  complaint,  and  that  it  cannot  be  assumed  that 
"  A.  M.  Gilman  &  Co."  is  the  name  of  a  copartnership,  then,  in 
order  to  have  made  it  appear  that  there  was  an  error  in  naming  the 
plaintiff,  and  to  have  taken  effectual  advantage  of  that  error,  the 
answer  should  have  denied  the  purchase  of  any  goods  of  the  plaint- 
iflb,  and  when  proof  was  offered,  it  should  have  been  shown  that 
the  goods  were  bought  of  certain  individuals,  who,  perhaps,  might 
have  done  business  under  a  firm  name,  but  neither  of  whose  names 
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was  A.  M.  Gilman  &  Co.  {Porter  v.  Oresson,  10  Serg.  &  Rawle, 
257  ;  Pate  v.  Bacon^  6  Munf.  219.)  The  objection  not  having 
been  taken  in  a  proper  mode,  there  was  no  error  committed  on 
this  point. 

2.  The  second  answer  fQed  is  called  an  amended  and  supple- 
mental answer,  and  such  it  is  in  form  and  substance.  It  is  not  a 
supplemental  answer  alone,  if  such  an  answer  could  properly  be 
filed  as  a  mere  addition  to  the  one  already  filed.  There  was  there- 
fore no  error  in  holding  that  it  suspended  the  first  answer. 

3.  As  the  answer  which  was  held  to  be  the  one  on  which  the 
issue  was  formed  and  the  trial  was  had,  did  not  deny  the  allegar 
tion  of  the  complaint  as  to  the  sale  of  the  goods  and  the  amount 
due  therefor,  the  evidence  oflFered  upon  those  points  was  properly 
rejected. 

4.  The  grounds  upon  which  the  defendant  asked  leave  to  file  a 
second  amended  answer  were  displaced  by  the  counter  affidavit, 
and  there  was  hence  no  abuse  of  discretion  in  denying  the  applica- 
tion. We  do  not  by  this  remark  intend  to  be  understood  that  it 
would  otherwise  in  this  case,  or  in  any  case,  be  an  abuse  of  discre- 
tion to  refuse  leave  to  amend,  after  proofs  had  been  introduced  on 
a  trial. 

Judgment  affirmed. 


POWELSON  V.  POWELSON. 

Crubltt  as  the  ground  of  a  divorce,  is  snch  conduct  in  one  of  the  married  parties 
as  renders  further  coliabitation  dangerous  to  the  physical  safety  of  the  other, 
or  creates  in  the  other  such  reasonable  apprehensions  of  bodily  harm  as  nat- 
nrally  interferes  with  the  discharge  of  marital  duty. 

Any  conduct  sufficiently  aggravated  to  produce  ill-health,  or  bodily  pain,  though 
operating  primarily  upon  the  mind  only,  is  legal  cruelty. 

Where  it  appeared  that  the  defendant  was  in  the  habit  of  using  towards  the  plaint- 
iff, his  wife,  vile  and  abusive  language,  falsely  charging  her  with  adulterous 
intercourse — that  she  was  a  weak,  nervous  woman,  modest  in  her  deportment, 
and  amiable  in  her  disposition — and  that  the  conduct  of  the  defendant  caused 
her  much  mental  suffering,  producing  fits  of  illness,  and  threatening  perma- 
nent injury  to  her  health  :  held,  that  plaintiff  was  entitled  to  a  divorce  on  the 
ground  of  extreme  cruelty. 
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Appeal  from  the  Sixth  Judicial  District. 
The  facts  appear  in  the  opinion. 
George  Cadwallader^  for  Appellant. 

"  Cruelty  is  such  conduct  in  one  of  the  married  parties  as  ren- 
ders farther  cohabitation  dangerous  to  the  physical  safety  of  the 
other,  or  creates  in  the  other  such  reasonable  apprehension  of  bod- 
ily harm  as  naturally  interferes  with  the  discharge  of  marital  duty." 
(Bishop  on  Mar.  and  Div.  Sec.  454.) 

In  Rice  V.  Rice  (6  Ind.  100),  the  Supreme  Court  of  that  State, 
reviewing  an  instruction  (refused  by  the  Court  below)  to  the  effect 
that  a  mere  charge  of  adultery  did  not  constitute  cruelty,  said : 
"  We  may  remark  of  that  instruction,  that  it  seems  to  contem- 
plate an  entirely  physical,  sensual  view  of  the  married  relation,  and 
if  that  relation  has  no  aim  to  the  social  happiness  and  mutual  enjoy- 
ments of  those  united  in  it,  the  instruction  should  have  been  given ; 
but  if  it  is  otherwise — if  it  be  true  that  we  are  possessed  of  social, 
moral,  and  intellectual  natures,  with  wants  to  be  supplied,  with  sus- 
ceptibilities of  pain  and  pleasure ;  if  they  can  be  wounded  and  heal- 
ed as  well  as  the  physical  part,  with  accompanying  suffering  and 
delight — ^then,  we  think,  that  conduct  which  produces  perpetual 
social  sorrow,  although  physical  food  be  not  withheld,  may  be  well 
classed  as  cruel,  and  entitle  the  sufferer  to  relief."  In  Lem»  v. 
Lewis  (5  Missouri,  278),  the  Supreme  Court  said  :  "  Petitioner  for 
divorce  charged  that  her  husband  had  offered  her  such  personal 
indignities  as  rendered  her  condition  intolerable :  Jield^  that  charges 
of  infidelity  made  by  the  husband,  without  any  just  cause,  were  such 
personal  indignities  as  the  statute  contemplated,  and  good  ground 
for  a  divorce."  The  charge  of  adulterous  intercourse  against  the 
wife,  if  groundless,  is  undoubtedly  an  act  of  gross  cruelty,  said  the 
Supreme  Court,  in  the  case  of  Pinhard  v.  Pinkard  (14  Texas, 
865).  In  Elme%  v.  Elrnes  (9  Barr,  Penn.  166),  the  Court  ob- 
served :  "  To  render  the  condition  of  a  wife  intolerable  and  her  life 
burdensome,  it  is  not  necessary  that  there  should  be  blows  or  cruel 
and  barbarous  infliction  of  batteries  that  endanger  her  life.    There 
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may,  without  that,  be  such  indignities  to  her  person,  as  to  render 
her  life  a  burden." 

(See  also  Patterson  v.  Patterson^  12  English  Law  Equity,  19 ; 
Butler  V.  Butler^  1  Parsons,  829 ;  Evans  v.  JEvanSy  1  Hag.  Con. 
35 ;  Collett  v.  ColleU,  1  Curt.  Ecc.  678 ;  2  Hawks,  189 ;  Mogg  v. 
Mogg,  2  Add.  Ecc.  292 ;  ChburrCs  Case,  Hetley,  149.) 

Coffroth  ^  Spaulding,  for  Respondents. 

CoPB,  C.  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
and  Crocker,  J.  concurring. 

We  think  the  Court  below  erred  in  refusing  the  prayer  of  the 
plaintiff  for  a  divorce.  The  ground  of  complaint  is  cruel  treatment 
on  the  part  of  the  husband,  and  if  any  treatment  short  of  physical 
violence  can  amount  to  legal  cruelly,  we  regard  the  case  as  fully 
made  out.  It  appears  that  the  defendant  was  in  the  habit  of  using 
toward  the  plaintiff  the  vilest  and  most  abusive  language,  falsely 
charging  her  with  adulterous  intercourse ;  that  she  is  a  weak,  nerv- 
ous woman,  modest  in  her  deportment,  and  amiable  in  her  disposi- 
tion ;  that  the  conduct  of  the  defendant  caused  her  much  mental 
suffering,  producing  fits  of  iUness,  and  threatening  permanent  injury 
to  her  health,  rendering  a  separation  &om  him  necessary. 

Cruelty,  as  defined  by  Bishop,  is  such  conduct  in  one  of  the  mar- 
ried parties  as  renders  further  cohabitation  dangerous  to  the  phym- 
cal  safety  of  the  other,  or  creates  in  the  other  such  rea8on{J)le 
apprehension  of  bodily  harm  as  naturally  interferes  with  the  dis- 
charge of  marital  duty.  (Bishop  on  Marriage  and  Divorce,  Sec. 
454.)  This  definition  falls  strictly  within  the  doctrine  of  the  cases, 
and  in  Morris  v.  Morris  (14  Cal.  76),  we  adopted  it  as  expressing 
substantially  the  meaning  of  our  statute.  It  seems  to  be  settled, 
that  in  order  to  justify  a  divorce  the  harm  to  be  avoided  must  be 
bodily  harm,  and  not  merely  mental,  and  some  of  the  authorities 
go  so  far  as  to  hold  that  mental  suffering,  though  affecting  the 
health  and  endangering  the  physical  safety,  is  not  sufficient.  The 
better  opinion,  however,  is  opposed  to  this  view,  and  we  think  that 
any  conduct  sufficiently  aggravated  to  produce  ill-health  or  bodily 
.pain,  though  operating  primarily  upon  the  mind  only,  should  be  re- 
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garded  as  legal  cruelty.  "  Suppose,"  says  Bishop,  "  the  body  is 
the  only  thing  to  be  considered  in  these  cases,  yet,  if  we  find  vari- 
ous avenues  to  it,  through  any  one  of  which  may  run  the  waters  to 
drown  its  life  or  its  health,  surely  we  cannot  say  that  the  approaches 
through  one  avenue  shall  be  left  open  by  the  law,  while  the  others 
are  closed."     (Sec.  468.) 

We  shall  not  attempt  a  review  of  the  authorities,  but  will  refer 
to  the  case  of  Bvtler  v.  Butler  (1  Parsons,  329),  in  which  the 
subject  is  discussed  with  learning  and  ability.  After  an  elaborate 
examination  of  the  cases,  the  Court  say :  "  A  husband  may,  by  a 
course  of  humiliating  insults  and  annoyances,  practiced  in  the  vari- 
ous forms  which  ingenious  mahce  could  readily  devise,  eventually 
destroy  the  life  or  health  of  his  wife,  although  such  conduct  may 
be  unaccompanied  by  violence,  positive  or  threatened.  Would  the 
wife  have  no  remedy,  in  such  circumstances,  under  our  divorce 
laws,  because  actual  or  threatened  personal  violence  formed  no  ele- 
ment m  such  cruelty  ?  The  answer  to  this  question  seems  free 
from  difficuliy ,  when  the  subject  is  considered  with  reference  to  the 
principles  on  which  the  divorce  for  cruelty  is  predicated.  The 
Courts  intervene  to  dissolve  the  marriage  bond,  under  this  head,  for 
the  conservation  of  the  life  or  health  of  the  wife,  endangered  by  the 
treatment  of  the  husbaiid.  The  cruelty  is  judged  fix)m  its  effects, 
not  solely  from  the  means  by  which  those  effects  are  produced.  To 
hold  absolutely  that  if  a  husband  avoids  positive  or  threatened  per- 
sonal violence,  the  wife  has  no  legal  protection  against  any  means, 
short  of  these,  which  he  may  resort  to,  and  which  may  destroy  her 
life  or  health,  is  to  invite  such  a  system  of  infliction  by  the  immun- 
ity given  the  wrongdoer.  The  more  rational  application  of  the  doc- 
trine of  cruelty  is,  to  consider  a  course  of  marital  unkindness  with 
reference  to  the  effect  it  must  necessarily  produce  on  the  life  or 
health  of  the  wife ;  and,  if  it  has  been  such  as  to  affect  or  injure 
either,  to  regard  it  as  true  legal  cruelty." 

These  views,  the  justice  and  humanity  of  which  must  be  appa- 
rent to  all,  we  regard  as  a  sound  exposition  of  the  law ;  and  we 
have  only  to  say,  in  conclusion,  that  we  consider  the  evidence  in 
this  case  as  bringing  it  within  the  principle  laid  down. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 
24 
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GAGMARDO  v.   CRIPPEN   a  <d. 

Affidavits  filed  by  a  defendant,  in  opposition  to  an  application  for  an  injunc- 
tion, made  upon  tlie  complaint  alone,  are  part  of  the  record,  and,  upon  appeal 
from  the  order,  may  be  considered,  although  not  embraced  in  the  statement. 

When  the  equities  of  a  complaint  are  fully  denied  by  affidavits  on  the  part  of 
defendant,  an  application  for  an  injunction,  pendente  lite,  should  be  denied. 

Appeal  from  the  Fourth  Judicial  District. 

Lake,  Shafter,  and  Brooks,  for  Appellant. 

A,  Campbdlj  for  Respondent. 

Cope,  C.  J.  delivered  the  opinion  of  the  Court — ^Norton,  J.  and 
Crocker,  J.  concurring. 

This  is  an  appeal  from  an  order  granting  a  preliminary  injunc- 
tion. The  application  for  the  order  was  heard  on  the  complaint, 
and  on  an  affidavit  of  the  defendant  Park  in  reply  thereto. 

It  is  objected  that  the  affidavit  is  not  properly  a  part  of  the 
record,  as  it  is  not  embodied  in  a  statement.  The  Practice  Act 
(Sec.  343)  dispenses  with  a  statement  in  cases  of  appeal  from  an 
order  made  upon  affidavits,  and  provides  that  the  affidavits  shall  be 
annexed  to  the  order  in  the  place  of  the  statement.  The  effect  of 
this  provision  is  to  make  the  affidavits. a  part  of  the  record,  and  the 
only  question  is  whether  it  applies  to  the  case  of  an  order  made 
upon  the  complaint  as  well  as  upon  affidavits.  The  counsel  for  the 
respondent  contends  that  it  does  not,  but  is  limited  in  its  application 
to  orders  made  upon  affidavits  exclusively.  This,  we  think,  is  not 
the  proper  construction.  We  regard  the  provision  as  extending  to 
all  cases  in  which  affidavits  may  be  used,  and  simply  as  dispensing 
with  a  statement  as  the  means  of  making  the  affidavits  a  part  of  the 
record. 

So  far  as  the  merits  are  concerned,  we  think  the  injunction  was 
improvidentiy  granted.  The  allegations  of  the  complaint  are  fully 
and  specifically  controverted  by  the  affidavit.  It  is  claimed  that 
the  complaint  itself  is  insufficient ;  but  as  the  equities,  whatever 
they  may  be,  are  denied,  it  is  unnecessary  to  pass  upon  the  objec- 
tions to  the  complaint. 

Order  reversed,  and  cause  remanded. 
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HIGH  V.  SHOEMAKER  et  at. 

Thb  constitational  provision,  "  that  taxation  shall  be  equal  and  oniform  throagh- 
oat  the  State,"  is  not  violated  by  a  Revenue  Act  exempting  from  taxation 
chnrch  and  school  lands,  and  lands  of  the  United  States. 

The  omission  in  the  Revenue  Act  of  1857,  to  tax  all  the  lands  in  the  State,  did 
not  render  the  act  void  for  nn constitutionality. 

The  provisions  of  Sec,  13  of  the  Revenue  Act  of  1857,  that  the  Tax  Collector 
shall  add  to  the  tax  of  a  delinquent  five  per  cent,  and  enforce  the  collection 
of  the  same,  in  connection  with  the  tax,  by  sale  of  the  property,  is  consti- 
tutional, and  a  sale  made  in  pursuance  thereof  passes  a  valid  title. 

The  five  per  cent,  is  not  a  substitute  for  the  tax  or  a  penalty  for  its  non-payment, 
but  one  of  the  means  prescribed  for  obtaining  the  tax  itself  by  ofiering  an 
inducement  to  pay  it  when  due. 

The  constitutional  provision  that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law,  is  not  applicable  to  proceedings  by  the  State  to 
obtain  from  citizens  their  proper  contributions  to  the  expenses  of  administer- 
ing the  Government.  Long-established  practice,  under  a  similar  provision  in 
other  Constitutions,  had  fixed  this  qualification  to  the  meaning  of  that  clause 
at  the  time  our  Constitution  was  adopted. 

Under  the  Revenue  Act  of  1857  the  assessment  of  lands  outside  of  a  city  or  incor- 
porated town  need  not  describe  the  land  by  metes  and  bounds. 

A  description  of  land  in  an  assessment  roll  as  follows :  ''Four  hundred  acres  of  land 
situated  on  the  Volcano  and  Jackson  Road,  in  Township  No.  1,  of  the  County 
of  Amador  and  State  of  California,  and  commonly  known  as  the  *  New  York 
Rancho :' "  held,  to  be  sufficient  under  the  Revenue  Act  of  1857. 

Appeal  from  the  Sixteentii  Judicial  District. 

Ejectment  to  recover  a  tract  of  land  in  Amador  County  called 
the  "New  York  Rancho." 

The  complaint  alleges  that  in  1858  the  premises  were  owned  by 
one  Hammond,  and  m  the  month  of  May,  of  that  year,  an  assess- 
ment of  forty-eight  dollars  and  sixty-eight  cents  for  State  and 
county  taxes  was  made  thereon ;  that  the  property  was  assessed  to 
Hammond,  and  was  described  upon  the  assessment  roll  as  "  Four 
hundred  acres  of  land,  situated  on  the  Volcano  and  Jackson  Road, 
in  Township  No.  1,  of  the  County  of  Amador,  and  State  of  Cali- 
fomia,  and  commonly  known  as  the  '  New  York  Rancho;' "  that  on 
the  third  Monday  of  October  of  that  year,  the  taxes  being  unpaid, 
the  Tax  Collector  levied  thereon,  and  made  an  entry  of  the  levy  on 
the  assessment  roll,  and  charged  the  delinquent,  Hammond,  five 


Digitized  by 


Google 


364         SUPREME  COURT-^nJLY  TERM,  1863. 

High  V.  Shoemaker. 


per  cent,  additional  upon  the  amount  of  the  original  tax ;  that  the 
collector  made  out  the  delinquent  list  as  required  by  law,  in  which 
the  property  was  described  as  in  the  assessment  roll,  and  opposite 
the  name  of  Hammond  therein  was  placed  the  amount  of  the  tax 
and  the  five  per  cent,  and  costs,  and  that  this  list  was  duly 
published  with  a  notification  of  the  time  and  place  where  the 
property  would  be  sold  for  payment  of  the  amount  thus  due ;  that 
in  pursuance  thereof  and  in  due  form  as  prescribed  by  law,  the  land 
was  exposed  to  sale ;  that  Henry  Barton  became  the  purchaser  of 
the  whole  rancho,  that  being  the  least  portion  of  the  land  for  which 
any  bidder  oflFered  to  pay  the  taxes,  per  centage,  and  costs ;  that 
payment  was  made  by  Barton,  and  a  certificate  of  sale  issued  to 
him,  and  after  the  expiration  of  six  months — ^no  redemption  having 
been  made — a  deed  in  due  form  was  made  to  him  by  the  collector ; 
that  the  title  acquired  by  Barton  is  now  through  several  mesne 
conveyances  vested  in  the  plaintiff;  that  defendants  are  wrongfully 
in  possession,  claiming  under  Hammond.  Plaintiff  prays  for  resti- 
tution of  the  property  and  damages  m  the  sum  of  five  hundred 
dollars. 

Defendants  demurred  to  the  complaint,  on  the  ground  that  it  cUd 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
Court  below  sustained  the  demurrer,  and  dismissed  the  action,  and 
from  this  judgment  the  plaintiff  appeals. 

Bobinson  ^  Beattt/j  for  Defendant  and  Kespondent. 

I.  The  limitation  of  the  taxing  power  as  to  the  manner  of  imposing 
the  burdens  for  the  support  of  Government  and  its  citizens,  has  its 
foundation  in  natural  justice,  as  fiilly  appears  fix)m  all  the  authori- 
ties. (5  Dana,  31;  9  Id.  516 ;  4N.H.556;  6  Barb.  209;  2 
Kent's  Com.  831.) 

By  the  Constitution,  all  properly  is  to  be  uniformly  taxed. 
By  the  Kevenue  Law,  all  property  is  not  uniformly  taxed.  On 
the  contrary,  a  large  portion  of  properly  of  various  kmds  and 
in  different  circumstances,  claimed  by  private  tiUe,  is  especially 
exempted.  Among  the  rest,  all  the  land,  embracing  more  than 
three-fourths  of  the  territory  of  the  State,  belonging  to  the  United 
States,  is  specificaDy  exempted  firom  contributing  to  the  support  of 
the  Government. 
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That  the  land  belongmg  to  the  Federal  Government  is  subject 
to  taxation  by  the  State  within  which  it  lies,  is  a  proposition  sus- 
tained by  all  the  authorized  expositions,  whether  judicial  or  political, 
of  the  true  character  of  the  General  Government  in  its  relations  to 
the  States,     dffat/an  v.  PaOord,  3  How.  212 ;  McLean,  531.) 

Here,  then,  in  our  Revenue  Act,  is  found  a  flagrant  violation 
of  the  principles  of  natural  justice,  the  maintenance  of  which  is 
expressly  secured  by  the  binding  obligations  of  the  Constitution,  in 
the  relieving  from  its  duty  to  share  the  expense  and  support  of  the 
State  Qt)vemment,  the  private  proprietorship  of  more  than  three- 
fourths  of  the  whole  landed  interest  in  the  State,  and  consequently 
casting  the  increased  and  unequal  burden  which  should  be  shared 
alike  by  all,  on  the  remaining  fourth. 

n.  The  summary  disposal  of  the  property  of  the  citizen  by  the 
ministerial  officers  of  the  law  for  the  payment  of  taxes  is  a  violation 
of  that  fundamental  principle  of  Government,  "  that  no  one  shall  be 
deprived  of  his  property  without  due  process  of  law."  "All  the 
cases,"  says  a  commentator  on  this  subject,  "  conclude  that  the 
summary  exercise  of  this  power  is  against  the  spirit  of  the  Consti- 
tution, but  defend  it  on  the  ground  of  immemorial  usage  and  State 
necessity."     (Blackwell,  41.) 

To  justify  the  exercise  of  usurped  powers,  by  a  Government 
which  professes  to  owe  its  powers  to  an  organized  law,  on  the  score 
of  State  necessity,  is  opposed  by  the  whole  theory  on  which  consti- 
tutional Governments  are  formed  and  enforced.  And  to  assert  that 
such  a  Government  can  claim  on  the  score  of  the  necessity  of  the 
State  a  power  which  is  prohibited  to  it,  is  a  contradiction  in  terms. 

ni.  But  whatever  may  be  held  as  to  taxes  proper,  the  Consti- 
tution certainly  forbids  the  collection  of  the  five  per  cent,  added 
thereto  by  the  Revenue  Act,  by  the  summary  process  here  adopted. 

It  is  said,  by  the  appellant,  that  this  per  centage  is  added  to 
defray  the  expenses  of  collecting  the  delinquent  taxes ;  it  is  costs. 
That  it  is  not  added  to  defray  the  expenses  of  collecting  is  obvious 
from  the  considerations :  1st,  that  it  is  imposed  on  all  persons  who 
fail  to  pay  their  taxes  on  or  before  the  third  Monday  in  October  of 
each  year ;  and,  2d,  that  the  same  section  of  the  statute  provides 
that  one-half  the  amount  of  this  five  per  cent,  shall  go  to  the  State, 
which  is  at  no  expense  in  collectmg  the  delinquent  tax. 
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That  it  is  not  costs  is  not  only  rendered  irresistibly  clear  by  the 
last  of  the  foregoing  considerations,  but  is  further  demonstrated 
from  the  fact  that  this  five  per  cent,  is  no  where  denominated  costs, 
but  in  Sec.  14  of  the  Act,  provision  is  made  for  the  payment 
of  costs,  CO  nomineSy  and  throughout  the  statute  the  charge  for 
services  rendered  or  expense  incurred  is  mentioned  as  costs  and 
provision  made  for  their  payment. 

That  it  (the  five  per  cent.)  is  not  tax,  is  shown  from  the  following 
considerations :  Ist,  it  is  no  where  denominated  or  referred  to  as  a 
tax  throughout  the  statute ;  2d,  it  is  not  assessed  by  the  oflBcer 
designated  by  the  Constitution  as  the  person  clothed  with  that 
power  (the  Assessor),  but  is  to  be  imposed  by  the  Tax  Collector; 
3d,  it  is  not  apportioned  as  taxes  are  between  the  State  and  coun- 
ties as  their  respective  needs  require,  but  one-half  goes  to  the 
State  and  the  other  to  the  county,  at  all  events ;  4th,  it  is  not  laid 
for  the  support  of  the  Government;  6th,  if  it  were  a  tax,  it  would 
be  an  obvious  violation  of  the  rule  of  uniformity  in  taxation,  inas- 
much as  it  would  impose  a  greater  burden  on  one  than  it  would  on 
another,  each  having  property  of  the  same  kind  and  value. 

This  additional  charge  is  then,  from  the  nature  and  character  of 
it  and  from  the  language  of  the  statute,  a  penalty,  and  so  the  Court 
has  designated  it  in  The  People  v.  Seymour  (16  Cal.  844).  As 
a  penally,  its  enforcement  in  the  summary  mode  herein  adopted 
cannot  be  justified  on  any  ground  of  "  State  necessity."  "  This 
power  of  collecting  taxes  in  a  summary  mode,  though  indispensable, 
must  be  used  only  to  the  extent  absolutely  demanded  by  the  public 
necessities,  and  never  abused  by  applying  it  to  the  purposes  of 
penal  enactments,  and,  under  the  guise  of  taxation,  to  impose 
penalties  which  are  to  be  enforced  without  recourse  to  the  ordinary 
tribunals."  (Blackwell  on  Tax  Titles,  41,  42 ;  Burger  v.  Carter, 
1  McMullin's  L.,  S.  C,  420.) 

The  statute,  in  Sees.  14, 15, 17, 18,  furnish  the  whole  authority 
under  which  the  collector  acts  in  selling  land  for  taxes.  These 
constitute  his  power  of  attorney.  He  acts  under  a  naked  statutory 
power,  and  he  must  pursue  its  instructions  strictiy  and  exhibit  his 
powers  clearly.  But  these  sections  give  to  him  no  right  to  sell  the 
land  of  another  for  anything  else  but  for  taxes  and  costs.    If,  then, 
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this  five  per  centage  is  not  cost  and  taxes,  which  has  been  clearly 
shown,  lie  had  no  authorify  to  make  the  sale,  or  rather  he  has 
exceeded  his  authority  and  his  acts  and  doings  herein  are  void. 
The  authorities  to  sustain  are  collated  by  Blackwell,  on  page  192 
of  his  Treatise. 

rV.  The  statute  (Sec.  4,  Wood's  Dig.  615)  requires  the  asses&- 
ment  roll  to  '^  give  the  metes  and  bounds,  the  quantity  of  each  tract 
outside  of  a  city  or  town,  and  the  locality  and  township  where  it  is 
situated."  The  description  in  this  case  does  not  comply  with  the 
requirements  of  the  statute,  inasmuch  as  it  omits  to  describe  the 
^^  localiiy  "  of  the  tract  assessed,  nor  does  it  give  the  ^^  metes  and 
bounds." 

This  question  has  before  been  passed  upon  by  this  Court,  in  the 
case  of  Lachman  v.  Clark  (14  Cal.  133),  and  therein  the  require- 
ments of  the  statute  strictiy  enforced,  as  well  as  in  the  case  of 
FerrU  v.  Coover  (10  Cal.  632).  The  difference  m  point  of  descrip- 
tion between  the  first-named  case  and  the  one  at  bar  is  scarcely 
discemable.  In  that  case,  the  name  of  the  rancho  was  given, 
its  situation  on  the  Auburn  Road,  and  its  locality  as  regards  its 
distance  and  direction  from  Grass  Valley.  But  the  number  of 
acres,  the  boundaries,  and  the  township,  were  omitted.  In  this 
case,  the  name  of  the  rancho  is  given,  the  number  of  acres,  and 
also  the  township,  but  there  are  no  boundaries  mentioned  and  no 
locality  named  by  which  the  place  could  be  identified,  other  than 
by  the  designation  of  the  New  York  Rancho. 

Farley  and  Arrmtrong^  for  Plaintiff  and  Appellant. 

I.  The  constitutional  provisions  that  taxation  shall  be  equal  and 
uniform,  does  not  require  universaliiy  of  taxation.  The  Legisla- 
ture may  exempt  a  part  of  the  property  of  the  State  from  paying 
taxes.  {People  v.  Naglee^  1  Cal.  252 ;  People  v.  Coleman^  4  Id. 
63 ;  Thompson  v.  Williams^  6  Id.  88  ;  People  v.  BogerSj  13  Id. 
165 ;  People  v.  Railroad  Co.^  1  Mich.  460  ;  Sedgw.  Cons.  Law, 
657.) 

n.  The  five  per  cent,  added  to  a  delinquent  tax  is  costs,  and 
may  be  collected  by  the  same  process  as  the  tax  itself,  without  vio- 
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lating  the  ConBtitution.     (^People  v.  Seymour ^  3  Ohio,  277 ;  Sears 
V.  OoUrell,  5  Mich.  262  ;  4  Comstock,  428.) 

m.  The  description  of  the  property  in  the  assessment  roll  was 
sufBcient.  (Rev.  Law  1857,  Sec.  4 ;  Palmer  v.  Boling^  8  Cal. 
384 ;  Pattm  v.  Green,  13  Id.  328 ;  Sibley  v.  Smith,  2  Gibbs, 
508 ;  Blakeley  v.  Beston,  13  LI.  715 ;  Ermne  v.  Helmer,lS  Serg. 
&  Rawle,  156.) 

The  cases  of  Kehey  y.  Abbott  (13  Cal.  616),  and  Lachman  v. 
Clark  (14  Cal.  131),  which  are  relied  on  by  the  respondents,  are 
not  in  point.  In  the  first  case,  there  were  two  lots  assessed  together 
at  the  aggregate  valuation  of  $7,000,  which  was  fatal  of  itself  to 
the  case ;  the  lots  were  not  assessed  to  the  owner,  or  to  an  unknown 
owner,  and  the  Court  said  the  assessment  was  void  for  this  reason 
alone,  and  such  is  unquestionably  the  law.  It  does  not  appear  that 
the  lot  in  question  was  situated  in  a  city  in  fact,  or  in  an  incorpo- 
rated town ;  and  if  not,  the  quantity  of  acres  should  have  been 
^ven  as  near  as  possible ;  and  if  it  was  so  situated  the  lot  should 
have  been  designated  by  number,  or  some  well  known  name,  that 
it  might  have  been  known,  which  was  not  done,  and  this  would 
avoid  the  title.  But  none  of  these  objections  exist  in  the  case 
under  consideration.  It  is  true  the  Court  said :  *^  But  the  assess- 
ment is  fatally  defective  in  omitting  to  ^  give  the  metes  and  bounds, 
or  describing  the  premises  by  lots  or  fractions  of  lots.' "  (Wood's 
Dig.  616,  Sec.  4.)  But  this  is  not  saying  that  a  description  by 
metes  and  bounds  is  absolutely  necessary,  and  if  it  were,  it  would 
be  mere  obiter,  because  the  case  was  decided  upon  another  point 
involving  fraud,  as  an  examination  of  it  will  show ;  and,  besides, 
the  Court  did  not  attempt  to  give  an  interpretation  of  the  expression 
'^  or  otherwise,"  used  in  the  same  sentence  of  the  section  quoted 
from,  and  the  facts  of  the  case  show  that  the  point  was  not  involved 
in  the  decision. 

The  case  of  Lachman  v.  Clark,  is  not  like  the  present.  The 
land  was  situated  outside  a  city  or  incorporated  town.  The  nunir 
ber  of  acres  as  near  as  possible,  or  the  township  where  the  land 
was  situated  was  not  ^ven,  and  both  of  these  are  expressly  required 
by  the  second  subdivision  of  the  fourth  section  of  the  act  (Wood's 
Dig.  616),  and  the  question  of  boundaries  was  not  involved  in  the 
decision  of  the  case. 
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Norton,  J.  delivered  the  opinion  of  the  Court — Crocker,  J. 
concurring. 

This  is  an  action  of  ejectment,  in  which  the  plaintiff  clsums  title 
under  a  tax  sale.  A  demurrer  to  the  complaint  was  sustained  and 
a  judgment  rendered  in  favor  of  the  defendant,  from  which  the 
plaintiff  has  taken  this  appeal. 

The  complaint  sets  forth  a  levy  of  the  tax  and  subsequent  pro- 
ceedings for  a  sale  of  the  premises  under  the  Revenue  Act  of  1857, 
and  the  first  objection  taken  is,  that  the  law  is  void  because  certain 
lands,  such  as  church  and  school  4ots,  and  the  lands  of  the  United 
States,  are  exempted  from  taxation,  contrary  to  the  provisions  of 
Sec.  13  of  Art.  11  of  the  Constitution  of  this  State,  by  the  terms 
of  which  it  is  required  '^  that  taxation  shall  be  equal  and  uniform 
throughout  the  State,"  and  that  ^'  all  property  in  this  State  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  bs  directed  by 
law." 

The  meaning  of  this  section  of  the  Constitution  was  considered 
by  this  Court  in  the  case  of  the  People  v.  Coleman  (4  Cal.  46),  in 
which  the  Court  say :  "  If  the  position  contended  for  by  the  res- 
pondent be  correct,  then  all  property  must  be  taxed,  and  the  Leg- 
islature would  have  no  authority  to  exempt  any  species  of  property 
from  taxation;  yet  the  power  of  the  Legislature  to  exempt  the 
property  of  religious  and  eleemosynary  corporations  has  not  been 
doubted."  And :  "  From  these  considerations  we  are  of  opinion 
that  the  words  '  equal '  and  '  uniform '  apply  only  to  a  direct  tax 
on  property ;  that  the  Legislature  may  select  or  exempt  such  prop- 
erty as  in  its  discretion  it  may  think  proper,"  etc.  Although  that 
case  arose  upon  a  law  imposing  a  tax  which  was  considered  a  tax 
upon  an  avocation  or  business,  and  not  directly  upon  property,  yet 
it  was  necessary  for  its  determination  to  consider  the  •  section  in 
question ;  and  if  the  remarks  above  quoted  may  not  be  deemed  an 
adjudication  upon  the  direct  question  now  under  consideration,  we 
think  they  are,  for  the  reasons  given  in  that  case,  a  correct  interpre- 
tation of  the  Constitution,  and  that  the  omission  to  tax  a  portion  of 
the  lands  in  the  State  does  not  render  the  Revenue  Act  of  1857  void. 

It  is  further  objected  that  the  five  per  cent,  charged  by  the  col- 
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lector,  in  pursuance  of  Sec.  13  of  the  Revenue  Act,  is  a  penalty, 
and  cannot  be  collected  summarily,  but  only,  if  at  all,  by  due  process 
of  law.  It,  however,  is  not  imposed  in  terms  as  a  penalty  or  pun- 
ishment. The  tax  payer  is  allowed  until  the  third  Monday  of  Octo- 
ber to  pay  his  taxes,  and  if  at  the  close  of  that  day  he  is  in  default, 
then  further  proceedings  are  to  be  taken  to  enforce  the  judgment. 
Among  other  things,  the  delinquent  is  charged  five  per  cent,  upon 
the  amount  of  his  tax.  This  is  not  an  equivalent  for  the  tax,  or  a 
substitute  for  it,  or  a  sum  fixed,  by  the  payment  of  which  an  atone- 
ment is  made  for  the  default  to  pay  the  tax,  but  is  one  of  the  means 
prescribed  for  obtaining  the  tax  itself  by  presenting  an  inducement 
to  make  voluntary  payment  on  or  before  the  day  fixed  for  that  pur- 
pose. We  cannot  say  that  it  was  not  competent  for  the  Legislature 
to  authorize  this  per  centage  to  be  collected  in  the  same  way  as  the 
fees  of  the  oflBicers  made  necessary  in  other  proceedings  to  enforce 
the  payment  of  taxes.  It  might  be  admitted  that  the  sale  of  prop- 
erty for  the  satisfaction  of  taxes,  together  with  the  expenses  of  the 
proceedings,  summarily  by  an  officer,  without  the  previous  judgment 
of  a  Court,  is  apparently  inconsistent  with  the  proviaon  of  our  Con- 
stitution that  a  man  shall  not  be  deprived  of  his  property  without 
due  process  of  law,  and  yet  the  Court  not  be  authorized  to  declare 
the  law  void,  because  universal  practice  had  established,  at  the  time 
our  Constitution  was  adopted,  that  this  provision  in  Constitutions 
was  not  understood  as  applicable  to  proceedings  by  the  State  to 
obtain  fix)m  citizens  their  proper  contributions  to  the  expenses  of 
administering  the  Grovemment.  (See  Blackwell  on  Tax  Tities, 
cases  cited,  40,  41.) 

It  is  further  objected  that  the  description  of  the  land  sold  fails 
to  comply  with  the  requirement  of  Sec.  4  of  the  Revenue  Act,  inas- 
much as  it  does  not  ^ve  the  '^  metes  and  bounds,"  or  state  the 
"  locality."  From  the  confused  mode  in  which  this  portion  of  Sec. 
4  is  expressed,  it  is  not  possible  to  say  that  the  requirements  as  to 
metes  and  bounds  apply  to  lands  lying  outside  of  a  city  or  incorpo- 
rated town.  If  they  do,  then  the  alternative  also  applies,  that  they 
may  be  described  "  otherwise."  The  locality  of  the  premises  was 
sufficientiy  given,  by  stating  that  it  was  the  tract  known  by  a  par- 
ticular name,  which  is  stated,  and  situated  on  a  particular  road, 
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which  is  named,  in  a  particular  township  of  Amador  County,  unless 
indeed  it  were  necessary  to  give  its  precise  "  metes  and  bounds," 
which,  as  we  have  seen,  was  not  required. 

The  demurrer  should  have  been  overruled,  and  the  judgment  is 
therefore  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

On  petition  for  rehearing,  Norton,  J.  delivered  the  opinion  of 
the  Court — Cope,  C.  J.  and  Crocker,  J.  concurring. 

The  petition  for  rehearing  in  this  case  insists  that  by  a  change 
in  the  punctuation  it  may  be  made  apparent  that  Sec.  4  of  the 
Revenue  Act  of  1857,  requires  that  in  listing  lands  situated  out- 
side of  cities  or  incorporated  towns  the  metes  and  bounds  must  be 
given,  and  that  it  was  so  decided  in  the  case  of  Lachman  v.  Clark 
(14  Cal.  133). 

So  long  as  the  words  of  this  section  stand  in  their  present  order  and 
coupled  by  the  conjunction  "  or,"  no  change  in  the  punctuation  can 
make  it  clear  that  the  words  ''  giving  the  metes  and  bounds,"  apply 
to  country  lands  and  not  to  city  lands.  Considering  the  whole  sen- 
tence, it  seems  more  probable  that  the  intention  was  to  direct  coun- 
try lands  to  be  listed  without  saying  in  what  precise  manner,  further 
than  "  giving  "  the  quantity  of  acres  and  the  locality  and  township 
where  situated,  and  as  to  city  lands  not  requiring  the  quantity,  but 
"  ^ving  "  metes  and  bounds,  or  other  suflScient  description.  The 
probability  of  this  being  the  intended  meaning  of  the  section  is 
strongly  corroborated  by  the  fact,  that  this  is  substantially  the  pro- 
vision upon  this  subject  of  every  Revenue  Act  passed  previous  to 
the  Act  of  1857,  and  is  very  nearly  the  language  of  the  Act  of 
1854,  which  was  the  last  law  previous  to  the  one  under  considersr 
tion.  (Act  of  1854, 103,  Sec.  73.)  In  any  way  of  viewing  it, 
however,  the  sentence  is  obscure  and  the  meaning  doubtful. 

Under  these  circumstances,  if  a  construction  of  the  sentence  had 
been  distinctiy  given  by  this  Court,  and  had  become  a  guide  for 
assessors,  it  should  be  followed.  But  no  such  construction  has  been 
given.  In  two  cases  the  mode  of  listing  country  lands  under  the 
Act  of  1857,  has  been  referred  to  in  general  terms,  but  without  a 
decision  being  made  specially  as  to  the  exact  application  of  the 
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words  "  metes  and  bounds."  In  Patten  v.  Ghreen  (13  Cal.  325), 
a  tract  of  land  lying  outside  tlie  town  of  Petaluma  was  assessed 
under  the  Act  of  1857,  without  giving  any  "  metes  and  bounds," 
but  giving  the  quantity  of  acres  and  the  name  of  the  ranch.  The 
Court  say  that  it  was  properly  taxed  by  this  description,  within  the 
case  of  Palmer  v.  Boling  (8  Cal.  388).  In  this  case  of  Palmer 
V.  Boling y  no  metes  and  bounds  were  given,  and  the  Court  say : 
"  To  require  a  particular  description  of  rural  lands  would  be  impos- 
ing an  unnecessary  burden  on  the  officer."  This  assessment  was 
under  the  law  of  1854,  which  does  not  speak  of  "  metes  and 
bounds,"  and  the  case  is  therefore  only  applicable  by  being  adopted 
in  the  case  of  Patten  v.  Grreen,  which  was  an  assessment  under 
the  law  of  1857.  The  law  of  1854  is,  however,  the  same  as  we 
have  supposed  to  be  the  meaning  of  the  law  of  1857,  and  the  case 
of  Patten  v.  Oreen  in  this  way  becomes  an  indirect  construction 
of  the  law  of  1857.  In  the  case  of  Lachman  v.  Clark  (14  Cal. 
131),  the  Court  say  that  Sec.  4  of  the  Act  of  1857,  requires  lands 
outside  of  a  city  or  incorporated  town  to  be  described  by  giving  the 
metes  and  bounds,  and  the  number  of  acres  and  the  locality  and 
township  where  situated.  The  exact  application  of  the  term 
"  metes  and  bounds  "  was,  however,  not  discussed  by  the  counsel 
who  sought  to  sustain  that  assessment,  he  resting  his  case  on  other 
grounds;  nor  was  it  specially  considered  by  the  Court.  The  assess- 
ment did  not  give  the  quantity  of  acres,  nor  the  township  where 
situated,  and  was  for  that  reason  fatally  defective  by  the  undisputed 
provisions  of  Sec.  4.  That  under  these  circumstances  the  Court 
coupled  '^  metes  and  bounds  "  in  a  general  remark,  embracing  these 
undisputed  requirements,  is  not,  we  think,  to  be  held  to  be  a  dis- 
tinct adjudication  on  this  separate  question,  certainly  not  more  than 
the  general  remarks  of  a  contrary  sense,  employed  in  the  case  of 
Patten  v.  Green.  Neither  case,  we  think,  can  be  held  to  be  a 
distinct  construction  of  this  section  in  this  precise  particular. 

Of  the  many  tax  cases  that  have  come  before  us,  we  do  not 
remember  one  in  which  rural  lands  have  been  described  by  metes 
and  bounds;  and  considering  that  such  a  description  was  not 
required  by  any  tax  law  prior  to  1857,  and  considering,  to  say  the 
least,  the  very  dubious  meaning  of  the  law  of  1857,  and  which  may 
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reasonably  be  considered  the  same  m  effect  as  the  law  of  1864,  and 
considering  the  influence  of  the  decision  in  the  case  of  Patten  v. 
Greeny  we  have  no  doubt  assessors  have  generally  interpreted  the 
law  as  we  do,  and  that  very  few  if  any  assessments  of  rural  lands 
made  since  1857,  any  more  than  those  made  previously,  have  given 
the  metes  and  bounds.  A  decision  now  that  would  overthrow  all 
these  assessments,  should  have  plainer  grounds  to  rest  upon  than 
the  possible  construction  of  so  obscure  a  provision  as  that  of  Sec. 
4  upon  this  subject,  or  the  remark  in  the  case  of  Lachman  v. 
Clarkj  made  under  the  circumstances  we  have  mentioned. 
Rehearing  denied. 


MILLS  V.  TUKEY. 

A  Deputy  Sheriff  may,  after  the  expiration  of  the  term  of  office  of  his  principal 
and  in  the  absence  of  the  latter  from  the  State,  execute  a  deed  to  the  par- 
chaser  at  a  judicial  sale,  made  by  the  Sheriff  while  in  office.  The  authority 
of  the  deputy  is  not  impaired  by  the  Act  of  1858,  allowing  the  deed  in  such 
cases  to  be  executed  by  the  succeeding  Sheriff. 

Under  the  fifth  section  of  the  Act  of  April  3d,  1858,  proyiding  for  the  collection 
of  delinquent  taxes  in  Sacramento,  the  purchaser  at  a  tax  sale  made  in  pur- 
suance of  the  act,  is  entitled  to  a  writ  of  assistance  against  the  person  in  pos- 
session of  the  premises,  notwithstanding  the  existence  of  such  fiduciary 
relations  between  the  parties  at  the  time  of  the  sale,  that  a  Court  of  Equity 
would  hold  the  purchaser  a  trustee  for  the  possessor  in  the  purchase,  on  the 
ground  of  constructive  fraud. 

As  a  general  rule,  neither  a  tenant  in  common,  nor  a  mortgagee,  can  acquire  a  tax 
title  and  set  it  up  as  against  his  co-tenant  or  mortgagor,  but  this  rule  rests 
upon  the  doctrine  of  constructive  frauds,  and  is  not  applicable  in  a  case  where, 
by  statute,  the  deed  can  only  be  attacked  for  actual  firaud. 

Appeal  from  the  Sixth  Judicial  District. 

Application  by  D.  0.  Mills  for  a  writ  of  assistance  to  obtain  pos- 
session of  an  equal  undivided  one-third  interest  in  and  to  lot  num- 
ber four,  in  the  block  or  square  between  J  and  K  streets,  and 
Fourth  and  Fifth  streets,  of  the  Citj  of  Sacramento.  The  proceed- 
ing in  the  Court  below  was  instituted  under  and  by  virtue  of  Sec. 
6  of  an  Act  of  the  Legislature,  passed  April  3d,  1860,  entitled 
^^  An  Act  to  provide  for  the  collection  of  Delinquent  Taxes  in  the 
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City  and  Couniy  of  Sacramento."  In  1859,  the  lot  in  question 
belonged  to  Judson  Haycock  and  George  B.  Haycock,  as  owners  of 
one-third ;  to  Garsilla  Tukey,  as  owner  of  one-third ;  and  to  Fran- 
cis Tukey,  the  defendant,  as  owner  of  one-third  thereof.  The 
taxes  assessed  upon  it  for  the  fiscal  year  ending  March  1st,  1859, 
amounting,  with  costs  and  charges,  to  $2,844  35,  not  having  been 
paid  by  these  parties,  judgment  for  that  sum  was  recovered  against 
them,  by  virtue  of  the  statute  above  mentioned,  on  the  twelfth  day 
of  November,  1860,  in  the  District  Court  of  the  Sixth  Judi- 
cial District,  in  favor  of  The  People  of  the  State  of  California. 
Under  this  judgment,  execution  was  issued  against  the  said  parties, 
directed  to  the  SheriflF  of  the  City  and  County  of  Sacramento,  com- 
manding him  to  make  the  said  sum  of  money  out  of  their  personal, 
or,  if  that  were  insufficient,  out  of  their  real  estate.  He  levied 
upon  and  sold  the  premises  above  described  on  the  twenty-third  day 
of  September,  1861,  to  D.  O.  Mills,  for  |2,832  90,  and  deUvered 
to  him  a  certificate  of  sale  thereof.  Afterwards,  on  the  fourteentii 
day  of  April,  1862,  more  than  six  months  having  elapsed  since 
said  sale,  and  the  term  of  office  of  the  Sherifi*  having  expired,  and 
he  having  left  the  State,  a  deed  was  executed  to  Mills  by  B.  B. 
Redding,  who  was  the  deputy  of  said  SherifF  up  to  the  expiration 
of  his  term  of  office.  At  and  prior  to  the  time  when  the  judg- 
ment for  taxes  was  recovered,  D.  0.  Mills  held  a  mortgage  for 
$6,000  on  the  above  premises,  one-third  whereof,  $2,000,  was  due 
from  the  defendant,  Francis  Tukey.  After  the  recovery  of  said 
judgment,  but  before  the  sale  thereunder,  D.  0.  Mills  became,  by 
purchase,  tbe  owner  of  the  one-third  interest  in  said  premises  which 
belonged  to  Judson  and  George  B.  Haycock.  When  the  property 
was  bought  by  D.  0.  Mills  at  the  Sherifi''s  sale,  he  and  the  said 
Carsilla  Tukey  and  the  defendant,  Francis  Tukey,  were,  and  have 
ever  since  remained,  in  possession,  each  of  a  third  of  the  premises. 
The  claim  of  D.  0.  Mills  to  the  one-third  interest  of  Carsilla  Tukey 
having  been  satisfactorily  adjusted,  and  the  defendant  having 
refused  to  surrender  possession  of  the  third  held  by  him,  this  pro- 
ceeding was  instituted  for  its  recovery.  Prior  to  the  sale  of  the 
premises  for  taxes,  to  wit :  on  the  eighteenth  day  of  July,  1861 — 
Francis  Tukey,  then  being  indebted  to  D.  0.  MiUs  in  the  sum  of 
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$2,000  on  the  mortgage  aforesaid,  and  in  other  sunis  of  money, 
and  desiring  to  procure  a  loan  of  $4,000  to  cancel  said  indebted- 
ness, and  also  enable  him  to  pay  his  proportion  of  the  said  taxes, 
proposed  to  said  D.  0.  Mills  that  the  latter  should  temporarily  take 
firom  him  a  mortgage  for  $4,000  upon  his  third  interest  in  said 
premises,  and  assign  said  mortgage  to  the  party  from  whom  said 
Tukey  should  afterwards  be  able  to  procure  said  loan.  To  this 
proposition,  as  Tukey  believed  he  could  in  this  way  obtain  the  loan, 
Mills  assented,  and  the  $4,000  mortgage  was  executed  to  him. 
Tukey  failed  to  either  obtain  the  $4,000  loan,  or  to  pay  the  taxes, 
wherefore  the  property  was  sold,  and  the  $4,000  mortgage  still 
remains  in  Mills'  hands  unassigned.  Upon  these  facts  appearing 
in  the  petition  and  answer,  and  from  the  evidence  on  the  trial,  the 
District  Court  ordered  the  writ  of  assistance  to  issue.  Defendant 
moved  for  a  new  trial,  which  was  denied,  and  from  these  orders  he 
appeals. 

Crocker  ^  Jiohin%on,  for  Appellant. 

I.  The  Act  of  the  Legislature  passed  1858  (See  Acts  1868, 
96),  says  that  a  deed  in  pursuance  of  a  sale  made  by  an  ex-Sheriff 
who  is  out  of  the  State,  shall  or  may  be  made  by  his  successor. 
The  word  "  may,"  when  applied  to  the  act  of  an  officer,  is  always 
construed  "  shall,"  and  here  the  word  "  shall "  is  also  used,  showing 
conclusively  that  it  was  intended  to  confer  the  power  exclusively 
upon  the  succeeding  officer.  (Sedg.  438.)  This  statute  provides 
a  new  remedy  for  a  defect  which  existed  in  the  law,  which  by  impli- 
cation repeals  the  old  law  as  to  the  Sheriff,  Marshall,  and  places  the 
right  and  power  in.  another  place,  where  it  alone  can  be  exercised. 
(Sedg.  on  Con.  and  Stat.  L.  124-126  ;  10  Pick.  38,  39.) 

n.  Mills  being  tenant  in  conmion  with  Tukey,  could  not  pur- 
chase the  tax  title  for  his  own  exclusive  benefit,  but  held  it  in  trust 
for  his  co-tenants.  Communiiy  of  interest  provides  a  community 
of  duty,  and  one  tenant  in  common  cannot  pay  up  an  outstanding 
incumbrance  on  an  adverse  title  to  disseize  and  expel  his  co-tenant. 
Van  Home  v.  Fondu  (5  J.  C.  407)  is  very  full  and  clear  on  this 
pomt.  (See,  also,  6  Dana,  278, 171 ;  3  Id.  324 ;  4  Mon.  298 ; 
1  McMul.  370,  to  the  same  point;  also,  1  Wash.  R.  P.  430 ;  9 


Digitized  by 


Google 


376        SUPREME  COURT— JULY  TERM,   1863. 

Mills  V.  Takey. 

Dana,  228  ;  1  A.  K.  Marsh.  230 ;  Burhaus  v.  Van  Zandt,  3  Seld. 
523  ;  Hi/re  v.  Dolphin,  2  BaU  &  Realty,  290,  298.) 

HE.  Mills  being  mortgagee,  cannot  set  up  the  tax  title  as 
against  Tukej,  his  mortgagor,  but  must  include  it  as  an  advance 
under  his  mortgage.  (2  Ball  &  Bealty,  290,  298 ;  1  Ch.  Cas. 
191 ;  aodfrei/  v.  Watson,  3  Atk.  517, 518 ;  4  Kent,  198  ;  Id.  190 ; 

1  Pow.  on  Mort.  195  and  note  n  ;  1  Wash.  R.  P.  583  ;  1  Hill.  437  ; 
Id.  436.)  The  rights  of  a  mortgagor  cannot  be  affected  by  a  fine 
or  a  non-claim — or  a  recovery  suffered  by  the  mortgagee,  for  in 
equity  the  latter  holds  the  estate  only  as  securiiy  for  the  debt,  and 
when  paid  he  vrill  be  but  a  trustee  for  the  mortgagor.  (1  Pow. 
on  Mort.  212,  a.) 

lY.  Mills  was  in  possession  as  tenant  in  common,  and  was 
therefore  boimd  to  pay  the  taxes ;  and  his  neglecting  to  pay 
them,  and  taking  a  tax  deed,  will  give  him  no  aditional  title.  The 
statute  makes  it  the  duty  of  the  party  in  possession,  to  pay  the 
taxes  if  the  owner  does  not,  and  he  can  derive  no  benefit  from  a 
failure  to  pay  them,  thus  suffering  the  property  to  be  sold  and 
buying  it  in.  In  equity,  the  purchase  would  be  merely  an  advance. 
iKeUey  v.  Abbot,  13  Cal.  619 ;  13  Penn.,  Stan.,  322,  327 ;  6 
Haywood,  294  ;  11  Dl.  300.) 

y.  The  facts  show  actual  fraud  on  the  part  of  IVClls,  and  this 
renders  the  sale  void. 

J.  W.  Winans,  for  respondent. 

I.  The  deed  from  Redding,  Deputy  Sheriff,  to  D.  0.  Mills, 
was  in  all  respects  regular  and  sufficient  to  pass  title.  (  Wood  v. 
Calvin,  5  HiU,  231 ;  TutOe  v.  Jacksm,  6  Wend.  224 ;  Jackrni 
V.  Collins,  3  Cow.  95.) 

The  deputy's  authority  is  not  taken  away  by  the  Statute  of 
1853.  This  case  comes  directly  within  the  operation  of  the  rule, 
that  where  a  right  exists  at  common  law  and  a  new  remedy  is  ^ven 
by  statute,  the  latter  is  cumulative,  and  either  remedy  may  be 
pursued ;  but  where  the  right  and  the  remedy  both  are  given  by 
statute,  that  remedy  can  alone  be  pursued.    (^People  v.  Craycroft^ 

2  Cal.  244 ;  People  v.  Raynes,  3  Id.  367 ;  Cohen  v.  Barrett,  5 
Id.  210 ;  Ward  v.  Severance,  7  Id.  129 ;  Roberts  v.  Landecker, 
9  Id.  267 ;  State  v.  Poulterer,  15  Id.  526.) 
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II.  The  rule  that  a  mortgagee  or  tenant  in  common  can  acquire 
no  title  under  a  tax  sale  against  his  mortgagor  or  co-tenant,  so  far 
as  it  exists,  comes  under  the  doctrine  of  constructive  fraud,  and  is 
inapplicable  to  the  express  provisions  of  the  statute  which  governs 
this  case. 

The  statute  under  which  respondent's  deed  was  executed  pro- 
vides, that  "  any  deed  derived  from  a  sale  of  real  property  under 
this  act,  shall  be  conclusive  evidence  of  title,  except  as  agtunst 
actual  fraud,  or  prepayment  of  the  taxes,  and  shall  entitle  the  holder 
thereof  to  a  writ  of  assistance  from  the  District  Court  to  obtain 
possession  of  such  property."  It  is  only  necessary  to  show  that  the 
fittud  which  defeats  a  tax  title  against  a  co-tenant  or  a  mortgagor 
is  a  constructive  or  legal  fr^ud,  and  that  a  distinction  amountmg  to 
a  contrast  exists  between  constructive  and  actual  fraud,  to  prove 
that  our  statutes,  in  limiting  the  defect  of  tax  titles  to  actual  fitiud 
alone,  meant  to  sweep  away  that  which  was  formerly  created  by 
constructive  fitiud.  In  Blackwell  on  Tax  Titles,  466,  that  comr 
mentator  devotes  a  chapter  to  sales  '^  actually  and  constructively 
fraudulent,"  in  which  he  distinguishes  between  these  as  involving 
in  the  one  case  positive  and  in  the  other  inferential  fraud.  Positive 
fraud,  he  says,  "  of  course  renders  the  sale  void."  He  then  pro- 
ceeds to  declare :  "  Though  positive  frauds  sometimes  occur,  the 
most  numerous  kind  are  those  usually  denominated  constructive,  or 
that  class  of  fraud  which  may  be  inferred  from  the  violation  of 
public  or  private  confidence;  from  the  privity  of  the  purchaser 
with  the  title  sought  to  be  divested ;  or  on  account  of  their  being 
contrary  to  public  policy."  And  under  this  middle  class  of  persons 
having  privity  with  the  titie,  he  introduces  the  cases  of  a  mortgagee 
in  possession  (p.  472)  and  a  tenant  m  common  (p.  472),  '^  in  such 
case  " — that  is,  m  a  case  where  he  is  a  person — ^'  whose  duty  it  is 
to  pay  the  taxes." 

CoPB,  C.  J.  delivered  the  opinion  of  the  Court — Norton,  J.  con- 
curring. 

This  is  an  appeal  for  an  order  granting  a  writ  of  assistance  to 
put  the  plaintiff  in  possession  of  an  undivided  interest  in  certain 
property  in  the  City  of  Sacramento.   The  proceeding  was  instituted 
26 
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under  the  fifth  section  of  an  Act  of  the  Legislature,  passed  April 
3d,  1860,  entitled  "An  Act  to  provide  for  the  Collection  of  Delin- 
quent Taxes  in  the  City  and  County  of  Sacramento."  The  section 
provides,  that  "  any  deed  derived  from  a  sale  of  real  property  under 
this  act  shall  be  conclusive  evidence  of  title,  except  aa  against 
actual  frauds  and  prepayment  of  ihe  taxes,  and  shall  entitle  the 
holder  thereof  to  a  writ  of  assistance  from  the  District  Court  to 
obtain  possession  of  such  property."  The  sale  was  made  by  one 
Marshall,  who  was  then  SheriflF  of  Sacramento  County,  and  the  deed 
was  executed  by  his  deputy  after  the  expiration  of  his  term  of  oflSce 
and  during  his  absence  from  the  State. 

It  is  objected  that  the  deputy  had  no  authority  to  execute  the 
deed ;  and  the  Act  of  1858,  "  for  ihe  relief  of  purchasers  at  sales 
of  real  estate  by  public  oflScers,"  is  referred  to  as  sustaining  the 
objection.  The  act  (Sec.  1)  provides,  that  "  where  lands  have  been 
or  may  hereafter  be  sold  by  a  SheriflF,  or  other  authorized  oflBicer, 
for  taxes,  or  under  an  execution  or  order  of  sale,  the  purchaser 
or  his  assigns  may  be  entitled  to  a  deed,  and  the  Sheriff  or  other 
officer  who  made  the  sale  is  dead,  or  absent  fi^m  the  State,  or  in 
any  wise  disqualified,  it  shall  or  may  be  lawftd  for  the  successor  of 
the  said  Sheriff,  or  other  officer,  to  make  such  deed  to  such  pur- 
chaser, his  assignee  or  assignees,  in  the  same  manner  and  with  the 
same  effect,  as  if  made  by  the  officer  making  such  sale."  Under 
the  law  as  it  stood  prior  to  the  passage  of  this  act,  the  successor  of 
the  officer  making  the  sale  had  no  power  to  execute  the  deed,  and 
the  effect  of  the  act  is  simply  to  confer  upon  him  the  power  to  do 
so.  It  takes  nothing  from  the  authority  of  the  officer  who  made 
the  sale ;  and  his  power  to  execute  the  deed,  either  by  deputy  or 
in  person,  continues  as  before.  The  object  was  to  relieve  the  pur- 
chaser and  not  to  limit  the  power  of  the  officer.  In  case  of  death 
or  disqualification,  of  course  the  deed  must  be  executed  by  the 
successor,  and  it  may  be  executed  by  him  in  the  case  of  absence. 
In  the  latter  case,  however,  his  authority  is  not  exclusive,  unless 
the  absence  be  such  as  to  amount  to  a  disqualification.  The  whole 
subject  is  a  matter  of  statutory  regulation,  and  there  is  nothing  in 
the  act  in  question  operating  as  a  repeal  or  modification  of  previous 
statutes* 
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It  is  objected  further  that  at  the  time  of  the  sale  the  parties  were 
tenants  in  common  of  the  property,  and  that  the  plaintiff  was  the 
holder  of  a  mortgage  upon  the  interest  of  the  defendant.  These 
objections  would  be  decisive  of  the  case  if  it  were  not  for  the  fact 
that  the  statute  under  which  the  sale  was  made  gives  conclusive 
effect  to  the  deed,  except  as  against  actual  frauds  and  prepayment 
of  the  taxes.  The  sale  was  made  on  a  judgment  regularly  obtained, 
and  there  is  no  doubt  that  under  the  statute  the  title  passed,  and 
that  the  plaintiff  has  a  right  to  the  possession  of  the  property.  As 
a  general  rule,  neither  a  tenant  in  common  nor  a  mortgagee  can 
acquire  a  tax  title,  and  set  it  up  as  against  his  co-tenant  or  mort- 
gagor, but  this  rule  rests  upon  the  doctrine  of  constructive  frauds, 
and  is  not  applicable  in  a  case  like  the  present,  where  the  fraud 
must  be  actual.  It  is  possible  that  in  equity  the  purchase  would 
be  regarded  as  a  trust,  and  relief  administered  on  that  ground,  but 
in  this  proceeding  the  defendant  cannot  avoid  the  effect  of  the 
deed.  He  must  present  a  proper  case  for  equitable  interference 
before  the  assistance  of  the  Court  can  be  invoked  in  his  behalf. 
His  defense  is  based  upon  the  invalidity  of  the  deed,  and  under  the 
statute  the  deed  cannot  be  rejected  as  void. 

Other  objections  are  interposed,  but  they  are  not  well  taken. 

The  order  is  affirmed. 


ROBINSON   V.   BIDWELL  et  cd. 

The  Act  of  April  25th,  1863,  providing  for  a  subscription  by  the  City  and  County 
of  Sacramento  to  the  capital  stock  of  the  Central  Pacific  Railroad  Company, 
upon  a  vote  by  the  electors  of  the  county  in  favor  of  the  proposition,  is  in  its 
main  features  constitutional,  and  authorizes  the  making  of  the  subscription 
and  issuance  of  bonds  as  therein  directed. 

The  tenth  section,  exempting  the  city  and  county  from  liability  for  the  debts  of 
the  company,  if  it  be  unconstitutional  (a  point  not  decided)  is  not  so  essen- 
tially connected  with  the  scope  and  object  of  the  act  as  to  invalidate  its  other 
provisions. 

Where  a  provision  of  a  statute  is  of  such  a  nature  and  has  such  a  connection 
with  the  other  parts  as  to  be  essential  to  tiie  law,  its  unconstitutionality 
vitiates  the  whole  enactment.  But  if  an  independent  provision,  not  in  its 
nature  and  connections  essential  to  the  law,  be  unconstitutional,  it  may  be 
treated  as  a  nullity,  leaving  the  rest  of  the  enactment  to  stand  as  valid. 


Digitized  by 


Google 


380        SUPREME  COURT-^JULT  TERM,   1863. 

Bobiiuoii  r.  Bidwell. 

Rren  where  an  inyalid  proririon  in  a  statute  is  in  the  nature  of  a  condition  to  the 
main  purpose  of  the  law,  its  inyaliditj  will  not  necessarilj  invalidate  the  whole 
law  if  the  remaining  provisions  are  sufficient  to  efiect  that  main  purpose. 

Where  a  law  is  passed  providing  that  certain  acts  shall  be  done  upon  the  contin- 
gency of  a  vote  of  the  electors  of  a  district,  the  vote  upon  such  proposition  is 
not  an  act  of  legislation,  but  simply  an  event,  upon  the  happening  of  which 
the  law  is  to  take  efiect. 

In  determining  the  constitutionality  of  an  act  which  was  to  take  efiect,  upon  a 
vote  of  the  people  in  its  flavor,  it  is  not  material  to  inquire  whether  an  uncon- 
stitutional provision  therein  was  so  important,  in  the  view  of  the  voters,  that, 
if  its  invalidity  had  been  known  to  them,  they  would  not  have  sanctioned  the 
law. 

The  proposed  Central  Pacific  Railroad,  leading  from  the  City  and  County  of 
Sacramento  to  the  eastern  portion  of  the  State,  is  so  far  a  public  improve- 
ment, and  sufficiently  for  the  apparent  interest  of  the  city  and  county,  that  a 
law  authorizing  the  municipality  to  become  a  stockholder  in  the  railroad 
corporation  is  not  unconstitutional  as  imposing  a  tax  upon  a  local  community 
for  an  improvement  in  which  it  has  no  peculiar  interest. 

Per  Cbockxb,  J. — Persons  dealing  with  a  corporation  have  the  right  to  waive, 
by  special  contract  or  in  any  other  proper  mode,  all  claim  upon  the  personal 
liability  of  the  stockholders,  or  to  limit  or  qualify  the  extent  of  that  claim. 
The  fact  that  such  claim  is  founded  upon  a  constitutional  provision,  can  make 
no  difference. 

A  party  may  waive  a  constitutional  as  well  as  a  statutory  provision  made  for  his 
benefit. 

How  far  the  Legislature  may,  under  the  thirty-second  and  thirty-sixth  sections  of 
Art.  4  of  the  Constitution,  regulate  the  individual  liability  of  stockholders  in 
a  corporation,  discussed  and  held  open  for  future  decisions. 

Appeal  from  the  Sixth  Judicial  District. 

April  25th,  1863,  the  Legislature  passed  an  act,  entitled  ^'An 
Act  to  authorize  the  City  and  County  of  Sacramento  to  subscribe 
to  the  Capital  Stock  of  the  Central  Pacific  Bailroad  Company  of 
California,  and  providing  for  the  payment  of  the  same,  and  other 
matters  relating  thereto."  The  first  section  provides  for  a  special 
election,  at  which  shall  be  submitted  to  the  voters  of  the  county  a 
proposition  for  the  county  to  take  three  hundred  shares  of  stock. 
Sec.  2  prescribes  the  form  of  the  ballot,  and  declares  that  if  a 
majority  vote  for  the  proposition,  the  Board  of  Supervisors  of 
the  county  shall  subscribe  and  pay  for  the  stock  as  thereinafter 
directed.  Sec.  3  directs  the  mode  of  subscribmg.  Sec.  4  provides 
for  the  preparation  of  county  bonds,  and  Sec.  5  for  their  issu- 
ance in  installments.     Sees.  6-9  provide  for  the  levy  of  a  county 
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tax,  and  creation  of  a  fund  to  meet  the  interest  and  redeem  the 
bonds.  The  tenth  section  is  given  in  the  opinion  of  the  Court ; 
and  the  eleventh  and  last  section  makes  the  act  a  public  act,  and 
in  force  from  its  passage. 

The  election  was  held  as  provided  by  the  act,  resulting  in  a 
majority  for  the  proposition. 

The  plaintiff  alleges  in  his  complaint,  that  he  is  a  resident  and 
tax  payer  of  Sacramento  County ;  that  the  defendants  compose  the 
Board  of  Supervisors  of  the  county,  and  are  about  to  subscribe  for 
the  stock  and  issue  the  bonds  as  provided  in  the  act ;  that  the 
Railroad  Company  is  already  largely  indebted,  and  for  this  and 
future  indebtedness  the  county  will  become  liable ;  that  the  act  is 
unconstitutional  and  therefore  void,  and  prays  that  defendants  be 
perpetually  enjoined  from  making  the  subscription  or  issuing  the 
bonds. 

An  order  was  made  that  defendants  show  cause  why  an  injunc- 
tion should  not  issue,  and  in  connection  with  this  a  temporary 
restraining  order.  The  motion  was  heard  on  the  complaint,  the 
answer  filed  by  the  defendants  and  affidavits,  and  an  order  made 
refusing  the  injunction  and  dissolving  the  restraining  order.  The 
appeal  is  taken  by  plaintiff  from  this  order. 

Tod  RobinBon  ^  J,  6r.  ByeVj  for  Appellant. 

I.  The  tenth  section  of  the  act  in  question  is  unconstitutional, 
being  in  direct  conflict  with  the  thirty-sixth  section  of  the  fourth 
article  of  the  Constitution  which  reads  as  follows :  "  Each  stock- 
holder of  a  corporation  or  joint-stock  association  shall  be  individ- 
ually and  personally  liable  for  his  proportion  of  all  its  debts  and 
liabilities." 

It  cannot  be  questioned  that  the  City  and  County  of  Sacramento 
(when  this  subscription  shall  have  been  made)  will  be  a  stockholder 
of  a  corporation  within  the  meaning  of  this  section,  and  thereby 
become  liable  for  its  (his)  proportion  of  all  the  debts  and  liabilities 
of  said  company. 

It  may  be  contended  that  its  (his)  proportion  of  said  debts,  etc., 
is  not  clearly  declared  in  the  Constitution,  although  we  think 
differently,  yet  the  point  is  immaterial,  because  said  proportion  is 
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clearly  fixed  by  law.  (See  Sec.  32  of  Act  concerning  Corpora- 
tions, Wood's  Dig.  119,  and  amendment  thereto  by  Act  dated 
and  approved  April  27th,  1863.) 

But  independent  of  this  view  of  the  case,  we  think  it  clear 
that  said  exemption  clause  is  void,  because  while  the  Constitution 
declares  that  each  stockholder  shall  be  liable  for  his  proportion  of 
the  debts  and  liabilities,  this  clause  declares  that  this  particular 
stockholder  shall  not  be  so  liable.  The  confliction  is  certain  and 
evident,  and  one  or  the  other  must  be  void.  And  the  question  for 
determination  is  simply  whether  the  Constitution  or  the  statute  is 
the  greater ;  whether  a  law  passed  by  the  Legislature  which  in  its 
essential  particulars  directiy  conflicts  with  the  Constitution  of  the 
State  can  be  upheld  by  the  Courts. 

It  is  contended,  that  the  proportion  of  the  debts  of  the  corpora- 
tion, for  which  each  stockholder  is  liable,  is  only  the  amount  of  his 
subscription.  In  answer,  we  have  only  to  say,  that  if  the  framers 
of  the  Constitution  had  intended  to  provide  that  when  his  subscrip- 
tion was  paid  up  he  should  no  longer  be  liable  for  corporate  debts 
or  liabilities,  they  would  have  said  so  in  so  many  words.  The  lan- 
guage used  in  the  Constitution  is  to  be  construed  by  the  rules  that 
govern  the  interpretation  of  other  instruments,  or  such  as  are  used 
in  interpreting  the  ordinary  sayings  of  men.  There  is  not  a  set  of 
rules  by  which  its  provisions  may  be  explained  to  mean  that  the 
stockholder  shall  not  be  liable,  when  it  says  as  plainly  and  posi- 
tively as  it  is  possible  to  express  it  in  English  language,  that  he 
shall  be  liable.     (See  Debates  in  Constitutional  Convention,  136.) 

Again,  the  act  makes  special  provisions  in  favor  of  a  particular 
corporation.  Sec.  31  of  Art.  4  of  the  Constitution  provides,  "  Cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal  purposes."  Sy  the 
act  here  in  question  a  special  privilege  and  benefit  is  conferred 
upon  a  particular  corporation,  and  thus,  by  its  terms,  conflicts  with 
the  above-quoted  provision  of  the  Constitution. 

n.  By  the  vote,  the  people  only  expressed  their  willingness  to 
the  making  of  the  subscription  under  the  provisions  of  the  act,  and 
under  the  limitations  therein  contained. 

The  unconstitutionality  of  the  tenth  section,  therefore,  destroys  the 
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force  and  virtue  of  the  entire  act.  In  the  case  of  The  People  v. 
Sillj  (7  Cal.  108)  it  is  held,  that  the  unconstitutionality  of  certain 
sections  of  a  law  will  not  vitiate  the  whole  act,  unless  they  enter 
so  entirely  into  the  scope  and  design  of  the  law  that  it  would  be 
impossible  to  maintain  it,  without  such  obnoxious  provisions.  We 
submit  that  the  case  at  bar  comes  within  the  rule  here  established, 
and  that  the  tenth  section  does  enter  so  entirely  into  the  scope  and 
design  of  the  law  that  it  would  be  impossible  to  maintain  it  without 
this  section.  This  section,  containing  the  exemption,  is  a  vital  and 
essential  portion  of  the  contract  made  between  the  City  and  County 
of  Sacramento  and  the  Central  Pacific  Railroad  Company.  It  con- 
stitutes the  principal  feature  of  the  agreement ;  and  believing  in 
the  force  and  effect  of  this  exemption,  the  people  of  the  city  and 
county  were  induced  to  yield  their  consent.  To  declare  the  section 
void,  and  yet  maintain  the  act,  is  to  destroy  the  only  guaranty  the 
people  possess,  and  still  hold  them  to  their  contract,  and  is  to 
change  wholly  and  entirely  the  agreement  to  which  they  consented. 

Greo.  R.  Moore^  for  Respondent. 

I.  The  law  is  full  and  perfect  without  the  tenth  section,  and  to 
strike  this  part  out  the  balance  would  stand  without  objection. 

^'A  part  of  a  statute  may  be  in  conflict  with  some  constitutional 
provision,  and  therefore  void,  while  the  balance  of  the  law  would 
be  valid  and  binding."     (^People  v.  HiU,  7  Cal.  103.) 

This  act  is  identical  with  the  Yuba  County  law,  which  has  been 
passed  upon  and  held  to  be  constitutional  by  this  Court.  (^Patti- 
9on  V.  Supe7'visor8  YvJba  Co.^  13  CaJ.  180 ;  see  also  Robart  v. 
Supervisors  Butte  Co.^  17  Id.  29 ;  Chrant  v.  Courier j  24  Barb. 
232 ;  City  of  Aurora  v.  West^  9  Ind.  74,  and  cases  cited  in  13 
Cal.  188.) 

II.  The  tenth  section  of  the  act  is  constitutional.  Sec.  36  of 
Art.  4  of  the  Constitution  provides,  that  "  Each  stockholder  of  a 
corporation,  or  joint  stock  company,  shall  be  individually  and  per- 
sonally liable  for  his  proportion  of  all  its  debts  and  liabilities."  Now 
what  is  ^'  his  proportion  of  its  debts  and  liabilities."  Will  not  his 
proportion  of  its  debts  bear  the  same  relation  to  the  whole  debt  as 
his  stock  does  to  the  whole  stock.     The  yfoxis  personally  and  indi- 
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mditaUy  liable  mean  nothing  more  than  that  for  his  proportion  of 
the  debts,  his  individual  and  personal  property,  as  contradistin- 
guished from  his  corporate  property,  shall  be  liable-r-that  is,  after 
the  corporate  property  has  been  exhausted. 

K  this  is  the  proper  interpretation  of  the  Constitution,  then  there 
is  no  conflict  between  the  thirty-sixth  section  of  the  Constitution 
and  the  tenth  section  of  the  act.  Besides,  the  Legislature  had  the 
perfect  right  to  impose  this  limitation,  and  to  require  that  such 
restriction  should  be  embraced  in  every  contract  made  by  the  com- 
pany ;  and  all  persons  dealing  with  the  company,  with  a  knowledge 
of  the  limitation  clause,  would  be  bound  by  it,  and  the  stockholders 
would  not  be  liable  for  contribution  outside  or  beyond  their  sub- 
scriptions. This  view  is  fully  sustained  by  the  case  reported  in  19 
Eng.  Law  and  Eq.  627. 

m.  It  is  contended  by  the  plaintiff  that  if  the  tenth  section  is 
not  valid  and  no  limitation  is  imposed,  then  the  people  voted  on  the 
proposition  under  a  misapprehension  of  their  hability,  and  that  con- 
sequently they  are  not  bound  by  their  vote.  As  every  one  is 
deemed  to  know  the  law,  the  people  could  not  legally  withdraw 
their  assent  to  the  proposition,  if  they  would,  on  the  ground  of 
ignorance.  They  voted  upon  the  question,  not  as  controlled  by  the 
tenth  section  (if  that  should  be  held  invalid),  but  as  the  whole  law 
will  stand  when  construed  and  settled  by  our  Courts. 

The  vote  of  the  people  did  not  change  the  law  in  the  least.  It 
gave  it  no  more  force  or  vitality  and  made  it  no  more  binding  than 
when  it  left  the  hands  of  the  Legislature.  A  statute  may  take 
effect  at  once  or  at  some  future  time,  or  upon  the  happening  of  some 
event.  In  this  case  the  contingency  was  the  consent  of  the  people. 
The  law  existed  before,  but  was  not  to  be  enforced  until  this  event 
transpired — ^until  the  people  consented  to  accept  its  benefits  and 
advantages.     (^Hobart  v.  Supervisors  of  Butte  Co.,  17  Cal.  29.) 

Norton,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J.  con- 
curring, and  Crocker,  J.  concurring  specially. 

This  action  is  brought  to  restrain  the  Board  of  Supervisors  of 
the  City  and  County  of  Sacramento  from  subscribing  for  three 
thousand  shares  of  the  capital  stock  of  the  Central  Pacific  Railroad 
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Company  of  CaUfomia,  and  from  issuing  any  bonds  of  said  coimty 
in  payment  of  any  subscription  for  such  stock. 

The  Act  of  the  Legislature,  by  authority  of  which  the  Board  of 
Supervisors  propose  to  subscribe  for  the  stock  and  issue  the  bonds, 
was  passed  April  25th,  1863,  and  is  entitled  ^^An  Act  to  authorize 
the  City  and  County  of  Sacramento  to  subscribe  to  the  Capital 
Stock  of  the  Central  Pacific  Railroad  Company  of  California,  and 
providing  for  the  payment  of  the  same,  and  other  matters  relating 
thereto."  (Statutes  of  1868,  447.)  The  tenth  section  of  the 
act  contains  this  provision:  ^^  The  said  subscription  of  stock  shall 
be  made  upon  and  the  same  shall  be  subject  to  the  express  condi- 
tion that  the  said  Ciiy  and  County  of  Sacramento  shall  not  be  lia- 
ble or  bound  for  the  debts  or  liabilities  of  said  company  beyond  or 
exceeding  the  amount  of  stock  thus  subscribed  or  held  by  said  city 
and  couniy;  and  all  contracts  made  by  said  company  for  the  con- 
struction or  equipment  of  said  railroad  after  such  subscription  shall 
have  been  made,  shall  be  subject  to  said  condition,  whether  ex- 
pressed therein  or  not ;  and  in  case  the  said  company  shall  fail  or 
refuse  to  make  such  stipulation  in  all  their  said  contracts,  then  the 
said  Board  of  Supervisors  shall  have  power  to  declare  the  said  sub- 
scription void  and  of  no  eflFect,  and  may  recover  from  said  company 
any  previous  payments  that  may  have  been  made  thereon  at  the 
time  of  such  failure  or  refusal." 

It  is  insisted  by  the  plaintiff  that  this  provision  of  Sec.  10, 
exempting  the  City  and  County  of  Sacramento  from  liability  for  the 
debts  and  liabilities  of  the  company  beyond  the  amount  of  the  stock 
subscribed,  is  void,  because  repugnant  to  Sec.  36  of  Art.  4  of  the 
Constitution,  which  provides  that  "  each  stockholder  of  a  corpora- 
tion or  joint  stock  association  shall  be  individually  and  personally 
liable  for  his  proportion  of  all  its  debts  and  liabilities ;"  and  that 
this  provision  being  void  it  must  result  that  the  whole  act  is  void. 
This  result  is  claimed  to  follow  for  two  reasons:  1st,  because 
although  an  Act  of  the  Legislature  may  in  some  cases  be  valid  in 
part,  although  another  part  may  be  void,  yet  this  is  not  the  case 
when  the  part  that  is  void  enters  so  entirely  into  the  scope  and 
design  of  the  law  that  without  it  the  law  cannot  be  maintained,  and 
such  it  is  ckumed  is  the  relation  which  the  provision  in  question 
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bears  to  the  whole  act ;  and  2d,  because  the  voters  of  Sacramento 
have  only  given  their  assent  to  the  subscription  for  the  stock  upon 
the  condition  contained  in  Sec.  10,  and  that  if  that  is  inoperative 
their  assent  becomes  inoperative. 

It  is  not  necessary  to  decide  what  will  be  the  effect  of  this  pro- 
vision of  Sec.  10,  in  case  the  City  and  County  of  Sacramento 
should  ever  be  called  upon  as  a  stockholder  to  pay  any  debt  or  lia- 
bility of  the  railroad  company,  because  if  it  should  be  conceded 
that  this  provision  would  be  ineffectual  to  protect  the  city  and 
county  from  liability,  this  fact  cannot  have  the  effect  to  invalidate 
the  other  provisions  of  the  act. 

In  the  case  of  the  People  v.  Mil  (7  Cal.  103),  the  Court  say  : 
"  that  if  some  of  the  provisions  of  the  bill  are  unconstitutional  this 
will  not  vitiate  the  whole  act  unless  they  enter  so  entirely  into  the 
scope  and  design  of  the  law  that  it  would  be  impossible  to  maintain 
it  without  such  obnoxious  provisions."  This  remark  is  in  conso- 
nance with  numerous  decisions  made  in  other  States.  {Town  of 
Fi%hkill  V.  MMcUl  ^  Beekman  P.  R.  Co.,  22  Barb.  634 ;  Camp- 
bell  V.  Unim  Bank,  6  How.  Miss.  626 ;  Clark  v.  Ellis,  2  Blackf. 
8 ;  Baltimore  v.  State,  15  Md.  376 ;  SarUo  v.  State,  2  Clarke, 
Iowa,  262;  McCuOoch  v.  State,  11  Ind.  424.)  But  if  the  void 
provisions  are  so  connected  with  the  others,  that  without  thpm  the 
substantial  object  of  the  act  cannot  be  accomplished,  then  the 
whole  act  is  void.  (^Warren  v.  The  Mayor  and  Aldemien  of 
Charlestoum,  2  Gray,  84;  State  v.  Com.  of  Perry  County,  6 
Ohio  N.  S.  497.) 

It  is  obvious  that  there  can  be  no  rule  applicable  to  all  cases  by 
which  it  can  be  determined  whether  any  particular  provision  is 
essential  to  effect  the  scope  and  design  of  the  whole  law.  In  the 
present  case  it  is  insisted  that  the  provision  exempting  the  city  and 
county  from  liability  for  the  debts  of  the  company  is  so  important 
an  element  in  the  law,  that  if  it  had  been  understood  that  it  could 
not  have  effect,  the  voters  of  the  county  would  not  have  sanctioned 
the  law.  Whether  they  would  or  not  is,  however,  purely  a  matter 
of  conjecture ;  and  besides,  it  \a  immaterial,  because  their  vote  was 
not  the  act  of  le^lation.  It  is  precisely  because  this  vote  is  nOt 
tself  the  enactment  of  the  law  which  relieves  the  a<)t  from  the 
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objection  that  the  Legislature  cannot  delegate  its  powers  directly 
to  the  voters.  (^Hohart  t.  The  Supervisors  of  Butte  County ^ 
17  Cal.  23.)  The  result  of  this  vote  is  only  the  contingency  upon 
which  the  Legislature  have  expressed  their  will  that  the  law  shall 
take  eflFect.  The  event  has  occurred,  and  the  law,  so  far  as  it  was 
dependent  upon  this  event,  takes  effect,  because  the  Legislature  has 
enacted  that  it  should  take  effect  on  the  happening  of  that  event. 
The  result  of  the  vote  is  a  fact,  the  effect  of  which  cannot  be  varied 
by  any  speculations  as  to  what  it  might  have  been. 

But  the  exact  question  upon  which  the  objection  weighs  is, 
whether  the  provision  of  Sec.  10  is  so  vitally  connected  with  the 
other  provisions  of  the  act  that  the  Court  is  authorized  to  say  that 
the  Legislature  would  not  have  enacted  the  law  if  they  had  under- 
stood that  this  provision  could  not  have  effect.  We  have  had  fre- 
quent occasion  to  cite  the  principle  that  Courts  are  not  authorized 
to  annul  an  Act  of  the  Legislature  unless  its  violation  of  the  Con- 
stitution is  clear  and  beyond  a  doubt.  This  principle  is  applicable 
to  this  case.  Unless  the  Court  can  see  clearly  that  this  section  is 
so  connected  with  the  scope  and  purpose  of  the  act  that  without  it 
the  Legislature  would  not  have  passed  the  law,  we  are  not  author^ 
ized  to  declare  the  whole  act  void.  The  scope  and  object  of  the 
law  as  expressed  in  the  tide,  and  as  appears  from  the  body  of  the 
act,  are  to  authorize  the  City  and  County  of  Sacramento  to  sub- 
scribe for  stock  of  the  railroad  company  and  to  provide  for  the 
payment  of  the  same.  It  is  certain  that  this  object  can  be  accom- 
plished, although  the  provision  in  question  should  form  no  part  of 
the  law.  It  is  an  independent  provision  declaring  what  shall  be  the 
effect  of  the  subscription  as  to  the  liability  of  the  subscriber.  In- 
deed, the  subscription  may  be  made  upon  the  condition  specified, 
and  as  between  the  subscriber  and  the  company,  and  also  as  between 
the  subscriber  and  any  creditor  in  whose  contract  this  condition  is 
embodied,  it  would,  we  think,  be  operative.  The  only  portion 
which  can  be  claimed  to  be  clearly  void  is  that  which  provides  that 
contracts  not  containing  the  condition  shall  nevertheless  be  subject 
to  it.  If  the  company  shall  make  any  such  contracts  the  Board  of 
Stipervisors  are  empowered  to  declare  the  subscription  void,  and  to 
recover  any  payments  that  may  have  been  made.    The  Legislature 
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seem  to  have  contemplated  that  this  portion  of  the  provision  might 
not  be  operative  to  protect  the  subscriber,  and  have  therefore 
afforded  another  remedy,  to  a  certain  extent,  which  would  have 
been  useless  if  there  was  no  doubt  of  the  efficacy  of  this  portion  of 
the  provision. 

Upon  a  consideration  of  all  these  circumstances,  we  do  not  con- 
sider ourselves  authorized  to  say  that  the  Legislature  would  not 
have  enacted  the  law  if  they  had  supposed  that  this  portion  of  Sec. 
10  would  be  inoperative  of  itself  to  protect  the  subscriber  from  lia- 
bility, and  we  must  hold  that  the  law  in  question  is  not  obnoxious 
to  any  constitutional  objection,  except  that  portion  of  the  tenth  sec- 
tion which  provides  that  contracts  not  contaming  the  condition  men- 
tioned in  that  section  shall  be  subject  to  it,  and  that  the  invalidity 
of  that  portion  does  not  affect  the  validity  of  the  residue  of  the  act. 

The  judgment  is  therefore  affirmed. 

Crocker,  J. — ^I  fully  concur  with  my  associates  in  the  judgment 
rendered  in  this  case  and  in  all  the  points  decided,  with  the  exception 
of  that  portion  of  the  opinion  which  seems  to  imply  that  that  part  of 
the  tenth  section  which  provides  that  contracts  not  containing  the 
condition  mentioned  in  that  section  shall  nevertheless  be  subject  to 
it,  is  obnoxious  to  the  Constitution.  That  persons  dealing  with  a  cor- 
poration have  the  right  to  wsdve  by  special  contract,  or  in  any  other 
proper  mode,  all  claim  upon  the  personal  liability  of  the  stockhold- 
ers, or  to  limit  or  qualify  the  extent  of  that  claim,  I  have  no  doubt. 
The  fact  that  such  claim  is  founded  upon  a  constitutional  provision 
can  make  no  difference,  for  a  party  may  waive  a  constitutional  as 
well  as  a  statutory  provision  made  for  his  benefit.  (Sedg.  on  Stat, 
and  Con.  Law,  111.) 

Corporations  under  our  laws  have  been  spoken  of  as  being  littie 
different  from  special  or  limited  partnerships,  or  joint  stock  associa- 
tions, at  the  common  law  (^Mokelumne  HiU  Canal  Company  v. 
WoodJmry^  14  CaJ.  267 ;  Chater  v.  San  Francisco  S.  R.  Com- 
panify  19  Id.  246),  which,  however,  is  only  correct  in  a  qualified 
sense.  Still,  treating  them  in  that  character,  I  think  it  clear  that 
a  creditor  of  a  joint  stock  association  or  partnership  would  be  bound 
by  an  agreement  made  by  him  waiving  or  limiting  the  personal  refr- 
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ponfidbility  of  the  members.  (Stoiy  on  Partnership,  Sec.  164 ; 
CoUyer  on  Partnership,  Sees.  1091,  386,  486.)  And  where  there 
is  a  stapnlation  or  provision  in  the  articles  of  partnership,  or  associa- 
tion, or  by-laws,  regulating,  qualifying,  or  limiting  the  extent  of  such 
personal  responsibility,  it  has  been  held  that  a  creditor  dealing  with 
such  association  or  partnership,  with  full  notice  thereof,  is  bound 
thereby,  on  the  ground  of  having  assented  thereto  (Kerridge  v. 
Seaae,  9  Carr.  &  Payne,  200 ;  Collyer  on  Partnership,  Sees. 
1091,  98,  387,  488 ;  Stoiy  on  Partnership,  Sec.  129 ;  Daw  y. 
Sayward,  12  N.  H.  275  ;  jEVm^  v.  Ward,  1  John.  Cases,  171)  ; 
and  such  notice  may  be  inferred  £rom  circumstances,  such  as  a 
publication  in  a  newspaper  taken  by  the  creditor.  (lAvingston 
V.  Roosevelt^  4  John.  261.)  Whether  the  same  principle  would 
apply  to  a  regulation  of  liabiliiy  by  statute,  of  which  all  persons 
are  presumed  to  take  notice,  it  is  unnecessary  to  decide. 

The  thirty-second  section  of  Art.  4  of  the  Constitution  provides 
that  ^'  Dues  from  corporations  shall  be  secured  by  such  individual 
li&bility  of  the  corporators  and  other  means,  as  may  be  prescribed 
by  law."  This  clearly  leaves  the  regulation  of  the  liability  of  the 
stockholders  of  a  corporation  entirely  to  the  Legislature,  imposing 
no  restriction  whatever  upon  the  power,  but  leaving  them  free  to 
regulate  the  character  and  extent  of  such  liability,  according  to 
their  own  discretion,  and  under  it  there  can  be  no  pretense  that 
the  Legislature  has  exceeded  its  powers  in  any  of  the  provisions  of 
this  tenth  section.  The  thirty-sixth  section,  however,  provides  that 
"  Each  stockholder  of  a  corporation  or  joint  stock  association  shall 
be  individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities."  This  seems  to  take  from  the  Le^slature  all 
power  over  the  subject,  and  if  it  is  to  be  considered  as  controlling 
and  virtually  repealing  Sec.  32,  it  may  be  a  question  whether  it 
does  not  mvalidate  many  of  the  statutes  which  have  been  passed 
from  time  to  time,  regulating  this  question  of  personal  liabiliiy. 
How  these  two  sections  are  to  be  harmonized  so  that  both  may 
stand,  or  if  they  cannot  be  thus  reconciled,  which  shall  control  the 
other,  constitutes  the  great  difficulty  in  the  construction  of  the  Con- 
stitution upon  this  subject.  Great  public  interests,  as  well  as  pri- 
vate rights  of  great  value,  are  involved  m  its  determination.    The 
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subject  is  one  of  too  much  importance  to  be  disposed  of  without  a 
thorough  investigation  and  a  careful  consideration.  It  is  not  neces- 
sary to  determine  it  in  the  present  case,  nor  do  I  consider  the 
opinion  of  Justice  Norton  as  intendmg  to  decide  that  point,  and 
it  may  therefore  properly  be  considered  open  to  future  adjudication. 

On  petition  for  rehearing,  Norton,  J.  delivered  the  following 
opinion — the  other  Justices  concurring : 

A  petition  for  a  rehearing  has  been  filed  in  this  case  by  counsel, 
who,  it  is  understood,  also  represent  parties  interested  in  the  opera- 
tion of  other  laws  similar  to  the  one  considered  in  this  case,  of 
which  several  were  enacted  by  the  last  Le^slatore.  The  importr 
ance  of  the  question,  as  well  as  the  fact  that  several  other  laws 
involving  the  same  question  may  be  presented  for  consideration, 
has  induced  us  to  deliberate  carefully  upon  the  arguments  pre- 
sented in  the  petition  for  rehearing,  but  we  have  foimd  no  reason 
for  changing  our  former  opinion  or  for  ordering  the  case  to  be  re- 
argued. Indeed,  upon  the  principal  question  no  authorities  have 
been  cited  nor  any  principles  of  law  suggested  other  than  those  cases 
which  were  cited  by  us  and  those  principles  of  law  which  were  pre- 
sented by  us  in  our  former  opinion.  The  purpose  of  the  petition  has 
been  to  press  upon  us  with  great  earnestness  the  authority  and 
weight  of  those  cases  and  those  principles  of  law.  Probably  no 
other  case  can  be  found  in  which  language  so  favorable  for  the 
plaintijBFis  employed,  as  that  of  the  case  cited  from  2  Gray,  84,  and 
none  in  which  a  decision  favorable  to  the  plaintiff  was  made  in  which 
the  facts  approach  so  near  to  this  case  as  in  the  case  cited  from  5 
Ohio,  N.  S.,  497.  The  case  in  2  Gray,  however,  does  not  furnish 
us  any  aid  in  searching  for  a  criterion  by  which  to  determine  when 
a  void  portion  of  a  law  is  so  connected  with  the  other  portions  as  to 
render  the  whole  void,  because  in  that  case  the  vice  was  not  in 
any  particular  provision,  but  in  the  purpose  and  effect  of  the  whole 
law.  The  Court  say :  ^^  Before  proceeding  to  consider  the  objec- 
tions separately,  we  are  all  of  opinion  that  if  this  act  be  unconstitu- 
tional at  all,  it  is  not  in  any  separate  and  independent  enactments, 
but  in  the  entire  scope  and  purpose  of  the  act.*'  Hence,  what  the 
Court  says  as  to  parts  being  conditions,  considerations,  or  compen- 
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sations  for  each  other,  had  no  application  to  the  case  before  the 
Court,  and  receives  no  illustration  from  the  facts  of  the  case.  In 
the  case  from  5  Ohio,  the  Court  do  not  consider  what  effect  the  void 
provision  would  have  had  upon  the  residue  of  the  law  if  it  had 
rested  solely  upon  the  action  of  the  Le^Iature,  because  by  the 
Constitution  of  that  State  the  question  of  the  removal  of  a  county 
seat,  which  was  the  case  before  the  Court,  is  required  to  be  left  to 
the  choice  of  the  electors.  By  the  law  under  consideration  in  that 
case  the  electors  were  not  left  fi^e  to  vote  upon  the  question  of 
removal,  but  a  provision  was  added  calculated  to  compel  them,  by 
pecuniary  considerations,  to  vote  differently  from  what  they  other- 
wise might.  The  whole  law,  therefore,  by  which  the  question  was 
submitted  to  the  electors  was  held  to  be  void.  In  the  case  before 
us,  although  the  people  were  called  upon  to  vote  upon  the  question 
of  subscribing  for  the  stock,  it  was  not  by  virtue  of  any  constitu- 
tional requirement  that  the  question  must  be  submitted  to  them. 
It  was  not  necessary  to  the  validity  of  the  law  that  it  should  have 
been  submitted  to  a  vote  of  the  people,  as  it  was  in  the  Ohio  case. 
In  the  Ohio  case,  the  people,  by  the  Constitution  of  that  State, 
were  authorized  to  say  by  their  vote  whether  the  county  seat  should 
be  removed.  In  our  case,  the  people  are  not  authorized  by  a  direct 
vote  to  determine  whether  the  couniy  shall  have  the  right  to  sub- 
scribe for  stock.  The  Legislature  have  seen  fit  to  say  that  the 
law  shall  take  effect  or  not,  according  to  the  result  of  a  vote,  simply 
considered  as  an  event.  As  was  shown  in  our  former  opinion,  by 
reference  to  the  case  of  Hobart  v.  The  Supervisors  of  Butte  County 
(17  Cal.  23),  if  the  law  was  to  take  effect  in  consequence  of  the 
vote,  considered  as  an  expression  of  the  will  of  the  voters  as  to 
whether  it  was  a  proper  law,  the  submission  of  the  question  to  their 
vote  would  have  been  void,  as  amounting  to  an  enactment  of  a  law 
by  the  direct  vote  of  the  people,  which  cannot  be  done  under  our 
Constitution.  In  the  State  of  Rhode  Island  and  in  the  State  of 
Iowa,  and,  we  think,  in  other  States,  it  has  been  decided  that  a 
provision  in  the  statute  submitting  it  to  the  people  to  say  by  their 
vote  whether  the  law  shall  take  effect  is  absolutely  void,  as  being 
an  attempt  to  delegate  to  the  people  directly  the  power  of  enacting 
laws  which  can  only  constitutionally  be  exercised  by  the  Legislature. 
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These  decisions  will  perhaps  commend  themselves  to  many  minds 
as  resting  upon  clearer  grounds  of  reason  than  those  decisions 
which  allow  a  law  to  take  effect  or  not  according  to  the  result  of 
such  a  vote,  considered  merely  as  an  event,  but  at  the  same  time 
deny  that  any  legislative  effect  can  constitutionally  be  pven  to 
such  a  vote.  Yet  in  those  States,  while  the  provision  of  the  statute 
submitting  the  law  to  a  vote  of  the  people  was  held  to  be  wholly 
void,  the  statutes  themselves  were  held  to  be  valid  laws,  notwith- 
standing this  invalid  provision.  (^State  v.  Copeland,  3  R.  I.,  33 ; 
Santo  V.  State,  2  Clarke,  Iowa,  262.)  In  this  State  as  in  the 
States  of  Rhode  Island  and  Iowa,  the  validity  of  a  law  contaimng 
a  provision  submitting  it  to  a  vote  of  the  people  cannot  be  detei^ 
mined  by  mquiring  into  any  supposed  inducements  that  may  have 
influenced  the  vote  of  the  people,  but  must  be  determined  by  a 
consideration  of  the  connection  and  relative  operation  of  the  valid 
and  invalid  provisions.  But  if  the  vote  of  the  people  could  be  con- 
sidered as  the  act  of  legislation,  the  result  would  be  the  same.  We 
must  in  that  case  apply  the  same  considerations  to  determine  the 
validity  of  a  law  passed  by  a  direct  vote  of  the  people  that  are 
applicable  to  determine  the  validity  of  a  law  passed  by  the  Legis- 
lature. 

By  what  criterion  can  the  Court  decide  that  any  particular  pro- 
vision is  so  essential  that  if  it  be  invalid  the  whole  law  must  be  held 
invalid  ?  In  the  case  from  2  Gray  the  Court  say,  "  if  the  invalid 
provision  is  so  connected  with  the  others  as  to  warrant  a  belief  that 
the  Legislature  intended  them  as  a  whole,  and  that  if  it  could  not 
be  carried  into  effect  the  Legislature  would  not  pass  the  re^due 
independently,"  the  whole  is  void.  This  criterion  we  applied  in 
our  former  opinion,  and  concluded  that  tried  by  this  test  the  law  in 
question  was  valid  in  all  its  parts,  except  the  obnoxious  provision  of 
Uie  tenth  section.  But  we  have  seen  above  tliat  this  criterion  finds 
no  illustration  in  the  facts  of  the  case  in  which  it  was  announced, 
and  upon  scrutiny  it  will  be  found,  we  think,  that  this  general 
language  really  furnishes  no  practical  criterion.  In  one  sense  the 
Legislature  must  always  intend  all  the  provisions  of  an  act  ^'  as  a 
whole."  The  various  sections  and  provisions  are  always  enacted 
together  as  one  law,  when  these  sections  and  provisions  relate  to 
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the  same  subject.  And  by  -what  process  can  a  Court  determine 
whether  the  Legislature  would  or  would  not  have  passed  one  por- 
tion if  another  portion  could  not  have  eflFect  ?  If  we  were  allowed 
to  say  that  the  legal  presumption  in  all  cases  is  that  the  Legislature 
would  not  have  passed  the  law  at  all  unless  all  its  parts  could  have 
effect,  we  would  have  a  simple  criterion  and  a  comparatively  easy 
task.  But,  on  the  contrary,  it  is  fully  settled  that  although  a  part 
is  void,  the  residue  may  be  sustained. 

The  rule  has  a  nearer  approach  to  a  practical  criterion  as  it  is 
given  in  the  case  of  the  Exchange  Bank  of  Columbus  v.  Ernes 
(8  Ohio  N.  S.  1),  in  which  the  Court  say :  "  Where  the  provision 
of  a  statute  is  of  such  a  nature,  and  has  such  a  connection  with  the 
other  parts  of  the  statute  as  to  be  essential  to  the  law,  its  unconsti- 
tutionality vitiates  the  whole  enactment.  But  if  an  independent 
provision,  not  in  its  nature  and  connection  essential  to  the  other 
parts  of  the  statute,  be  unconstiMitional,  it  may  be  treated  as  a 
nullity,  leaving  the  rest  of  the  enactment  to  stand  as  valid."  In 
the  case  of  Clark  v.  Ellis  (2  Blackf.  8)  the  rule  is  given  in  these 
words :  "  A  part  of  an  Act  of  Assembly  unconstitutional  does  not 
affect  a  constitutional  part  of  the  same  act  relating  to  the  same 
subject.  That  part  which  is  unconstitutional  is  considered  as  if 
stricken  out  of  the  act,  and  if  enough  remains  to  be  intelligibly 
acted  upon,  it  is  considered  as  the  law  of  the  land."  Tried  by  the 
test  furnished  in  those  cases  there  is  no  diflSculty  in  deciding  that 
the  law  under  consideration  is  not  wholly  void.  The  provisions  of 
Sec.  10  cannot  be  said  with  any  reason  to  be  essential  to  the  main 
purpose  and  object  of  the  law,  and  if  that  section  were  stricken  out 
the  remaining  sections  would  constitute  a  complete  law.  The  pur- 
pose of  that  section  is  only  to  add  a  certain  incident  and  effect  to 
the  act  of  becoming  a  stockholder,  but  it  is  not  of  the  essence  of 
becoming  a  stockholder.  This  incident  may  fail,  and  yet  the  sub- 
stance of  the  transaction  remain.  In  all  cases  where  a  question  of 
this  kind  arises,  the  provision  which  is  found  to  be  invalid  has  a 
connection  with  and  qualifies  or  affects  the  other  provisions.  The 
Legislature  doeg  not  insert  provisions  which  are  merely  nugatory. 
Yet  that  it  has  such  a  bearing  upon  and  qualification  of  the  other 
provisions  is  not  alone  sufficient  to  constitute  it  so  essential  to  the 
26 
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law  that,  if  it  cannot  take  eflFect,  the  whole  must  fail.  Even  where 
the  invalid  provision  is  in  the  nature  of  a  condition  to  the  main  pur- 
pose of  the  law,  its  invalidily  will  not  necessarily  invalidate  the 
whole  law,  if  the  remaining  provisions  are  suflScient  to  effect  that 
main  purpose.  Thus  in  the  case  of  the  Mobile  and  Ohio  Railroad 
Company  v.  The  State  (29  Ala.  573),  a  law  is  presented  provid- 
ing for  a  loan  of  money  by  the  State  to  certain  corporations.  In 
order  to  obtain  a  loan  the  corporations  are  required  to  consent  that, 
if  they  made  default  in  payment,  their  charters  should  be  forfeited, 
and  that  the  General  Assembly  might  declare  them  forfeited,  and 
that  any  forfeiture  so  declared  should  be  complete  and  effectual  for 
all  purposes,  without  any  judicial  proceedings  for  such  purpose. 
The  portion  of  this  conditional  provision  which  required  a  consent 
that  the  General  Assembly  might  declare  the  charters  forfeited 
without  legal  proceedings,  was  held  to  be  invalid  as  attempting  to 
confer  judicial  powers  upon  the  Legislature.  Nevertheless,  the 
residue  of  the  law  was  sustained,  yet  all  the  objections  might  have 
been  urged  in  that  case  that  are  in  this.  It  might  plausibly  be 
said  that  the  Legislature  of  Alabama  never  would  have  passed  the 
law  to  loan  the  money  of  the  State  if  they  had  supposed  that  effect 
could  not  be  ^ven  to  the  provisions  for  a  prompt  and  effectual 
coercion  of  payment. 

We  dispose  of  this  case  upon  the  assumption  that  a  portion  of 
Sec.  10  is  invalid,  as  claimed  by  the  plaintiff,  but  do  not  decide 
that  it  is  invalid,  deeming  it  proper  to  leave  that  question  to  be 
definitely  decided  when,  if  ever,  it  shall  be  necessary  to  the  decision 
of  a  case. 

It  is  also  suggested,  in  the  petition  for  rehearing,  that  the  Legis- 
lature cannot  constitutionally  impose  a  tax  upon  a  local  community, 
ciiy  or  county  (which  will  be  the  effect  of  this  law),  in  order  to  aid 
a  work  of  internal  improvement  beneficial  to  the  State  at  large,  but 
not  peculiar  to  or  belonging  to  the  particular  locality,  or  specially 
intended  to  promote  its  local  interests.  This  question  has  been 
much  discussed  in  other  States.  In  the  case  of  Sharpies  v. 
Mayor  of  Philadelphia  (21  Penn.  181)  the  Court  conclude  that 
if  the  road  is  merely  a  private  affair,  or  if  the  ciiy  can  have  no 
interest  in  its  construction,  a  law  authorizing  the  city  to  become  a 
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stockholder  would  be  void.  But  that  a  railroad,  as  in  that  case, 
leading  from  the  interior  of  the  State  to  the  City  of  Philadelphia 
was  not  a  private  affair,  but  a  public  improvement,  and  that  the 
Court  could  not  say  that  the  city  had  no  interest  in  its  construction. 
These  considerations  apply  to  the  case  before  us.  The  road  is  a 
public  improvement,  forming  a  portion  of  a  great  line  of  communi- 
cation between  remote  parts  of  the  State,  and  indeed  of  the  nation, 
and  connecting  with  tiie  City  and  County  of  Sacramento.  We 
cannot  undertake  to  say  that  the  City  and  Counly  of  Sacramento 
are  not  interested  in  its  construction. 
Rehearing  denied. 


IN  THE  MATTER  OF  THE  ESTATE  OF  HOWARD. 

No  petition  is  required  as  the  foandation  of  a  proceeding  to  probate  a  will ;  a  peti- 
tion is  only  necessary  nnder  the  statate  where  the  execator  named  therein 
accepts  the  trust,  and  then  not  for  jurisdictional  purposes. 

The  jurisdiction  in  a  proceeding  to  probate  a  will  depends  upon  certain  facts 
which  the  Court,  on  reyiewing  the  will,  must  inquire  into  and  determine ;  and 
the  mere  possession  of  the  will  vests  the  Court  with  all  the  authority  necessary 
for  that  purpose. 

Appeal  from  the  Probate  Court  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Sidney  L.  Johnson,  for  Appellants. 

The  question  is,  did  the  Court  acquire  jurisdiction  of  the  subject 
matter  of  the  probate  of  the  will  of  the  deceased  without  the  alle- 
gation of  the  residence  of  the  testator  in  the  county.  The  two 
cases  of  Beckett  v.  Sehver  (7  Cal.  215)  and  Haynei  v.  Meeks 
(10  Id.  110)  show  that  such  allegation  is  indispensable  in  applica- 
tions for  administration.  In  cases  of  probate  of  wills,  the  mere 
filing  of  the  will  in  Court  having  jurisdiction  is  said  to  be  equivalent 
to  such  allegation  and  to  be  all  that  the  statute  requires.  In 
Irwin  V.  Scriber  (18  Cal.  499)  the  doctrines  of  the  opinion  of 
Justice  Burnett,  in  Beckett  v.  Sdover,  were  somewhat  limited ;  and 
in  the  second  case  oiHaynes  v.  Meeks  (20  Cal.  288)  those  of  the 
first  case  above  cited  were  discredited,  although  binding  in  the 
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particular  case.  None  of  them  decided  the  point  here  presented. 
In  AbUa  v.  Padilla  (14  Cal.  103)  the  absence  of  any  proof  of 
citation  of  the  heirs  was  held  to  be  cured  by  the  appearance  and 
answer  of  the  heirs. 

In  StuaH  V.  Allen  (16  Cal.  473,  501)  the  effect  of  the  aver- 
ments of  a  petition  asking  an  order  for  the  sale  of  real  estate  was 
considered.  The  case  of  Gregory  v.  McPherson  (13  Cal.  562, 
577)  was  cited,  but  the  opinion  referred  to  bemg  that  of  one  of 
the  Justices  only,  was  held  not  to  be  authoritative,  although  not 
contravened  by  anything  in  the  decision  of  Stuart  v.  Alien.  In 
the  former  case,  Mr.  Justice  Baldwin  held  the  averment  of  cer- 
tain facts  indispensable  to  the  exercise  of  jurisdiction.  In  Stuart 
v.  Allen  the  petition  was  held  to  comply  in  substance  with  the 
requirements  of  the  statute.  At  the  same  time  it  is  remarked, 
^^  that  it  is  immaterial,  so  far  as  this  question  of  jurisdiction  is  con- 
cerned, whether  the  statements  of  this  petition  are  true  or  not;  the 
jurisdiction  resting  upon  the  averments  of  the  petition,  not  upon 
proof  of  them." 

Again,  it  is  objected  to  the  applicability  of  these  cases,  that  the 
Court  was  governed  in  them  by  the  express  requirements  of  the 
statute,  and  that  in  the  case  at  bar  no  statute  required  more  than 
was  done. 

Reference  is  made  by  the  counsel  for  respondents  to  the  case  In 
the  Matter  of  the  Will  of  Warfield  (22  Cal.  52).  In  that  case  the 
petition  was  lost,  and  the  question  was  the  admissibility  and  suffi- 
ciency of  the  secondary  evidence  to  show  that  a  proper  petition  had 
been  presented.  It  was  denied  that  the  probate  of  the  will  had  been 
asked  for,  and  it  was  found  upon  the  secondaiy  evidence  that  the 
probate  of  the  will  and  the  issuance  of  letters  testamentary  had 
been  asked  for  in  compliance  with  Sees.  5  and  6  of  the  statute. 
Nothing  is  said  in  the  opinion  upon  the  necessity  of  any  other  aver- 
ments. 

In  Toion9end  v.  Gordon  (19  Cal.  188)  the  averments  of  a  peti- 
tion for  the  sale  of  real  estate  were  held  fatally  defective,  and  the 
rule  of  a  strict  construction  of  the  proceedings  of  our  Court  of 
Probate,  prior  to  the  Act  of  1858,  was  adhered  to.  That  act, 
changing  the  rule  of  construction,  is  said  to  have  no  application  to 
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proceedings  taken  before  its  passage.     To  the  same  effect  is  the 
decision  in  Chregory  v.  Taber  (19  Cal.  897). 

Hoge  ^  Wilson^  for  Respondents. 

Cope,  C.  J.  delivered  the  opinion  of  the  Court,  Norton,  J.  and 
Crocker,  J.  concurring. 

This  is  an  appeal  firom  a  judgment  of  the  Probate  Court  of  the 
City  and  County  of  San  Francisco.  The  only  question  raised  is 
whether  the  will  of  the  deceased  was  properly  probated,  so  as  to 
pve  the  Court  jurisdiction  of  the  estate.  The  petition  of  the  exec- 
utors, presented  with  the  will,  and  praying  its  admission  to  probate, 
omits  to  state  that  the  testator  died  in  the  County  of  San  Francisco, 
and  this  omission  is  supposed  to  be  fatal  to  the  proceedings.  It  is 
claimed  that  the  petition  should  have  set  forth  the  facts  necessary 
to  give  the  Court  jurisdiction  of  the  case,  and  that  the  admission  of 
a  will  to  probate  upon  a  petition  defective  in  this  respect  is  void. 

We  have  made  a  careful  examination  of  the  provisions  of  the 
statute  imder  which  the  will  was  probated,  and  we  are  of  opinion 
that  no  petition  was  required  as  the  foundation  of  tiie  proceeding. 
Sec.  4  of  the  statute  (Wood's  Dig.  372)  provides  that  "Any  per- 
son having  the  custody  of  any  will,  shall,  within  thirty  days  after 
he  shall  have  knowledge  of  the  death  of  the  testator,  deliver  it  into 
the  Probate  Court  having  jurisdiction  of  the  case,  or  to  the  person 
named  in  the  will  as  executor."  Sec.  6  provides  that  "Any  person 
named  as  executor  in  any  will  shall,  within  thirty  days  after  the 
death  of  the  testator,  or  within  thirty  days  after  he  has  knowledge 
that  he  is  named  as  executor,  present  the  will,  if  in  his  possession, 
to  the  Probate  Court  which  has  jurisdiction."  Sec.  6  provides  that 
"  If  he  intends  to  decline  the  trust,  he  shall  at  the  same  time  file 
his  renunciation  in  writing;  if  he  intends  to  accept,  he  shall  present 
with  the  will  a  petition  praying  that  the  will  be  admitted  to  pro- 
bate, and  that  letters  testamentary  be  issued  to  him."  Sec.  13 
provides  that  "  When  any  will  shall  have  come  mto  the  possession 
of  the  Probate  Court,  the  Court  shall  appoint  a  time  for  proving 
it,"  etc. 

It  is  obvious  that  neither  of  these  sections  contemplates  the  pre- 
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sentation  of  a  petition  as  the  means  of  giving  the  Court  jurisdiction, 
and  it  is  only  in  the  case  of  an  executor  who  intends  to  accept  the 
trust  that  a  petition  is  required.  It  is  required  in  such  case,  how- 
ever, not  for  jurisdictional  purposes,  but  as  information  to  the  Court 
of  his  willingness  to  accept  the  trust ;  and  so  far  as  the  jurisdiction 
is  concerned,  its  presentation  is  an  immaterial  matter.  The  juris- 
diction depends  upon  certain  facts,  which,  on  receiving  the  will,  the 
Court  must  inquire  mto  and  determine,  and  the  mere  possession  of 
the  will  vests  the  Court  with  all  the  authority  necessary  for  that 
purpose.  In  the  present  case,  the  proof  shows  that  the  will  was 
presented  to  the  proper  Court,  and  we  are  of  opinion  that  its  admis- 
sion to  probate  was  regular  and  valid. 
Judgment  affirmed. 


CALIFORNIA  STATE  TELEGRAPH  CO.  v.  ALTA  TELE- 
GRAPH  CO.  et  al. 

ExcLUBiYB  franchiBes  and  privileges  may  be  conferred  hj  the  Legislature  npon 
persons  or  corporations,  and  no  restriction  upon  this  power  is  imposed  by  the 
State  Constitution  except  as  to  the  particuUr  priyileges  specified  therein. 

The  Act  of  May  3d,  1852,  granting  to  Allen  &  Bumham  the  exclusive  right  to  a 
line  of  telegraph  between  Sacramento  and  San  Francisco,  is  constitutional. 

Corporations  formed  under  the  general  law  have  the  power  to  purchase  and  hold 
an  exclusive  franchise  or  privilege  granted  by  the  Legislature  to  an  individual 
jmd  his  assigns. 

A  corporation  may  receive  from  the  Legislature  a  direct  grant  of  special  privileges 
and  franchises. 

The  provision  in  the  Act  of  May  3d,  1852  (granting  to  Allen  &  Bumham  the 
exclusive  right  to  a  telegraph  line  between  San  Francisco  and  Sacramento), 
that  "  no  existing  law  shall  be  so  construed  as  to  conflict  or  interfere  with  the 
provisions  of  this  act,"  did  not  operate  as  a  repeal  of  the  general  corporation 
law  so  far  as  to  take  away  the  right  of  forming  corporations  to  build  lines 
between  those  cities,  but  only  to  subject  subsequent  'builders  to  the  prior  ex- 
clusive privileges  of  the  grantees. 

The  power  of  a  corporation,  by  the  law  under  which  it  is  created,  to  purchase  a 
particular  character  of  property  cannot  be  questioned  in  an  action  between  it 
and  another  corporation  or  person.  It  is  a  question  between  the  corporation 
and  the  State,  to  be  determined  in  a  proceeding  by  the  latter  for  a  forfeiture. 
— COPK,  C.  J. 

Appeal  from  the  Twelfth  Judicial  District. 

Digitized  by  VjOOQ IC 


SUPREME  COURT-JULY  TERM,   1863.        399 

California  State  Telegraph  Co.  v,  Alta  Telegraph  Co. 

The  facts  are  stated  in  the  opimon.  The  only  portions  of  the 
Act  of  May  8d,  1852,  material  to  the  decision,  are  the  first  and 
second  sections,  as  follows : 

"  Sbc.  1.  The  right  and  privilege  is  hereby  granted  to  OUver  E. 
Allen  and  Clark  Bumham,  or  their  assigns,  to  construct  and  put  in 
operation  an  electro-magnetic  telegraph  line  from  the  City  of  San 
Francisco  to  the  City  of  Marysville,  by  the  way  of  the  cities  of 
San  Jos^,  Stockton,  and  Sacramento,  with  the  right  of  way  over 
any  lands  belonging  to  this  State,  and  on  or  along  any  streets, 
roads,  or  highways,  or  across  any  stream  or  streams ;  provided^ 
they  do  not  obstruct  the  same,  and  no  person  or  persons  shall  be 
allowed  to  locate,  or  construct,  or  run  any  telegraph  line,  or  any 
portion  thereof,  within  a  half  a  mile  of  the  line  or  route  selected  by 
the  said  Allen  &  Bumham,  or  their  assigns,  except  that  when 
within  half  a  mile  of  any  incorporated  city  the  proprietors  of  any 
similar  line  of  telegraph  may  enter  said  city  and  depart  therefrom, 
making  their  station  therein  within  twenty  yards  of  the  station  of 
said  AUen  &  Bumham,  or  their  successors,  for  the  term  of  fifteen 
years ;  provided^  that  the  said  above  named  parties  or  their  assigns, 
shall  within  eighteen  months  from  the  passage  of  this  act,  construct 
and  put  in  operation  a  telegraph  line  from  the  City  of  San  Fran- 
cisco to  the  City  of  Marysville,  by  the  way  of  San  Jos£,  Stockton, 
and  Sacramento ;  provided^  also,  that  this  act  shall  not  prohibit  the 
constmction  of  local  side  lines.  But  lines  shall  not  be  constructed 
nor  o£Sces  established  so  as  to  do  business  directiy  or  mdirectiy 
between  the  cities  aforesaid ;  but  side  lines  may  establish  offices  in 
said  cities  for  the  transmission  of  communications  to  and  from  the 
main  line.  This  line  shall  be  bound  to  do  the  business  of  said  lines, 
and  to  transmit  aU  dispatches  in  the  order  in  which  they  are 
received,  under  the  penalty  of  one  hundred  dollars,  to  be  recovered, 
with  costs  of  suit,  by  the  person  or  persons  whose  dispatch  is  po8i>- 
poned  out  of  its  order  as  herein  prescribed ;  provided^  however,  that 
an  arrangement  may  be  made  with  the  proprietors  or  publishers  of 
newspapers  for  the  transmission,  for  the  purpose  of  publication,  of 
inteUigence  of  general  and  public  mterest  out  of  its  regular  order ; 
and,  provided  further,  that  preference  may  be  given  to  Sherifls  and 
other  civil  officers  for  transmission  of  intelligence  for  the  detection 
and  capture  of  criminals. 
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"  Sec.  2.  No  existing  law  shall  be  so  consthied  as  to  conflict  or 
interfere  with  the  provisions  of  this  act ;  provided^  that  the  owners 
of  this'  line  shall  at  all  times  conform  to  the  present  law  of  the  State 
concerning  telegraph  companies,  so  far  as  it  relates  to  the  transmis- 
sion of  messages." 

i\r.  Bennetty  E.  M.  Carpenter y  and  S.  Heydenfeldty  for  Appellant. 

I.  The  Act  of  the  Legislature  passed  May  3d,  1852  (Compiled 
Laws,  259),  conferring  upon  Allen  &  Bumham,  or  their  assigns, 
the  right  to  construct  and  put  in  operation  a  telegraph  line  between 
the  points  mentioned,  with  the  exclusive  privilege  annexed  thereto, 
is  constitutional  and  valid.  An  Act  of  the  Le^lature  will  never 
be  declared  unconstitutional  and  void  except  in  a  clear  and  plain 
case,  and  where  there  is  an  entire  freedom  from  doubt.  (^Dart- 
mouth  College  v.  Woodward^  4  Wheat.  625  ;  Cooper  v.  Telfair ^  4 
Dall.  14 ;  Ex  parte  MeColltim,  1  Cowen,  564.)  The  Legislature 
possesses  ail  powers  of  a  legislative  nature,  the  exercise  of  which  is 
not  prohibited  to  it  by  the  Constitution  of  the  United  States,  or  by 
the  Constitution  of  this  State.  (See  opinion  of  Judges  in  Wine- 
hamer  v.  The  People,  3  Kern.  390,  411,  428,  462,  452,  465, 
476,  482,  and  1  Cal.  65 ;  4  Id.  46 ;  Bennet  v.  Boggs,  1  Bald. 
74,  75;  Cochran  v.  Van  Surley,  20  Wend.  381;  iSharpless  v. 
The  Mayor,  etc.,  21  Penn.  149,  162.)  The  Act  of  May  3d, 
1852,  above  referred  to,  falling  properly  within  the  scope  of  legis- 
lative action,  must  be  vaUd,  and  must  have  conferred  upon  Allen  & 
Bumham  the  right  claimed,  unless  the  power  to  pass  such  act  was 
taken  from  the  Legislature  either  by  the  Constitution  of  the  United 
States  or  by  the  Constitution  of  the  State.  It  is  not  claimed,  and 
if  it  were,  it  would  not  be  a  proposition  deserving  of  serious  consid- 
eration that  any  such  prohibition  exists  in  the  Constitution  of  the 
United  States,  and  therefore,  so  far  as  respects  such  Constitution, 
the  Legislature  had  the  power  to  enact  the  statute  of  May  3d,  1852. 
Such  act  does  not  fall  within  the  inhibition  of  any  particular  article, 
section,  or  clause,  nor  within  the  spirit  and  meanmg  of  the  entire 
body  of  the  Constitution  of  the  State,  and  that  for  the  following 
reasons,  to  wit :  1st,  there  is  no  portion  of  the  Constitution  of  the 
State  which  will  be  claimed  to  render  such  act  unconstitutional,  ex- 
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cept  Sees.  31  and  33  of  Art.  4 ;  2d,  the  act  is  not  unconstitutional 
under  those  sections,  unless  it  forms  or  creates  a  corporation ;  3d, 
the  act  referred  to  does  not  form  or  create  a  corporation  within  the 
meaning  of  theses  sections  of  the  Constitution. 

The  act  is  simply  a  grant  to  Allen  &  Bumham,  or  their  assigns, 
in  their  individual  character,  and  does  not  confer  upon  them,  or 
either  of  them,  a  single  characteristic  of  a  corporation.  Then  how 
can  it  be  contended  that  the  act  forms  or  creates  them  into  a  cor^ 
poration  and  is  therefore  obnoxious  to  the  prohibitions  of  the  Con- 
stitution, and  on  this  account  unconstitutional  and  void  ?  (See  the 
masterly  opinion  of  Mr.  Senator  Verplanck  in  Warner  v.  BeerSy 
23  Wend.  131,  in  which  he  analyses  the  constituent  parts  of  a  cor^ 
poration  with  great  subtilty  as  well  as  ability.) 

n.  The  Constitution  does  not  forbid  tiie  granting  of  exclusive 
privileges  either  to  natural  persons  or  to  corporations.  The  consti- 
tutional inhibition  extends  no  further  than  to  the  formation  or  creat- 
ing of  corporations  by  special  acts  of  the  Legislature.  It  cannot, 
therefore,  be  said  that  tiie  grant  of  an  exclusive  privilege  to  Allen 
&  Bumham,  or  their  assigns,  did  ipso  facto  create  them  a  corpora- 
tion and  thereby  infringes  on  the  Constitution. 

The  Constitution  merely  declares  that  "  corporations  shall  not  be 
created  by  special  act."  This  is  the  entire  extent  of  the  prohibi- 
tion. A  corporation  can  never  be  created  by  implication,  except 
where  there  is  no  possible  way  of  giving  eflFect  to  an  act  or  a  grant 
otherwise  than  by  holding  it  to  constitute  a  corporation.  (  Warren 
V.  Beers,  23  Wend.  176, 176.) 

An  instance  is  given  in  Dyer,  100,  of  a  corporation  by  implicar 
tion.  It  is  thus  stated :  ^^As  if  the  Crown  should  grant  lands  to 
*  The  Men  of  Islington,'  without  saying  to  them  and  their  success- 
ors, this  was  held  to  incorporate  them  forever  for  that  purpose,  for 
without  such  incorporation  the  grant  would  fail,  and  the  continuous 
identity  of  the  grantees  is  sufficient  to  build  an  implication  upon." 
But  that  case  is  essentially  different  from  the  present  case.  There, 
the  grant  was  made  to  a  body  of  men,  without  specifying  any  one 
individual ;  here,  the  grant  is  made  to  individuals  by  name.  There, 
a  continuous  succession  in  the  "  Men  of  Islington"  was  necessarily 
implied ;  here,  the  grant  would  descend  to  the  heirs,  administrators, 
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or  executors  of  Allen  &  Bomham,  or  their  assigns.  This  case  from 
Dyer,  however,  can  have  but  little  application  in  these  days,  for  no 
sach  grants  are  made  in  the  present  times,  and  the  law  of  corpora- 
tions has  been  so  much  enlarged,  modified,  and  refined  since  the 
decision  of  that  case,  that  we  may  now  with  safety  say  that  no  such 
thing  is  known  to  our  law  as  a  corporation  by  implication. 

When  the  object  of  a  grant  can  as  well  be  eflFected  without  insti- 
tuting a  corporate  existence  it  will  never  be  implied.  The  pre- 
sumption in  cases  of  doubt  is  against  such  corporate  existence. 
(See  Pennsylvania  R.  R.  Co.  v.  Canal  ComnCrB^  21  Penn.  9; 
Sedgwick  on  Con.  and  Stat.  Law,  342 ;  Angell  &  Ames  on  Oor. 
Sees.  77-79 ;  SteNnns  v.  Jenninffs,  10  Pick.  187 ;  Time  v.  A^j 
10  B.  &  Cres.  349 ;  Medical  Institute  v.  Patterson^  1  Denio,  618 ; 
S.  0.  5  Id.  618.)  These  cases  sustain  the  position  that  an  Act  of 
the  Legislature  will  not  be  conadered  to  create  a  corporation  if 
there  be  any  other  mode  by  which  the  rights  granted  can  be 
enjoyed. 

ni.  The  Act  of  May  3d,  1852,  is  not  objectionable  on  the 
ground  of  its  conferring  a  monopoly  on  Allen  &;  Bumham  or 
assigns.  The  Legislature  has  the  power  and  the  right  in  its  discre- 
tion to  grant  exclusive  privileges,  or — ^which  is  the  same  thing — 
monopolies,  in  all  cases  where  there  is  no  constitutional  objection. 
(See  Sedgwick  on  Con.  and  Stat.  Law,  625,  626.) 

Now  there  is  not  in  the  Constitution  of  this  State  any  prohibi- 
tion, either  express  or  implied,  agi^t  the  power  of  the  Legislature 
to  grant  special  privileges  or  monopolies.  This  is  a  matter  which 
is  left  by  the  Constitution  entirely  within  the  discretion  and  control 
of  the  Le^lature. 

K  tiien  there  be  no  prohibitory  clause  in  the  Constitution,  the  Leg- 
islature, in  the  proper  exercise  of  legislative  power,  may  grant  firan- 
chises,  special  privileges,  monopolies.  The  power  to  make  such 
grant  must  necessarily  reside  somewhere,  either  in  the  sovereignty 
of  the  people  themselves,  or  in  the  modified  sovereignty  of  the 
Legislature  acting  in  subordination  to  the  Constitution.  To  hold 
that,  it  would  be  necessaiy  to  apply  to  the  people  in  their  sovereign 
state  for  the  grant  of  every  firanchise,  special  privilege,  or  which 
is  the  same  thing,  monopoly,  would  not  meet  the  assent  of  any 


Digitized  by 


Google 


SUPREME  COURT— JULY  TERM,  1863.         403 

California  State  Telegraph  Co.  v,  Alta  Telegraph  Co. 

man,  lavFjer,  or  layman ;  and  hence  it  follows  that  the  power  must 
be  vested  in  the  Le^slatore,  to  be  exercised  by  them  as  their  sound 
discretion  shall  dictate. 

The  grant  of  the  privilege  to  build  a  ferry,  or  a  bridge,  is  a  fran- 
chise, exclusive  privilege,  monopoly,  of  the  same  nature  as  the 
grant  to  Allen  &  Bumham.  Does  any  one  doubt  the  power  of 
the  Legislature  to  grant  a  bridge  or  ferry  franchise  with  exclusive 
privileges  ? 

Jn  the  Terms  de  Ley,  334,  a  ferry  is  called  a  liberty,  and  this 
liberty,  synonymous  with  franchise,  or  exclurive  privilege  or  monop- 
oly, depends  for  its  extent  upon  the  terms  of  the  grant  (2  Dane's 
Abridg.  683 ;  Stark  v.  Mcaowan,  1  Nott  &  McCord)  ;  and  these 
franchises  may  be  vested  either  in  natural  persons  or  in  bodies  pol- 
itic, in  one  man  or  in  many  (10  PetersdorfiTs  Abr.  53).  But  the 
same  franchise  that  has  been  granted  to  one  cannot  be  bestowed 
on  another,  for  that  would  prejudice  the  former  grant  (10  Peters- 
dorff's  Abr.  63 ;  also,  13  Viner's  Abr.  613).  Thus,  as  has  been 
said,  a  ferry  is  an  exclusive  privilege  or  monopoly  of  the  same 
nature  as  the  grant  to  AQen  &  Bumham.  (See  also  upon  this 
same  position,  Blissett  v.  Eart^  TTillis  612 ;  1  RoUe's  Abr.  140 ; 
Nuisance  G.  line  29 ;  Comyn's  Dig.  Title  Piscary,  B ;  1  Nott  & 
M'Cord,  387.) 

But  cannot  the  Legislature  grant  a  ferry  privilege  ?  That  would 
seem  to  be  unquestionable.  If  so,  it  may  grant  any  other  fran- 
chise, exclusive  privilege,  monopoly.  The  extent  and  duration  of 
such  franchise  must  in  every  case  be  left  in  the  sound  discretion  of 
the  Legislature.  It  is  not  to  be  presumed  that  they  have  or  wiH 
abuse  such  discretion.  If  they  do,  we  know  of  no  remedy,  in  case 
no  fraud  has  been  practiced. 

Franchises,  such  as  fairs  or  markets  in  England,  and  ferries  and 
bridges  in  both  England  and  our  own  country,  and  I  may  add  this 
telegraph  franchise  to  Allen  &  Bumham,  are  founded  on  good  and 
sufficient  consideration ;  such  as  the  expenditure  of  money  in  estab- 
lishing and  mamtaining  them  for  the  convenience  and  business  facil- 
ities of  the  pubUc.  They  are  931  puiKci  juris,  and  from  the  rights, 
liabilities,  and  duties  of  which  they  are  compounded,  results  the 
notion  of  property  in  them.    The  right  to  receive  money  for  the 
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use  and  enjoyment  of  those  franchises,  is  recognized  as  property, 
and  protected  as  property,  both  by  the  law  of  England  and  of  this 
country,  and  a  grant  of  them  vests  in  the  grantee  a  beneficial  interest, 
which  may  be  leased,  sold,  or  incumbered  by  him.  These  positions 
are  sustained  by  the  following  authorities :  (Maule  k  Selwyn,  247 ; 
1  Crumpton  &  Jervis,  Exch.  400 ;  5  Barnewell  &  Cress,  87ft  ;  6 
Id.  703 ;  WebVB  Case,  Coke,  92 ;  Moore,  474  ;  Gunnmg  on  Tolls, 
106, 110 ;  Charles  River  Bridge  v.  Warrm  Bridge,  11  Pet.  420 ; 
Ogdm  V.  CHJbbons,  4  Johns.  150.) 

The  grant  of  any  such  franchise  is  the  grant  of  a  right  to  an 
exclusive  toll,  consequently  the  grant  of  an  exclusive  privilege,  a 
monopoly.     (See  authorities  last  above  cited.) 

It  is  laid  down  that  m  grants  which  abridge  public  rights,  a  con- 
sideration must  in  general  be  shown.  (Hargrave's  Law  Tracts, 
"  De  Jure  Maris,"  18-36 ;  Angell  on  Tide  Waters,  106,  107.) 
This  very  doctrine  implies  that  grants  may  be  made  which  abridge 
public  rights  ;  and  m  the  case  at  bar  a  consideration  is  shown. 

Nor  can  it  make  any  difference  in  principle  whether  public  rights 
over  land  or  over  water  be  abridged.  The  power  in  the  one  case 
necessarily  implies  and  includes  the  power  in  the  other.  In  Carter 
V.  Tharcot  (4  Burrows,  2161),  Lord  Mansfield  says,  that  if  the 
pooprietor  of  land  adjoining  the  sea  ^^  can  show  a  right  by  grant 
or  prescription,  which  supposes  a  grant,  he  may  have  an  exclusive 
right  in  the  arm  of  the  sea  or  navigable  river."  The  same  doctrine 
is  also  clearly  laid  down  in  the  following  cases :  (1  Dumford  k 
East,  669 ;  4  Id.  439,  668 ;  1  Modem,  105 ;  2  Bosanquet  k  Pull, 
472.)     Such,  then,  is  the  law  of  England. 

It  is  the  law  of  New  York.    (^People  v.  PlaU,  17  J.  R.  195.) 

It  is  the  law  of  Connecticut  (1  Conn.  382),  where  the  Court 
hold  that  the  State  may  grant  an  exclusive  right  of  fishing  in  arms 
of  the  sea  or  navigable  rivers. 

It  is  the  law  of  Massachusetts  (^C<ymrnonwealth  v.  Inhabitants 
of  Charlesiown,  1  Pick.  180)  ;  and  we  may  with  safety  assert  that 
it  is  the  law  everywhere. 

How  can  this  Court  make  a  distinction  between  different  kinds  of 
franchises  ?  Whether  over  land,  or  over  water  ?  Whether  of  a 
ferry,  or  bridge,  or  of  a  telegraph  ?  The  power  of  the  Legislature 
clearly  extends  to  the  one ;  why  does  it  not  to  the  other  ? 
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In  England  the  granting  of  franchises  or  exclusive  privileges 
pertained  to  the  Grown  in  ancient  times.  In  modem  times,  it  seems 
to  be  exercised  conjointly  by  the  Crown  and  Parliament.  The  Leg- 
islature, conjointly  with  the  Governor  of  the  State,  has  the  same 
power  in  making  grants  of  franchises,  etc.,  which  belonged  to  the 
Crown  and  Parliament  of  Great  Britain,  save  so  far  as  that  power 
is  curtailed  by  the  Constitution  of  the  State.  And  we  have  already 
seen  that  the  Constitution  in  no  wise  restricts  or  controls  the  Leg- 
islature in  the  granting  of  franchises  or  exclusive  privileges.  Indeed, 
one  of  the  sections  in  Sedgwick  on  Constitutional  and  Statute  Law 
is  headed  thus :  ^^  Of  Statutes  creatmg  monopolies,  granting  fran- 
chises and  charters  of  mcorporation."  (See  Sedgwick,  338.)  Thus, 
clearly  showing  that  this  learned  writer  and  able  lawyer  understood 
it  to  be  within  the  power  of  the  Legislature,  by  statute,  to  grant 
monopolies  or  franchises. 

The  very  rule  itself,  sanctioned  by  the  American  authorities,  that 
grants  of  monopolies,  franchises,  exclusive  privileges,  etc.,  must  be 
liberally  construed  in  favor  of  the  public  (See  Sedgwick  on  Con. 
&  Stat.  Law,  338,  339 ;  Providence  Bank  v.  BillingBy  4  Pet.  514  ; 
Parker  v.  Surdmry  and  Erie  R.  R.  Co,^  19  Penn.  211 ;  Charles 
River  Bridge  y.  Warren  Bridge^  11  Pet.  420),  necessarily  implies 
that  such  grants  may  be  made  by  the  Legislature. 

rV.  The  Act  of  May  3d,  1852,  created  a  contract  which  is 
protected  by  the  Constitution  of  the  United  States,  and  which  no 
subsequent  legislation  or  judicial  decision  can  annul  or  impair.  (See 
Boston  and  Lowell  R,  R.  Co.  v.  Salem  and  Lowell  R,  R.  Co,^ 
2  Gray,  1,  et  seq. ;  Dartmouth  College  v.  Woodword^  4  Wheat. 
618 ;  Fletcher  v.  Peck^  6  Cranch,  135 ;  West  River  Bridge  v. 
Dir,  6  How.  507  ;  Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  7  Pick.  507;  New  Jersey  v.  WHsm,  7  Cranch,  164; 
Chreen  v.  Biddle,  8  Wheat.  92 ;  Providence  Bank  v.  Billings,  4 
Pet.  460  ;  Gordon  v.  Appeal  Tax  Court,  3  How.  133  ;  Osborne 
V.  Bank  of  U.  S.,  9  Wheat.  738  ;  Gardner  v.  Newhirgh,  2  John. 
Ch.  162.) 

V.  The  plaintifiFhad  capacity  and  power  to  purchase,  take,  and 
hold,  the  firanchise  granted  to  Allen  &  Bumham.  The  plaintiff  was 
regularly  incorporated  under  the  general  laws  of  this  State  for  the 
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formation  of  telegraph  companies ;  and  being  organized  and  incor- 
porated under  that  general  law  was,  consequently,  in  the  language 
of  the  Constitution  (Art.  4,  Sec.  81),  ^'  formed  under  that  general 
law,"  and  can  in  no  just  sense  be  said  to  have  been  "  created  by 
special  act." 

It  follows,  then,  that  at  the  time  when  the  transfer  was  made  by 
Allen  &  Bumham,  the  plaintiff  had  a  legal  existence,  and  was  a 
regularly  incorporated  body,  having  previously  been  "  formed  "  or 
"  created  "  in  tiie  regular  way  pointed  out  by  law. 

The  prohibition  of  the  Constitution  extends  only  to  the  ^^  forma- 
tion "  or  ^^  creation  "  of  corporations ;  and  consequentiy  after  such 
"formation,"  or  "creation,"  every  corporation  becomes  at  once 
clothed  with  all  the  rights,  powers,  privileges,  and  attributes  of  cor- 
porations, as  known  and  recognized  in  law,  unless  restricted  by  the 
Act  of  Incorporation.  But  the  act  under  which  the  plaintiff  was 
incorporated,  placed  no  restrictions  upon  the  plaintiff  which  would 
debar  it  firom  taking  the  rights  of  Allen  &  Bumham.  (See  Com- 
piled Laws,  300,  et  seq,^  Sec.  148,  p.  301,  declares  the  plaintiff 
to  be  a  body  corporate,  and  thus  invests  the  plaintiff  with  all  the 
powers  and  rights  of  a  body  corporate,  for  the  purpose  of  "  con- 
structing a  line  or  lines  of  telegraph  through  this  State,"  (Sec. 
146,  Compiled  Laws,  300),  "  or  firom  and  to  any  point  within 
this  State."  (Id.) 

The  plaintMF,  affcer  being  duly  "  formed,"  or  "  created,"  had  the 
right  and  power,  as  a  necessary  incident  to  carrying  out  the  pur- 
poses of  its  creation,  to  acquire  such  rights  firom  the  State  itself; 
and  if  fi*om  the  State  itself,  most  clearly  firom  any  person  or  per- 
sons to  whom  the  State  had  legally  transferred  such  right. 

The  statute  (Comp.  Laws,  301,  Sec.  149)  expressly  empowers 
the  plamtiff  "  to  purchase,  receive,  and  hold,  and  convey  such  real 
estate  "  "  as  may  be  necessary  for  the  convenient  transaction  of  the 
business,  and  for  effectually  carrying  on  the  operations  of  such  asso- 
ciation." Thus  the  statute,  instead  of  restraining  the  Common 
Law  powers  of  the  plaintiff,  expressly  concedes  them,  and  in  terms 
confers  upon  the  plaintiff  the  powers  which  it  would  have  possessed 
without  the  statute.  And  corporations,  unless  restrained  by  th^ 
charters,  have  an  indefinite  right  of  purchase ;  and  so  ri^dly  is 


Digitized  by 


Google 


SUPREME  COURT-^rULY  TERM,    1863.        407 

California  State  Telegraph  Co.  v.  Alta  Telegraph  Co. 

this  rule  carried  out  that,  where  the  restraint  is  impaired  by  a  pro- 
viso, as  ^^  provided  the  lands  be  necessary  for  manufacturing  pur- 
poses," it  is  incumbent  on  the  party  objecting  to  the  purchase,  to 
bring  the  case,  by  proof,  within  the  proviso.  (Ex  Parte  Peru  Jbvn 
Co.,  7  Cow.  540;  Jhckery  v.  Miller,  9  Humph.  Tenn.  781.) 

YI.  The  defendant  has  no  right  to  question  the  validity  of  the 
conveyance  and  transfer  to  the  plaintiff.  If  the  plaintiff  has  trans- 
cended its  powers,  that  is  a  matter  between  itself  and  the  State, 
and  cannot  be  called  in  question  by  a  third  person ;  it  is  a  matter 
wholly  between  the  directors  and  stockholders,  and  between  the 
stockholders  and  the  Government.  (Be  Butfter  v.  St.  Peters  . 
Churchy  3  Comstock,  238 ;  Arthur  v.  The  Cam.  and  B.  B.  Batik 
of  Vicksburgh,  9  Smedes  &  Marsh.  394 ;  Bobins  et  al.  v.  Embry 
et  al.,  1  Smedes  &  Marsh.  Ch.  268,  269.) 

The  plaintiff  became  organized  as  a  corporation.  It  then  took 
the  transfer  £rom  Allen  &  Bumham.  The  plaintiff  then  went  on 
and  performed  the  contract  of  Allen  &  Bumham ;  built  the  tele- 
graph, and  paid,  and  has  continued  to  pay  into  the  treasury  of  the 
State  the  amount  stipulated  in  the  Act  of  May  3d,  1852.  The 
question  as  to  the  validity  of  the  transfer  from  Allen  &  Bumham 
to  the  plaintiff,  can  only  arise  between  the  State  and  the  plaintiff. 
And  the  State,  by  accepting  the  payments  as  stipulated  by  the 
Act  of  May  2d,  1852,  is  estopped  from  denying  or  questioning  the 
legality  of  the  transfer  to  the  plaintiff.  (1  Parsons  on  Con.  118 ; 
Selma  and  Tenn.  B.  B.  Co.  v,  Tipton,  4  Ala.  808;  Dezdl  v. 
OdeU,  3  Hill,  219,  221 ;  1  Greenl.  Ev.,  Sec.  207.) 

Crocket,  Baldwin,  and  Crittenden,  for  Respondents. 

The  main  question  in  this  case  is  as  as  to  the  capacity  of  the 
plaintiff,  a  corporation  created  under  the  general  law,  to  take  the 
special  and  exclusive  privilege  conferred  by  the  Act  of  May  3d, 
1852,  upon  Allen  &  Bumham. 

We  contend  that  a  corporation  created  by  general  act  can  take 
only  those  powers  and  rights  given  by  the  general  law ;  and  that  it 
cannot  take  any  exclusive  privileges  which  are  given  by  special 
act,  either  directly  to  itself,  or,  in  the  first  instance,  to  individuals, 
and  then  assigned  by  those  individuals  to  such  corporation.    We 
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do  not  mean  to  say  that  a  corporation  may  not  take  property  neces- 
sary to  the  carrying  on  of  its  business,  for  this  is  given  by  the 
general  law ;  but  that  it  cannot,  either  originally  or  derivatively, 
take  to  itself  a  franchise  or  exclusive  privilege.  For  example :  We 
contend  that  though  it  might  be  in  the. power  of  the  Legislature  to 
grant  a  ferry  franchise  to  A,  which,  by  the  terms  of  the  act,  is 
exclusive  in  its  nature,  yet  that  it  could  not  grant  such  exclusive 
privilege  to  a  corporation  formed  for  running  a  ferry.  This  brings 
us  to  consider  the  meaning  of  those  clauses  of  the  Constitution  in 
regard  to  corporations. 

The  Constitution  seems  to  be  jealous  of  corporations.  It  feared 
the  influence  of  accumulated  capital  when  associated  with  any 
special  privileges.  It  adopted  the  democratic  idea  that  monopolies 
of  all  sort  were  odious,  and  that  exclusive  privileges  in  the  hands 
of  corporations  gave  them  imfalr  advantages  over  individuals. 
Hence,  while  the  Constitution  allowed  to  corporations  the  benefit  of 
organization  and  of  associated  capital,  it  also  sou^t  to  prevent  the 
evil  of  creating  a  monopoly,  or  increasing  their  powers  by  the  aid 
of  any  special  or  exclusive  privileges.  It  intended  to  ci'eate,  as 
far  as  practicable,  equal  right  m  all  the  people  of  the  State  to  par- 
ticipate, if  they  chose,  in  the  advantages  to  be  derived  from  their 
voluntary  association  as  corporators ;  giving  to  no  one,  over  others, 
governmental  or  political  patronage  or  favor.  Those  franchises 
which  belong  to  Government,  and  which  mdividuals  cannot  get 
except  by  grant  £rom  the  political  power — ^which  are  a  part  of  the 
sovereignty — ^it  withholds  from  corporations,  or,  if  it  does  not  with- 
hold them,  can  only  give  them  by  some  general  law,  which  applies, 
of  course,  to  all  alike.  If  the  exclusive  privilege  owes  its  existence 
necessarially  to  a  special  act,  such  a  special  act  can  no  more  inure 
to  the  benefit  of  the  corporation  created  under  the  general  law, 
than  could  the  corporation  be  created  out  and  out  by  special  act ; 
for  we  see  no  difiFerence  between  the  corporation  created  in  part,  or 
having  its  functions,  powers,  or  faculties  given  m  part  by  special 
act,  and  its  bemg  indebted  for  its  whole  existence  to  special  act. 

The  constitution  declares  that  ^^  corporations  shall  not  be  created 
by  special'  act ;  but  may  be  created  by  general  law."  Now  what 
is  the  meaning  of  this  clause  ?  Was  it  merely  intended  to  prescribe 
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a  mode  by  which  acts  of  incorporation  were  to  be  passed — a  mere 
regulation  of  the  forms  of  legislation  ?  We  think  not.  The  very 
gist  of  the  inhibition  and  direction  was  a  restriction  upon  the  powers 
and  rights  of  corporations.  The  provision  as  to  their  creation  by 
general  law  was  designed  to  insure  equality  and  uniformity  in  the 
powers  of  these  bodies.  It  was  supposed  that  the  general  law  was 
to  serve  as  a  general  charter  of  these  corporations ;  to  prescribe 
the  extent  of  their  powers ;  to  comprehend  all  corporations  of  like 
kind,  giving  all  the  same  powers  and  rights.  There  was  to  be  no 
partiality  and  no  distinction  between  them.  All  were  to  owe  their 
existence  to  the  same  instrument,  enjoy  the  same  rights,  and  to  be 
subject  to  the  same  restrictions  and  responsibilities. 

According  to  the  argument  of  the  other  side,  if  the  corporation 
be  once  formed  under  the  general  law,  it  can  be  the  recipient  of 
any  privilege,  power,  or  faculty,  by  special  act.  A  railroad  cor- 
poration could  have  imparted  to  it,  by  special  act,  the  exclusive 
privilege  of  carrying  passengers  and  fireight  by  land  between  any 
two  points,  or  possibly  throughout  the  State.  A  telegraph  line, 
as  in  this  case,  could  have  granted  to  it,  in  effect,  the  telegraph 
business  between  the  great  points  in  the  State  claimed  for  it.  And 
what  would  have  been  gained  by  the  clause  of  the  Constitution  ? 
The  Legislature  would  only  have  to  pass  a  general  law,  like  that 
on  the  statute  book ;  and  then  having  got  the  corporation  formed 
under  the  general  act,  make,  by  special  act,  the  favored  corpora- 
tion the  depository  of  all  the  special  powers  or  exclusive  privileges 
which  are  given  in  other  States  where  no  such  clause  exists.  The 
powers  of  corporations  would  not  be  affected  at  all  by  our  Constitu- 
tion, but  only  the  mode  of  giving  them.  The  general  act  might 
contam  nothing  except  the  bare  skeleton  of  a  corporation,  while  the 
special  act,  coming  directiy  after,  might  clothe  and  arm  the  cor^ 
poration,  which  was  thus  provided  for,  with  all  manner  of  extraor^ 
dinary  powers  and  exclusive  privileges.  Monopoly  after  monopoly 
might  be  engrafted  upon  the  corporation  established  under  the 
general  law.  We  can  see  no  difference  between  creating  a  corpo- 
ration by  special  act,  and  giving  it  exclusive  privileges  by  special 
act;  nor  is  there  any  difference,  in  this  respect,  between  granting 
directly  to  it  special  privileges — ^^ving,  as  in  tibis  case,  a  monopoly 
27 
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— and  giving  to  a  private  person  this  monopoly,  and  allowing  that 
person  to  assign  the  monopoly  to  the  corporation.  In  either  case 
it  would  be  a  mere  evasion  of  the  constitutional  inhibition — a  direct 
contravention  of  the  policy  of  the  Constitution  in  this  important 
matter. 

Constitutions  being  necessarily  general  in  their  terms,  are  to  be 
construed,  not,  as  penal  laws,  with  strictness,  but  liberally,  in 
advancement  of  the  obvious  policy  which  they  establish  or  intimate. 
The  clause  in  question  was  evidentiy  designed — ^as  not  only  the 
^^  Debates,"  but  its  own  terms  and  context  show — 2S  something 
more  than  a  direction  to  the  Legislature  as  to  the  process  of  pass- 
ing acts.  The  Convention  supposed  that  when  the  Legislature 
were  denied  any  other  mode  of  creating  corporations  than  by  a 
general  law,  it  would  of  necessity  result,  that  special  privileges 
could  not  be  conferred  upon  any  one  or  more  of  them ;  that  the 
general  law  would  stand  in  the  place  of  their  charter,  it  applying 
to  all  alike ;  that  the  effect  would  be  to  deny  to  any,  whatever  was 
not  granted  to  all.  Looking  to  the  clause,  therefore,  in  connection 
with  the  well-known  facts  which  existed  at  the  time,  and  to  the 
political  questions  which  gave  rise  to  the  provision,  it  seems  to  us 
clear  that  the  policy  which  the  Constitution  meant  to  establish  was, 
to  divest  incorporations  of  the  capacity  to  hold  any  exclusive  privi- 
lege whatever  which  was  the  subject  only  of  special  legislative 
grant ;  that  where  a  particular  privilege  could  only  be  conferred 
by  special  act,  then  no  one  corporation  could  take  it,  either  imme- 
diately from  the  Legislature  or  mediately.  We  do  not  say  that  the 
Legislature  could  not,  by  the  general  law  (or  possibly  otherwise), 
provide  that  every  corporation  of  a  kind  like  this  should  have  a 
right  of  way  over  the  State's  land,  etc.,  exclusive  right,  etc.  (but 
this  provision,  to  be  constitutional,  would  have  to  comprehend  all 
corporations  of  the  same  class) ;  but  we  contend  that  the  Le^ 
lature  could  not,  by  special  act,  give  a  particular  corporation  this 
right,  any  more  than  it  could  entirely  create  a  corporation  by 
special  act.  The  learned  counsel  say  that  this  exclusive  privilege 
is  property,  and  that  the  Telegraph  Company  has  the  right  to  hold 
property  of  this  kind — ^it  being  necessaiy  for  the  convenient  trans- 
action of  its  busmess,  etc. 
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We  dispute  that  this  exclusive  privilege,  however  profitable,  is 
necessary,  within  the  sense  of  the  law,  to  the  transaction  of  its 
business.  So  in  the  same  sense  would  be  an  exclusive  privilege  to 
do  all  Hie  telegraphic  business  of  the  State.  Our  answer  is,  that 
whether  this  privilege  be  property  or  not,  it  is,  at  the  same  time,  a 
special  exclusive  right  to  monopolize  a  particular  species  of  trade 
between  the  important  commercial  points  of  the  State;  a  right 
given  by  special  act  of  the  Legislature,  and  therefore  creating  this 
a  special  corporation,  for  all  practical  purposes,  when  the  Constitu- 
tion meant,  by  requiring  corporations  to  be  created  under  general 
law,  to  make  it  of  like  kind  and  character  with  other  corporations 
of  the  same  class.  The  exclusive  privilege  is  the  main  thing — ^the 
corporate  character  comparatively  nothing.  The  specialty  is  every- 
thing— the  general  corporation  nothing.  The  very  evil  the  Consti- 
tution meant  to  guard  against  is  illustrated  vividly  in  this  case. 
For  here  we  have  a  corporation,  with  the  benefits  of  associated 
capital  and  the  convenience  of  the  corporate  character,  holding  a 
monopoly  for  years  of  the  business  in  an  important  branch  of  trade, 
which,  in  its  effect,  is  nearly  equivalent  to  the  entire  control  of  the 
telegraphic  business  of  the  whole  State.  And  it  claims  all  this, 
directly  or  indirectly,  through  legislative  acts.  Now  what  more 
could  this  corporation  do  or  have,  if  there  was  no  clause  in  the 
Constitution  restrictive  of  corporations  ?  In  what  respect,  if  this 
be  legal,  is  a  corporation  any  more  restricted  in  its  powers  in  Cali- 
fornia than  elsewhere?  it  is  true  that  the  corporation  cannot  be 
created  or  formed  by  or  through  a  special  law ;  but  this  is  so  much 
the  better  for  it — special  privileges  and  powers  can  be  afterwards 
given  by  special  act ;  or  if  not  given  directly  to  the  corporation,  it 
would  always  be  easy  to  find  some  convenient  hcum  tenem  ;  or,  if 
not  in  this  way,  to  buy  up  such  franchises  as  might  be  acceptable. 
In  this  way  the  operations  of  the  corporation  would  be  more  insidi- 
ous, easy,  and  unsuspected. 

The  case  of  Lowe  v.  Marysville  (5  Cal.  216)  establishes,  we 
think,  the  principle  for  which  we  contend.  Marysville  was  a  muni- 
cipal corporation,  and  the  mayor  subscribed  for  stock  in  a  steam 
navigation  company  under  authority  of  an  ordinance.  The  validity 
of  this  subscription — ^being  for  an  object  not  within  the  municipality 
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— was  brought  in  question.  Two  points  were  made :  first,  on 
the  construction  of  the  second  section  under  which  the  right  was 
claimed — ^the  appellant  contending  that  the  section  did  not  author- 
ize the  subscription ;  second,  that  if  it  did,  the  act  was  unconstitu- 
tional. The  ground  of  unconstitutionalitj  was,  that  the  enterprise 
was  not  one  of  those  municipal  or  police  objects  which  a  municipal 
corporation,  under  the  constitution,  was  authorized  to  act  upon. 
The  authority,  therefore,  was  special,  and  the  Court  decided  both 
points.  The  Chief  Justice  said :  ^^  If  we  are  right  in  assuming 
that  the  powers  of  municipal  corporations  must  be  confined  strictij 
to  poUce  or  governmental  purposes,  and  that  the  term  was  employed 
in  this  sense  in  the  Constitution  of  the  State  (as  appears  firom 
the  Constitutional  Debates  as  well  as  the  general  acceptation  of  the 
words),  then  it  follows  that  the  power  thus  given  by  the  second 
section  could  not  be  conferred  by  special  act ;  for  it  would  have 
been  in  violation  of  the  Constitution  to  create  an  incorporation  by 
special  act  for  other  than  municipal  purposes,  it  follows  that  it 
would  be  equally  unconstitutional  to  confer  special  power  on  a  cor- 
poration already  created.  In  other  words,  it  would  be  doing  by 
two  acts  that  which  the  Legislature  could  not  do  by  one ;  and  cor- 
porations for  almost  every  purpose  might  be  created  by  special  act 
by  first  incorporating  the  stockholders  as  a  municipal  body."  So 
here,  there  would  be  by  the  assignment  of  the  benefit  of  a  legis- 
lative act  granting  a  special  power  of  right,  a  conferring  of  a 
special  power  (or  privilege)  to  a  corporation  already  created ;  it 
would  be  doing  by  two  acts  what  could  not  be  done  by  one ;  for  if 
a  law  were  passed  directiy  creating  this  corporation  with  this  privi- 
lege, it  would  be  unconstitutional ;  and  the  result  would  be  that  a 
corporation  might  in  effect  be  created  by  special  act,  since  by  a 
mere  organization  under  the  general  law,  it  might  become  the 
recipient  of  faculties,  rights,  powers,  and  privileges,  which  were 
conferred,  and  could  only  be  conferred  by  special  act — ^the  whole 
character  of  the  corporation  so  entirely  changed  by  the  special 
privileges  of  which  it  was  the  assignee,  that  the  effect  would  be  in 
every  material  respect  the  same  as  if  the  whole  corporation  were 
created  by  special  act.  The  uniformity  and  equality  which  the 
general  law  was  designed  to  give  to  aQ  corporations  of  the  same 
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class  would  be  broken  down,  the  general  likeness  destroyed-,  and 
every  mark  and  characteristic  of  a  pecidiar  and  specially-created 
artificial  being  impressed  on  the  favored  body. 

It  is  evident  that  the  late  Chief  Justice  attached  the  most  liberal 
meaning  to  the  term  "  create,"  when  applied  to  corporations ;  that 
this  word  stood,  in  his  estimation,  for  more  than  the  mere  birth  or 
first  shape  of  the  body ;  and  comprehended  a  forming  of  all  the 
elements,  parts,  and  faculties  of  this  entity.  It  is  apparent  that  no 
part  of  the  framework  of  the  corporation,  or  of  its  powers,  rights, 
or  privileges,  could  be  given,  in  his  opinion,  by  special  act.  That 
when  the  Constitution  prescribed  that  the  corporation  should  only 
be  created  by  general  law,  merely  the  powers,  rights,  and  privi- 
leges which  are  given  to  them  by  that  general  law  should  attach  to 
ihem. 

We  regard  the  questions  involved  in  this  case  as  of  the  utmost 
public  importance.  They  go  jBu*  to  settle  the  entire  constitutional 
law  of  corporations  in  this  State.  The  consequence  of  the  decision 
in  favor  of  the  appellant,  will  be  unquestionably,  as  a  practical 
thing,  to  give  to  every  corporation  in  this  State  all  the  powers 
possessed,  or  which  could  be  conferred  by  the  laws  of  any  State  in 
the  Union  or  England.  Though  exclusive  privileges  may  constitu- 
tionally be  conferred  by  the  Legislature  on  individuals,  the  power 
is  of  little  danger,  because  to  render  it  dangerous  or  to  create  a 
monopoly,  it  is  necessary,  in  the  condition  of  the  country,  that 
many  should  associate  together — ^the  capital  of  one  or  a  few  being 
insufficient  for  "  grand  enterprises."  But  if  it  be  conceded  that 
all  that  is  necessary  to  secure  this  concentration  of  capital,  is  to 
grant  exclusive  privileges  or  franchises  to  one  man  or  a  few,  who 
may  then  assign  them  to  a  corporation,  the  work  is  at  once  accom- 
plished ;  and  the  Legislature  may  be  got  to  confer  enormous  privi- 
leges on  a  few  favorites.  A  corporation  may  be  formed  to  make  a 
wagon  road  over  the  mountain  passes  or  through  the  State  ;  and  a 
special  act  giving  to  A  B  C  the  exclusive  right  of  transporting 
goods  will  be  ready  awaiting  the  formation  of  the  corporation  under 
the  general  law,  to  receive  the  privilege. 

An  exclusive  privilege  of  fishing  on  the  searshore  may  be  lodged 
in  D  to  await  oidy  the  forming  of  a  corporation  by  his  copartners 
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to  receive  the  privilege.  Ferriage  over  the  Bay  of  San  Francisco 
may  be  suffered  by  special  act  to  be  carried  on  exclusively  by  E, 
and  E  straightway,  of  course,  conveys  the  franchise  to  a  corporar 
lion,  preordained  to  be  established  to  get  the  privilege.  And  so  of 
every  thing  else  which  may  be  the  subject  of  legislative  favor,  how- 
ever that  favor  may  chance  to  be  conciliated. 

Every  one  knows  that  it  is  much  easier  to  procure  a  grant  in 
favor  of  a  private  person  than  of  a  corporation ;  and,  therefore,  if 
the  doctrine  advanced  be  true,  the  restriction  in  the  Constitution 
will  amount  practically,  to  an  enlargement  of  the  powers  of  cor- 
porators. 

This  case  is  a  good  illustration:  ^^ lines  shall  not  be  constructed, 
or  offices  established  so  as  to  do  business  between  the  cities  afore- 
said." In  other  words,  Allen  &  Bumham  shall  have  the  sole 
privilege  of  doing  the  telegraphic  business  between  the  leading 
commercial  points  of  the  State  for  fifteen  years ;  a  clear  and  enoi> 
mous  monopoly — an  exclusive  privilege — purely  statutory;  and 
this  transferred  soon  after  to  the  appellant.  Then  no  one  is  allowed 
to  construct  a  line  within  half  a  mile  of  the  line  (in  its  whole 
course)  selected  by  Allen  &  Bumham. 

We  doubt,  independentiy  of  the  grounds  just  taken,  whether  the 
Legislature  has  any  right  to  grant  this  wholesale  monopoly.  It 
seems  to  us  to  be  against  common  right.  We  shall  not  dispute  the 
right  to  grant  a  firanchise  of  ferries,  bridges,  roads,  etc. ;  but 
would  it  be  tolerated  at  this  day  that  the  Legislature  should  grant 
all  ferries  in  a  county — ^all  bridges  on  or  over  a  long  river — all 
roads  in  the  county  or  State,  to  A,  B,  or  C  ?  Suppose  the 
Legislature  should  grant  a  right  of  transporting  all  freight  between 
two  leading  points  in  the  State  to  A  would  the  grant  not  be  void 
as  in  restraint  of  trade  or  against  common  right  ?  And  what  is  the 
difference  in  principle  between  granting  a  right  to  convey  all  mes- 
sages by  telegraph ;  between  doing  all  the  wagoning  and  all  the 
telegraphing  ?  Or  suppose  there  was  no  national  postal  system ; 
but  the  conveyance  of  letters  was  open  like  other  business  to  com- 
petition, would  a  law  which  gave  all  the  carriage  of  letters  between 
San  Francisco  and  Sacramento  to  A  as  his  exclusive  privilege,  be 
constitutional  ?    Is  such  a  privilege  as  this  a  firanchise  grantable 
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by  the  sovereign ;  or  is  it  not  a  mere  monopoly,  void  when  granted 
as  against  the  general  right  of  the  people  and  the  whole  spirit  of 
the  Constitution  ?  Moreover  what  power  had  the  Legislature  to 
grant  the  right  to  use  the  streets  of  San  Francisco,  Sacramento, 
etc.?  Those  streets  do  not  belong  to  the  State,  they  are  not 
highways  of  the  State ;  but  mere  easements,  the  fee  of  the  land 
being  either  in  the  city  as  proprietor,  or  in  the  individuals  holding 
the  soil ;  the  use  of  which  streets  the  owner  may  have  dedicated  to 
the  public  as  such — ^the  Plaza — ^for  example.  The  State  might  by 
virtue  of  its  sovereignty,  exercise  some  public  control  over  such 
streets,  to  make  or  keep  them  subservient  to  the  uses  for  which 
they  were  dedicated ;  but  we  deny  that  it  could  pervert  them  to 
other  and  foreign  uses  for  the  benefit  of  private  citizens,  or  their 
enterprises.  It  might  also  take  it  by  right  of  eminent  domain,  but 
only  by  and  after  making  compensation. 

We  apprehend  it  could  not  give  an  exclusive  privilege  to  A 
to  run  his  telegraph  line  over  B's  land,  or  establish  his  stations 
there ;  or  if  it  did  attempt  it,  that  G  could  grant  to  D  the  right  to 
run  his  lines  over  his  (C's)  own  lands,  and  that  D  would  not  be 
affected  by  any  such  unauthorized  exercise  of  authority  in  favor  of 
A.  In  answer  to  the  argument  that  whether  the  appellant  could 
take  this  privilege  or  not,  the  respondent  could  not  object,  we 
respectfully  suggest  that  this  argument,  if  it  could  apply  in  any 
case,  could  not  in  this.  This  is  a  case  of  title,  and  of  title  under 
statute,  and  the  rule  is  well  settled,  that  whenever  a  statutory 
right  is  claimed,  the  title  must  be  clear  before  the  Court  will  inter- 
fere by  injunction. 

Geo.  B,  Moorcj  also,  for  Respondents. 

I.  The  Act  of  May  3d,  1852,  is  in  direct  conflict  with  Sec.  81 
of  Art.  4  of  the  Constitution.  This  section  provides  that  corpora- 
tions may  be  formed  imder  general  law,  but  shall  not  be  created  by 
special  act  except  for  municipal  purposes ;  and  Sec.  33  of  the  same 
act  says :  ^^  The  term  corporation,  as  used  in  this  article,  shall  be 
construed  to  include  all  associations  and  joint  stock  companies  hav- 
ing any  of  the  powers  and  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships."    Allen  &  Bumham  were  a  corpora- 
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lion  within  the  meaning  of  this  section.  Thej  were  associated 
together  for  the  purpose  of  constructing  a  telegraphic  line  and  car- 
rying on  the  business  of  telegraphing  between  the  pomts  named, 
aud  possessed  powers  and  privileges  which  individuals  and  partner- 
ships did  not  and  could  not  possess.  Before  the  passage  of  this 
Act  of  May  3d,  Allen  &  Burdiam  did  not  possess  the  power  and 
privileges  of  constructing  a  telegraph  line  between  the  points  named 
or  the  right  of  way  along  the  route.  They  did  not  possess  the 
firancluse  which  the  act  conferred.  AU  these  powers  and  privi- 
leges were  acquired  by  the  act.  .  The  Constitution  itself  fibres  the 
necessary  elements  of  a  corporation,  and  we  are  not  permitted  to  go 
to  the  common  law  or  elsewhere  for  a  definition.  If  an  association 
or  joint  stock  company  possesses  any  of  the  powers  and  privileges 
of  corporations  not  possessed  by  individuals  or  copartnerships,  it  is 
a  corporation  within  the  meaning  of  this  article.  Now  as  we  have 
shown,  Allen  &  Bumham  did  not  possess  powers  and  privileges 
such  as  corporations  alone  enjoy  and  which  were  denied  to  individ- 
uals. Besides,  Allen  &  Bumham  had  all  the  necessary  prerequi- 
sites to  constitute  them  a  corporation  at  common  law :  1st,  the  name 
by  which  they  received  the  grant  was  a  corporate  name  to  all 
intents  and  purposes ;  but  if  not,  then  a  corporate  name  could  have 
been  assumed  by  implication.  This  is  well  settied.  (1  Black. 
Com.  474,  475 ;  1  Kyd  on  Cor.  234-253 ;  2  Kent's  Com.  292.) 

The  act  provides  for  succession.  The  grant  is  made  to  Allen  k 
Bumham,  and  their  assigns  and  their  successors.  They  have  the 
power  to  acquire,  hold,  and  grant  all  the  property  real  and  personal 
tiiat  may  be  necessary  to  carry  into  operation  the  object  of  their, 
organization.  They  have  the  power  to  contract  obligations  and  to 
sue  and  to  be  sued  in  the  corporate  name  which  they  already  pos- 
sessed, or  which  they  had  a  right  to  assume.  These,  says  Mr.  Kyd 
in  hb  work  on  Corporations  (vol.  1,  pp.  13,  69,  70),  are  the 
essence  of  corporation. 

Mr.  Blackstone  says,  that  the  first  five  incidents  mentioned  in 
the  text  are  inseparably  incident  to  every  corporation,  aggregate,  (1 
Black.  Com.  475) — ^that  is,  they  exist  as  a  matter  of  cause  without 
being  specified  in  the  grant.  ^'  GThe  general  rule  is  that  every  cor- 
poration has  a  capacity  to  take  and  grant  property  and  to  contract 
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obligations ;  but  these  general  powers,  incident  at  common  law,  are 
restricted  by  the  nature  and  object  of  the  institution,  and  in  pursu- 
ance thereof  it  may  make  aU  contracts  necessary  and  useful  in  the 
course  of  the  business  it  transacts  as  means  to  enable  it  to  effect 
such  object,  unless  prohibited  by  law  or  its  charter,  and  to  attain 
its  legitimate  objects  it  may  deal  precisely  as  an  individual  who 
seeks  to  accomplish  the  same  end."  (Barry  v.  Merchants^  Eoh 
change  Co.,  1  Sanf.  Ch.  280 ;  9  Paige,  470 ;  2  Hill,  N.  Y.  266.) 

We  say  then,  that  if  the  Act  of  May  3d  had  force  and  validity 
enough  to  accomplish  anything,  it  constituted  and  created  Allen  &; 
Bumham  a  corporation  within  the  meaning  of  the  Constitution  and 
also  by  the  rules  of  the  common  law. 

n.  But  suppose  the  act  were  valid  in  the  hands  of  Allen  & 
Bumham  on  the  ground  that  they  were  not  a  corporation,  it  became 
absolutely  void  when  the  franchise  created  by  it  was  assigned  to 
and  possessed  by  a  corporation  organized  and  existing  under  the 
general  corporation  law.  If  an  arrangement  of  this  kind  could  be 
sustained  by  the  Courts  the  Legislature  might  create  every  species 
of  monopoly  in  the  &ce  of  the  Constitution.  Let  us  examine  the ' 
moduB  operandi.  A  number  of  persons  organize  for  some  purpose 
under  the  general  law.  Two  or  three  of  the  corporation  as  indi- 
viduals apply  to  the  Legislature  for  exclusive  powers  and  privileges 
which,  when  granted,  are  immediately  assigned  to  the  company,  and 
thus  the  Legislature  do  by  two  acts  what  they  could  not  constitu- 
tionally do  by  one.  The  Constitution  forbids  the  creation  of  a  cor- 
poration by  special  act,  but  if  the  appellant  be  correct  a  corporation 
already  in  existence  under  the  general  law  may  take  and  hold  by 
assignment  as  many  special  and  exclusive  privileges  and  the  benefits 
of  as  many  special  acts  as  may  be  desired.  The  Constitution,  the 
Courts,  justice,  and  common  sense  proclaim  a  different  rule.  The 
sacred  magna  charter  of  our  country  is  not  thus  to  be  disregarded 
and  trampled  upon.  The  equal  rights  and  privileges  secured  to  all 
are  not  to  be  thus  trifled  with.  This  is  not  a  new  question ;  it  has 
been  directly  passed  upon  by  this  Court  in  Low  v.  City  of  Mary%- 
viUe  (5  Cal.  216),  where  our  position  is  fully  sustamed. 

The  great  object  of  the  fi^amers  of  our  Constitution  was  to 
restrict  legislation  to  such  limits  that  no  monopoly  could  ever  exist 


Digitized  by 


Google 


418         SUPREME  COURT-^ULT  TERM,  1868. 

California  State  Telegraph  Co.  v.  Alta  Telegraph  Co. 

in  this  State  in  any  branch  of  industry  or  business.  If  it  were 
necessary  for  us  to  go  outside  of  the  Constitution  itself  to  ascertain 
its  meaning,  the  debate  in  the  Convention  upon  this  point  would 
afibrd  us  all  the  light  required,  and  furnish  us  a  guide  for  correct 
interpretation.  But  the  language  employed  is  so  plain  and  comr 
prehensive  that  extraneous  research  is  wholly  unnecessary.  If  such 
extraordinary  partiality  as  the  act  in  question  exhibits  were  to  be 
tolerated,  in  spite  of  the  constitutional  inhibition,  the  fearful  evils 
which  have  been  the  bane  of  other  States  would  be  fastened  upon 
us,  and  the  boasted  equality  which  we  had  believed  to  be  ours  for- 
ever would  in  a  moment  be  swept  away.  Privileged  monopolies 
would  grow  up  to  oppress  the  many,  while  the  favored  few  would 
become  opulent  in  the  enjoyment  of  unjust  and  partial  legislative 
grants. 

m.  Plaintiff  had  not  the  power  to  take  an  assignment  of  Allen 
&  Bumham's  franchise.  At  the  time  of  this  assignment  or  pur- 
chase, plaintiff  was  a  corporation  organized  and  existing  under  the 
general  corporation  law,  and  could  exercise  no  power  not  conferred 
by  that  act.  Under  this  incorporation  act  phuntiff  was  authorized 
to  purchase  and  hold  any  real  and  personal  property  that  might  be 
necessary  to  carry  into  effect  the  objects  of  the  organization.  Now 
what  did  plamtiff  purchase  and  obtain  from  Allen  &  Bumham  ?  It 
was  certainly  neitiier  real  nor  personal  property,  and  consequently 
not  within  the  specified  character  of  property  which  plaintiff  was 
permitted  to  purchase.  In  the  case  of  De  Witt  v.  HayB  (2  Cal. 
463)  this  Court  said :  ^^  The  right  of  the  phuntiff  in  the  premises 
is  simply  the  right  to  coUect  wharfage  and  dockage  for  a  certain 
term  of  years,  and  is  neither  real  nor  personal  property,  but  a  fitm- 
chise,  or  incorporal  hereditament — an  uncertain  profit  arising  out 
of  the  realty.''  The  right  granted  to  Allen  &;  Bumham,  so  &r  as 
its  character  as  property  is  concerned,  is  similar  to  a  ferry  privilege. 

^^A  ferry  is  a  franchise  and  is  not  the  subject  of  levy,  sale,  or 
delivery."  (  Warren  v.  Thomas^  5  Cal.)  Now  has  the  plwntiff  the 
right  to  purchase  a  franchise  which  we  have  shown  is  neither  real 
or  personal  property,  and  that  too  when  it  was  not  necessary  to 
carry  qut  the  objects  of  its  organization ;  in  other  words,  witiiout 
any  express  or  implied  authority  could  the  plaintiff  purchase,  hold. 
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aad  exercise  the  powers,  rights,  and  privileges  of  anotiier  distiiict 
and  separate  corporation  ? 

^^A  corporation  cannot  contract  unless  the  charter  of  incorpora- 
tion enables  it  to  contract,  and  in  that  case  it  is  restricted  to  the 
mode  and  subject  matter  prescribed.'^  {N.  Y,  Insurance  Co.  v. 
Ely  Parsons,  6  Con.  660.)  A  corporation  has  no  power  except 
what  is  given  by  its  incorporating  act,  either  expressly  or  as  inci- 
dental to  its  existence.  (Mead  v.  Providence  Insurance  Co.,  2 
Cranch,  127;  DarimotOh  College  v.  Woodward,  4  Wheat.  636; 
Beaty  V.  Knmuler,  4  Pet.  152 ;  Smith  v.  Morse,  2  Cal.  524 ;  Lowe 
Y.  The  City  of  MarysviUe,  5  Id.  216.) 

Then  if,  as  we  have  seen,  plaintiff  had  no  power  under  its  incor- 
poration act  to  purchase  a  franchise,  the  assignment  from  Allen  & 
Bumham  was  invalid  and  of  no  binding  effect  as  against  respondents. 

Creo,  Cadwallader,  for  Northern  Telegraph  Co.  Respondent,  in 
addition  to  the  points  urged  by  his  associates,  argued : 

I.  The  plaintiff  derives  its  existence  from  the  general  Incorpora- 
tion Act  of  April  22d,  1850,  which  required  of  the  persons  pro- 
posing to  form  a  corporation  to  designate  the  p<»nt8  to  be  connected 
and  the  general  route  of  the  telegraph  line  between  such  points. 

The  one  hundred  and  fiftieth  section  of  this  act  is  in  the  nature 
of  a  direct  grant  of  the  right  of  way  for  such  corporations  between 
the  points  indicated  in  their  certificate,  and  the  one  hundred  and 
fifty-second  section  affords  to  such  corporations  protection  from 
trespassers,  etc.  This  act  (not  repealed)  permitted  as  a  matter  of 
course  the  creation  of  a  corporation  to  do  business  between  San 
Francisco  and  Marysville,  and  endowed  such  corporation  with  the 
privileges  conferred  by  the  act,  and  aboye  all  other  things  the  right 
to  do  business  between  those  points.  The  general  law  was  passed 
April  22d,  1850,  and  the  Allen  &  Bumham  grant  on  the  third  of 
May,  1852.  The  first  declared  it  lawful  for  corporations  organized 
under  its  authority  to  construct  and  operate  lines  of  telegraph 
between  San  Francisco  and  Marysville.  The  latter  declared  that 
no  persons  but  Allen  &  Bumham  should  have  that  right,  and  sec- 
tion second  of  tiie  last  act  says :  ^^  That  no  existing  law  shall  be  so 
construed  as  to  conflict  or  interfere  with  the  provisions  of  this  act/' 
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Now  consider  the  Allen  &  Burnham  grant  constitutional  and  it 
must  follow  that  the  law  of  May  3d,  1852,  repealed  so  much  of 
iiiat  of  April  22d,  1850,  as  permitted  the  organization  and  operar 
tion  of  telegraph  companies  to  do  busmess  between  San  Francisco 
and  Marysville  by  the  way  of  San  Jos6,  Stockton,  and  Sacramento; 
and  that  the  plaintiff  on  the  first  day  of  June,  1853  (the  time 
stated  in  its  complaint),  could  not  become  a  corporation  to  do  bua- 
ness  between  those  points  under  the  general  law  of  April  22d,  1850, 
because  so  much  of  the  law  as  permitted  the  incorporation  of  tele- 
graph companies  between  those  points  had  been  repealed  by  the 
Allen  &  Burnham  grant  of  May  3d,  1852,  and  not  being  a  cor- 
poration could  not  buy  the  Allen  &  Burnham  grant  nor  maintain 
tiiis  suit. 

n.  The  construction  and  operation  of  a  telegraph  between  San 
Francisco  and  Sacramento  by  tiie  respondent  was  a  lawful  business, 
and  the  Legislature  was  without  the  power  to  confer  upon  Allen  &; 
Burnham  the  exclusive  right  to  do  such  business  between  those 
points. 

TJ^  Nartvich  G-as  Light  Co.  v.  The  Norwich  Oity  Cros  Go, 
(25  Conn.  19)  is  directiy  in  point.  In  this  case  the  Court  ob- 
serves, against  an  exclu^ve  gas  grant,  that  ^'  the  manufacturing  of 
gaB  for  the  purpose  of  lighting  buildings  is  a  lawful  business."  As 
we  say  in  this  case,  the  right  to  communicate  by  telegraph  between 
different  pomts  in  this  State  is  a  natural  right  that  cannot^be  dis- 
posed of  by  the  Le^lature. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring  specially. 

This  is  an  appeal  from  an  order  dissolving  a  temporary  injunc- 
tion, which  was  granted  and  dissolved  upon  the  complaint  alone. 
The  complaint  alleges  that  on  the  first  day  of  June,  1853,  the 
plaintiff  was  duly  incorporated  under  the  general  Corporation  Law 
of  this  State,  passed  April  22d,  1850,  for  the  purpose  of  construct- 
ing and  operating  an  electro-magnetic  telegraph  line  from  the  City 
of  San  Francisco  to  the  City  of  Marysville,  by  the  way  of  San 
Jos^,  Stockton,  and  Sacramento ;  that  immediately  thereafter 
Allen  &;  Burnham  assigned  to  them  all  the  rights  and  privileges 
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granted  to  them  by  the  Act  of  May  3d,  1852  (Statutes  of  1852, 
169) ;  that  they  afterwards  constructed  and  put  in  operation  the 
said  line  of  telegraph  at  an  expense  of  $250,000,  and  have  in  all 
respects  complied  with  the  conditions  of  said  act;  that  the  said 
Alta  California  Telegraph  Company  is  a  corporation  formed  under 
the  Act  of  1850,  and  has,  in  concert  with  the  other  defendants, 
constructed  a  telegraph  line  between  San  Francisco,  San  Jos^,  and 
Sacramento,  have  established  ofBces  in  said  cities,  and  are  transact- 
ing a  telegraph  business  thereon :  that  defendant's  line  runs  in  a 
large  part  of  its  course  within  less  than  half  a  mile  of  plaintiff's 
line ;  that  they  have  suffered  great  injury  thereby — ^in  the  sum  of 
two  hundred  and  fifty  dollars ;  that  the  defendants  intend  to  con- 
tinue the  business ;  that  it  is  utterly  impossible  for  the  plaintiff  to 
ascertain  and  prove  the  amount  of  business  done  by  the  defendants, 
and  the  injury  would  therefore  be  irreparable,  and  prays  for  a  per- 
petual injunction  against  the  defendants,  restraining  them  from 
doing  any  telegraph  business  between  said  cities. 

The  case  presents  the  following  questions  for  our  adjudication : 
1st,  is  the  Act  of  May  3d,  1852,  granting  certain  exclusive  privi- 
leges to  Allen  &  Bumham,  constitutional ;  2d,  have  the  plaintifib 
the  power  or  right  to  purchase,  hold,  and  enjoy  these  excluave 
privileges?  The  determination  of  these  matters  involves  some 
important  constitutional  questions  which  have  received  very  littie 
judicial « consideration,  and  we  must  therefore  mainly  rely  upon 
those  general  rules  of  constitutional  construction  which  are  applica- 
ble to  questions  of  this  character.  One  rule  is  that  it  is  competent 
for  the  Legislature  to  exercise  all  legislative  powers  not  forbidden 
by  the  Constitution,  or  delegated  to  the  National  Government,  or 
prohibited  by  the  Constitution  of  the  United  States ;  and  that  an 
Act  of  the  Le^lature  is  to  be  held  as  void  only  when  its  repug- 
nance to  the  State  or  National  Constitution  is  clear  beyond  a  reason- 
able doubt.  (  Cohen  v.  Wright,  22  Cal.  295,  and  cases  there  cited.) 

1.  The  first  point  is,  whether  the  Act  of  May  3d,  1852,  is 
repugnant  to  the  Constitution.  The  first  section  of  that  act  grants 
to  Allen  &  Bumham,  or  their  assigns,  the  right  and  privilege  to 
construct  and  operate  a  telegraph  line  firom  San  Francisco  to  Maiys- 
ville  by  the  way  of  San  Jos^,  Stockton,  and  Sacramento,  with  the 
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right  of  way  over  any  lands  belonging  to  the  State,  and  on  any 
streets,  roads,  or  highways,  and  across  any  stream,  for  the  term  of 
iSfteen  years,  prohibiting  all  persons  from  locating  or  constructing 
any  telegraph  line  within  half  a  mile  of  the  line  constructed  by  them, 
except  in  or  near  a  city.  It  provides  that  local  side  lines  may  be 
constructed,  "  but  lines  shall  not  he  constructed^  nor  offices  estab- 
lished^ so  as  to  do  business  directly  or  indirectly  between  the  cities 
cforesaidP  It  also  contains  certain  conditions  imposed  upon  the 
grantees.  Sec.  2  provides  that  "  no  existing  law  shall  be  so  con- 
strued as  to  conflict  or  interfere  with  the  provisions  of  this  act,  pro- 
vided that  the  owners  of  this  line  shall  at  all  times  conform  to  the 
present  law  of  the  State  concerning  telegraph  companies,  so  far  as 
it  relates  to  the  transmission  of  messages/^  The  other  sections  it 
is  unnecessary  to  refer  to. 

This  act  confers  certain  special  privileges,  in  the  nature  of  a 
franchise,  upon  Allen  &  Bumham.  Franchises  are  privileges  de- 
rived from  the  Government,  vested  either  in  individuals  or  private 
or  public  corporations,  and  are  of  various  kinds,  such  as  the  privi- 
lege of  exercising  the  powers  of  a  corporation,  of  having  waifs, 
wrecks,  estrays ;  the  right  to  collect  tolls  on  a  road,  bridge,  ferry, 
or  wharf;  the  privilege  of  fishing,  or  taking  game,  and  numerous 
others  which  might  be  referred  to.  In  England  a  large  class  of 
fiunchises  exist  which  are  unknown  to  our  law,  but  some  are  of 
more  extensive  use  here  than  there,  especially  corporate  fipanchises. 

The  grant  of  a  franchise  is  in  the  nature  of  a  vested  right  of 
property ;  subject,  however,  in  most  cases,  to  the  performance  of 
conditions  and  duties  on  the  part  of  the  grantees.  They  generally 
involve  important  duties  of  a  public  character,  often  onerous  upon 
the  grantees.  They  are  necessarily  exclusive  in  their  character, 
otherwise  their  value  would  be  Uable  to  be  destroyed,  or  seriously 
impaired.  So  long  as  the  grantee  fulfills  the  conditions  and  per- 
forms the  duties  imposed  upon  him  by  the  terms  of  the  grant,  he 
has  a  vested  right  which  cannot  be  taken  away,  or  otherwise 
impaired  by  the  Government,  any  more  than  other  property.  And 
even  though  the  grant  does  not  declare  the  privilege  to  be  exclusive, 
yet  that  is  necessarily  implied  from  its  nature.  In  the  grant  of  a 
bridge,  ferry,  turnpike,  or  railroad,  it  is  implied  that  the  Govem- 
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ment  will  not,  either  directly  or  indirectly,  interfere  with  it  so  as  to 
destroy  or  injure  it.  Franchises  are  derived  entirely  under  grants 
from  the  Legislature,  either  by  general  or  special  laws.  There  is  a 
large  class  of  special  privileges  conferred  upon  public  bodies,  or 
private  individuals,  for  numerous  purposes  relating  to  the  public 
mterest,  which  are  franchises.  The  most  common  known  to  Amer- 
ican law  are  those  of  corporate  and  banking  privileges ;  and  they 
have  multiplied  beyond  all  precedent  imder  the  system  of  general 
incorporation  laws,  by  which  these  privileges,  instead  of  being  con- 
ferred upon  a  few,  are  open  to  all.  The  nature  and  character  of 
franchises  have  been  most  clearly  defined  in  8  Kent's  Com.  699,  etc. 

The  law  of  this  State  regulating  ferries  and  toll-bridges  gives 
the  owners  an  exclusive  privilege  by  prohibiting  the  establishment 
of  any  other  ferry  or  bridge  within  one  mile.  (Wood's  Dig.  460.) 
And  this  Court  has  always  protected  the  parties  in  the  enjoyment 
of  these  exclusive  privileges.  (^Hanson  v.  Webb^  3  Cal.  237 ; 
Iforris  v.  Farmers  and  Teamsters^  Co.,  6  Id.  594 ;  Chard  v. 
Stone^  7  Id.  117.)  In  many  cases,  however,  the  law  conferring 
franchises,  such  as  turnpike  roads,  does  not  confer  any  exclusive 
privileges,  and  they  are  then  open  to  competition.  (Indian  Cafion 
jRoad  Co.  V.  JRobinson^  13  Id.  519.)  This  question,  whether  the 
privilege  shall  be  exclusive  or  not,  depends  entirely  upon  the  wise 
discretion  of  the  Legislature.  The  granting  of  franchises,  whether 
exclusive  in  their  character  or  not,  is  one  of  the  ordinary  powers  of 
legislation,  and  as  such  can  be  exercised  by  the  Legislature  of  this 
State ;  controlled,  however,  by  the  restrictions  imposed  on  it  by  the 
Constitution. 

The  next  subject  of  inquiry  is,  what  constitutional  limitations 
have  been  imposed  upon  this  general  power.  One  is  that  "  cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  act  except  for  municipal  purposes.  All  general 
laws  and  special  acts  passed  pursuant  to  this  section  may  be  altered 
from  time  to  time  or  repealed."  (Const,  of  Cal,  Art.  4  Sec.  31.) 
There  are  other  provisions  defining  the  meaning  of  the  term  "  cor- 
porations," regulating  the  liabilities  of  their  members,  prohibiting 
and  requiring  the  Le^ature  to  prohibit  by  law,  aU  persons  or  cor- 
porations from  exercising  the  privileges  of  banking,  or  creating 
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paper  to  circulate  as  money.  Here  are  plain  and  explicit  limita- 
tions upon  the  powers  of  the  Legislature,  by  which  they  are  poeir 
tively  prohibited  from  conferring  the  special  privilege  of  baiJdng 
or  issuing  paper  money  upon  any  person  or  corporation,  and  from 
creating  a  body  with  corporate  privileges  by  special  law  except  for 
municipal  purposes.  The  object  and  design  of  these  limitations  are 
evident  to  all.  The  evils  flowing  from  the  issue  of  paper  money  by 
banks  are  too  weU  known  to  need  conmient.  The  lindtation  upon 
the  creation  of  private  corporations  by  special  laws  closed  a  prolific 
source  6f  legislative  corruption.  In  other.  States,  where  no  such 
restraint  exists,  corporate  privileges  can  only  be  secured  by  special 
grant  from  the  Legislature  at  great  expense  and  delay.  No  good 
reason  existed  why  the  right  should  not  be  enjoyed  by  all  who 
desired,  and  the  framers  of  our  Constitution  wisely  removed  the 
drflSculty  by  requiring  that  these  privileges  should  only  be  obtained 
under  general  laws,  open  to  all  citizens  upon  equal  terms. 

These  are  all  the  constitutional  limitations  upon  the  power  to 
grant  franchises,  and  it  is  clear  they  do  not  prohibit  the  granting 
of  the  privileges  vested  by  this  act.  From  the  fact  that  no  other 
limitations  are  imposed,  it  is  evident  that  it  waB  the  intention  to 
leave  the  Legislature  free  to  exercise  its  discretion  in  all  other 
cases.  It  is  contended,  however,  by  the  respondents,  that  the 
clause  prohibiting  the  creation  of  private  corporations  by  special 
law  does  in  some  way  render  this  law  unconstitutional,  but  we  can- 
not see  any  force  in  their  argument  on  this  point.  It  is  certain 
that  the  act  does  not  in  any  sense  make  Allen  &;  Bumham  a  cor- 
poration. The  special  privileges  which  it  confers  upon  them  are 
entirely  distinct  from  those  powers  which  are  the  distinguishing 
features  of  a  corporation.  That  privileges  of  a  like  character  are 
sometimes  conferred  upon  corporations  does  not  make  these  individ- 
uals a  corporation. 

Much  is  said  about  the  odious  character  of  monopolies,  in  which 
we  entirely  agree,  but  such  arguments  should  properly  be  addressed 
to  the  Legislature,  with  whom  the  power  is  vested.  We  cannot 
deny  the  existence  of  the  power  to  grant  special  privileges  without 
overturning  the  legation  of  centuries  and  the  whole  system  of 
jurisprudence  upon  the  subject  of  franchises  and  vested  ri^ts  of 
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property.  We  therefore  hold  the  act  in  question  to  be  constita- 
tional. 

2.  The  next,  and  most  important  question  is  whether  the  plaint- 
iff, a  corporation,  had  the  power  to  purchase  and  hold  the  special 
privileges  granted  by  the  act  to  Allen  &  Bumham.  It  is  not  dis- 
puted that  those  grantees  had  power  to  sell  and  convey,  for  the  act 
specially  makes  the  grant  to  them,  or  ^^  their  assigns,"  thus  clearly 
making  the  privileges  assignable.  But  it  is  urged  that  the  clause 
in  the  Constitution  which  prohibits  the  Legislature  from  creating  a 
private  corporation  by  special  act,  equally  prohibits  them  from  con- 
ferring any  powers  or  privileges  of  a  corporate  character  by  special 
law ;  and  that  all  the  powers  and  privileges  which  a  corporation 
can  exercise  or  hold  must  be  derived  from  a  general  law,  appUca- 
ble  alike  to  all  corporations. 

It  is  clear  that  the  Constitution  prohibits  the  Legislature  from 
"  creating  "  corporations  by  special  act,  except  for  municipal  pur- 
poses ;  and  it  is  equally  clear,  that  this  prohibition  extends  only  to 
their  ^^  creation."  There  is  nothing  in  the  language  used  which 
either  directiy  or  impliedly  prohibits  the  Legislature  from  directly 
granting  to  a  corporation,  already  in  existence  and  created  under 
the  general  laws,  special  privileges  in  the  nature  of  a  franchise,  by  a 
special  act,  or  prohibiting  a  corporation  from  purchasing  or  holding 
such  franchises,  which  may  have  been  granted  to  others.  To  give 
the  Constitution  any  such  effect,  we  would  be  compelled  to  mter- 
polate  terms  not  used,  and  which  cannot  be  implied  without  a  per- 
version of  the  language  employed.  To  give  it  such  a  construction, 
we  would  have  to  make  it  read  thus :  "  Corporations  may  be  formed, 
and  other  franchises  and  special  privileges  gr anted  ^  imder  general 
laws,  but  shall  not  be  created  or  granted  by  special  act,  except  for 
municipal  purposes."  If  such  had  been  tiie  meaning  intended  by 
the  framers  of  the  Constitution,  they  could  have  easily  expressed 
it  in  apt  words.  The  language  used  by  them  is  clear,  and  they 
well  knew  that  it  included  but  one  of  a  numerous  class  of  fran- 
chises, the  subjects  of  legislative  grant,  and  that  a  regulation  of 
one  could  not  by  any  reasonable  implication  be  extended  to  others 
not  mentioned. 

As  we  have  already  shown,  a  franchise  is  in  the  nature  of  prop- 
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erty ;  it  is  a  vested  right,  a  subject  of  purchase  and  enjoyment  by 
all  who  are  capable  of  purchasing,  holding,  or  enjoying  property, 
by  individuals,  partnerships,  joint  stock  associations,  and  also  by 
corporations,  when  it  is  of  such  a  character  as  te  be  reasonably 
included  in  or  useful  in  carrying  out  the  objects  and  purposes  for 
which  the  corporation  was  created.  By  acquiring  such  additional 
franchises,  or  special  privileges,  the  corporation  is  not  in  any  sense 
"  formed,"  or  "  created,"  for  they  are  not  of  the  essence  of  the 
corporation ;  nor  can  it  be  properly  said  that  it  is  thereby  adding 
to  its  "  corporate  powers ;"  but  even  if  such  was  the  effect,  as  it 
is  only  adding  to  the  powers  of  a  corporation  already  created,  and 
not "  creating  "  one,  it  cannot  be  said  to  be  prohibited  by  the  Con- 
stitution. Any  other  construction  would  be  most  pernicious  in  its 
results.  It  might  be  of  great  importance  to  the  public  interest  to 
have  a  road  constructed  over  some  difficult  mountain  pass,  and  a 
corporation  organized  for  that  purpose  under  the  general  law  might 
be  unable  to  procure  the  means  to  construct  it  in  view  of  the  great 
expense,  uncertainty,  and  hazard  attending  it,  without  protection 
for  a  limited  period  against  competition,  and  we  see  no  constitutional 
prohibition  against  a  grant  of  such  exclusive  privilege  to  such  a  cor- 
poration. So  a  railroad  company  might  be  desirous  of  purchasing 
and  using  a  valuable  invention,  relating  to  the  construction  or  run- 
ning of  tiieir  road,  but  the  holder  of  the  patent  might  be  unwilling 
to  sell  the  right  for  any  part  less  than  a  whole  State.  Clearly  the 
corporation  would  have  the  right  to  make  such  purchase  and  hold 
it  for  their  own  exclusive  use,  or  sell  to  other  roads  if  they  saw 
proper.  We  use  these  merely  for  illustration,  but  hundreds  of 
others  might  be  suggested  where  the  propriety  and  necessity  would 
be  apparent  to  all.  This  power  to  grant  exclusive  privileges  ought 
to  be  exercised  with  great  prudence  and  sound  discretion,  and  any 
Iie^lature  abusing  it  should  be  held  to  a  strict  accoimtability  by 
the  people.  The  public,  however,  suffer  no  greater  injury  when 
such  grants  are  made  to  corporations  than  when  made  to  individ- 
uals.    It  is  no  more  a  monopoly  in  one  case  than  in  the  other. 

The  plaintifis  were  incorporated  imder  the  ^^  Act  concermng  Cor^ 
porations,"  passed  April  22d,  1850  (Statutes  of  1860,  847),  the 
first  chapter  of  which  c<mtains  general  provisions  applicable  to  all 
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corporations ;  and  the  sixth  chapter  relates  to  the  formation  of  tel- 
egraph companies.  Sec.  1  of  Chap.  1  provides,  that "  every  cor- 
poration, as  such,  has  power :  *  *  *  4.  To  hold,  purchase, 
and  convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require,  not  exceeding  the  amount  limited  by 
law."  Sees.  20-28,  inclusive,  authorize  and  regulate  the  sale  on 
execution  of  the  franchises  of  certain  classes  of  corporations,  with 
all  their  rights  and  privileges.  Chap.  6  confers  certain  special 
powers  and  privileges  upon  telegraph  companies  formed  under  it, 
such  as  the  right  to  construct  lines  of  telegraph  along  the  public 
roads,  and  across  waters,  and  the  right  to  use  private  property  upon 
payment  of  a  compensation  therefor.  Ab  a  general  rule,  a  corpo- 
ration has  power  to  make  all  such  contracts  as  are  necessary  and 
usual  in  the  course  of  its  business,  as  means  to  enable  it  to  attain  the 
object  for  which  it  was  created.  The  creation  of  a  corporation  for 
a  specified  purpose  implies  a  power  to  use  the  necessaiy  and  i^ual 
means  to  effect  that  purpose.  (Angell  &  Ames  on  Corporations, 
Sec.  271;  Union  Water  Co.  v.  Murphy's  Flat  Flummg  Co,^ 
decided  at  the  present  term.)  I  hold,  then^that  the  plaintiff,  as 
a  corporation,  were  capable  of  receiving  a  grant  of  these  special 
privileges  directly  from  the  Legislature,  and  of  purchasing  them 
from  the  grantees. 

It  is  urged,  however,  that  the  provision  in  the  Act  of  May  8d, 
1852,  that  '^  no  existing  law  shall  be  so  construed  as  to  conflict  or 
interfere  with  the  provisions  of  this  act,"  operates  as  a  repeal  of 
the  general  Corporation  Law,  so  far  as  that  law  permits  the  forma- 
tion of  telegraph  companies  to  construct  lines  between  the  cities 
named  in  the  Act  of  1852,  and,  therefore,  the  plaintiff,  being 
organized  to  construct  such  a  line,  are  not  a  corporation,  and  have 
no  power  to  purchase  or  hold  the  privileges  granted  to  Allen  & 
Bumham.  This  clause  has  more  the  effect  of  a  rule  of  construction 
than  of  a  repeal  of  any  existing  law.  The  evident  meaning  is, 
that  the  privileges  of  the  right  of  way,  etc.,  granted  to  telegraph 
companies  formed  under  the  general  law,  shall  not  conflict  or  inter- 
fere with  the  special  privileges  granted  by  the  act.  There  is  nothing 
in  it  prohibiting  or  taking  away  the  right  of  forming  corporations 
to  build  lines  between  those  cities ;  but  if  formed,  they  must  take 
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subject  to  the  prior  exclusive  privileges  of  the  grantees,  who  might 
waive  their  rights,  or  abandon  or  forfeit  them,  or  traiosfer  the  whole 
or  a  part  to  such  corporations.  To  give  it  the  effect  claimed,  would 
require  a  more  clear  and  explicit  expression  of  legislative  intention 
than  is  contained  in  this  clause. 

The  Constitution  of  Indiana  ordains  that  ^^  Corporations,  other 
than  banking,  shall  not  be  created  by  special  act,  but  may  be 
formed  under  general  laws ;"  and  it  was  held  that  '^the  Constitution 
of  the  State  authorizes  the  Legislature  to  create  corporations,  and 
imposes  no  limit  as  to  the  powers  to  be  conferred  on  them;  no 
clause  confining  their  action  to  objects  entirely  disconnected  with 
anything  outside  the  corporate  limits."  (Aurora  v.  West,  9  Ind. 
85.)  The  Legislature  may  give  additional  powers,  from  time  to 
time,  to  corporations ;  and  acts  of  the  corporation,  in  pursuance  of 
such  authority ,  are  binding.  ( Qifford  v.  New  Jersey  Railroad 
Company,  2  Stockton's  Ch.  171.)  And  special  powers  and  privi- 
leges may  be  conferred  upon  existing  corporations.  The  words 
^^  create  a  charter,"  used  in  the  Constitution,  mean  to  make  a 
charter  which  never  existed  before.  ((7.  P.  and  A.  Railroad  Co. 
v.  Erie,  37  Penn.  State,  880.)  Under  a  similar  clause  in  the 
Constitution  of  New  York,  relating  to  banks,  it  was  held  that  an 
act  declaring  that  a  certain  bank  should  be  deemed  to  be  a  valid 
corporation  and  to  have  been  duly  organized,  notwithstanding  any 
error,  irregularity,  or  insufficiency  in  the  proceedings  organizing  it 
under  the  general  law,  did  not  create  a  corporation,  but  only 
remedied  defects  in  the  organization  of  one  ahready  created,  and 
it  was  therefore  constitutional.  (Syracuse  City  Bank  v.  DaviSj 
16  Barb.  S.  C.  188.) 

The  Constitutions  of  Michigan,  Iowa,  Lidiana,  and  Ohio  contam 
similar  limitations  upon  the  mode  of  creating  corporations,  and 
the  statutes  of  those  States,  as  well  as  our  own,  afford  numerous 
instances  of  the  grant  by  special  acts  of  particular  rights,  powers, 
and  privileges  to  corporations  formed  under  general  laws,  and  the 
able  counsel  for  the  respondent  has  not  cited  a  single  case  where 
the  power  has  been  denied  by  the  Courts,  except  a  loose  remark 
made  by  Chief  Justice  Murray  in  the  case  of  Low  v.  Marysville 
(5  Cal.  214),  upon  a  point  not  then  before  the  Court.     That 
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remark,  as  applicable  to  municipal  corporations,  which  was  the  case 
before  the  Court,  might  perhaps  have  been  appropriate,  but  as 
applied  to  other  corporations  is  not  entitled  to  any  weight.  A 
uniform  series  of  statutes  of  this  character,  extending  through 
many  years,  is  a  practical  exposition  of  the  Constitution,  which  is 
entitled  to  great  weight,  especially  as  it  has  been  so  long  concurred 
in,  and  vested  rights  of  great  value  and  importance  depend  upon 
them.  We  do  not  refer  to  these  facts  as  affording  a  rule  of  con- 
struction applicable  to  this  case,  for  it  is  only  in  cases  of  doubt  and 
ambiguity  that  such  considerations  can  be  resorted  to,  to  determine 
the  proper  construction  of  the  Constitution.  In  this  case  we  deem 
it  clear  that  the  constitutional  prohibition  can  only  be  apphed  to 
special  acts  creating  a  corporation,  and  not  to  those  which  merely 
confer  special  rights,  powers,  and  privileges  upon  a  corporation 
ahready  created  and  in  existence  under  a  general  law. 

The  exclusive  privilege  granted  by  this  Act  of  1852  have 
evidentiy  been  a  burden  upon  the  people  of  this  State,  and  it 
is  not  strange,  therefore,  that  this  claim  of  the  pluntifis  has  been 
most  zealously  contested.  It  shows  the  importance  of  imposing, 
if  practicable,  some  judicious  restraint  upon  legislative  discretion 
in  such  matters.  It  will  be  found,  however,  very  difficult,  if  not 
impossible,  to  frame  a  provision  which,  while  securing  the  people 
against  an  abuse  of  the  power,  will  at  the  same  time  leave  the 
Legislature  free  to  exercise  it  in  that  large  class  of  cases  where  the 
public  interests  absolutely  require  laws  of  that  character.  An 
enlightened  public  opionion,  guided  by  a  free  and  fearless  press,  is 
the  only  and  perhaps  the  best  safeguard  against  abuses  of  this  kind. 
The  order  dissolving  the  injunction  is  reversed. 

Cope,  C.  J. — ^I  agree  with  Mr.  Justice  Crockbr  in  the  con- 
clusion at  which  he  has  arrived  in  this  case,  and  generally  with  the 
views  expressed  by  him  in  his  opinion.  As  to  the  power  of  the 
Legislature  to  grant  the  franchise  in  question  I  have  no  doubt ; 
and  as  to  the  capacity  of  the  corporation  to  purchase,  the  defendant 
is  not  the  pariy  to  object.  K  the  corporation,  in  making  the  pur- 
chase, has  acquired  properiy  which,  under  the  law  of  its  incorporar 
tion,  it  had  no  right  to  acquire,  all  that  can  be  said  is  that  it  has 
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exceeded  its  powers,  and  may  be  deprived  of  the  property  by  a 
judgment  of  forfeiture.  The  question  is  one  which  the  State  alone 
can  raise.  A  purchase  by  a  corporation  in  the  face  of  a  positive 
prohibition  would  be  void ;  but  that  is  not  this  case.  There  was  no 
provision  of  law  forbidding  the  purchase ;  and  admitting  that  the 
corporation  had  no  power  to  make  it,  the  want  of  power,  in  the 
absence  of  an  express  prohibition,  is  not  sufficient  to  avoid  it  as  to 
third  persons.  The  rule  in  such  cases  was  laid  down  by  this  Court 
in  Natoma  Water  and  Mining  Co.  v.  Clarkin  (14  Cal.  544).  In 
that  case  the  corporation  was  empowered  to  purchase  such  prop- 
erty as  the  purposes  of  the  corporation  should  require,  and  it  was 
objected  that  the  property  in  controversy  was  not  of  that  descrip- 
tion, and  that  the  corporation  had  no  power  to  purchase  it.  The 
Court  overruled  the  objection,  saying :  "  Whether  or  not  the 
premises  in  controversy  are  necessary  for  those  purposes  it  is  not 
material  to  inquire  ;  that  is  a  matter  between  the  Government  and 
the  corporation,  and  is  no  concern  of  the  defendant."  The  reason 
of  the  rule  is  obvious.  As  between  the  parties  the  purchase  is 
valid,  and  it  must  be  so  as  to  third  persons,  until,  by  a  proper  pro- 
ceeding, a  forfeiture  has  been  declared.  It  is  well  settied  that  a 
cause  of  forfeiture  cannot  be  inquired  into  collaterally.  As  mere 
matter  of  opinion,  it  is  proper  for  me  to  state  that  I  regard  the 
purchase  in  this  case  as  valid ;  but  in  my  view  of  the  case,  the 
question  is  an  immaterial  one. 


PORTER  AND  ALLEN  v.  LISCOM. 

An  assignee  of  a  jadgment,  although  a  purchaser  for  a  valuable  consideration  and 
without  notice,  takes  subject  to  a  right  of  set-off  against  the  judgment  exist- 
ing at  the  time  of  the  assignment. 

Where  in  the  same  action  two  judgments  were  entered,  one  for  the  plaintiff  for  a 
certain  sum  and  one  for  the  defendant  for  a  less  sum :  held,  that  defendant 
had  a  right  to  set  off  his  judgment  pro  tanto  against  that  of  the  plaintiff,  and 
that  this  right  could  not  be  defeated  hj  any  assignment  by  plaintiff  of  his 
judgment  before  application  for  the  setoff. 

Where  a  judgment,  against  which  a  right  to  set  off  another  judgment  rendered  in 
the  same  action  exists,  is  assigned,  the  assignee  may  be  brought  into  the 
Court  upon  a  proceeding  by  petition  and  motion,  and  will  be  bound  by  an 
order  made  therein  directing  a  setK)ff. 
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A  judgment  in  favor  of  a  defendant  for  costs  based  upon  a  finding  of  one  of  sey- 
eral  issues  in  his  favor  by  the  jury,  even  if  erroneous,  is  not  void.  While 
unreversed  it  is  to  be  treated,  for  the  purpose  of  setoff,  as  a  valid  judgment. 

Appeal  from  the  County  Court  of  Humboldt  County. 

The  complaint  in  the  case  of  AHen  v.  Idacom^  which  was  tried 
anew  in  the  County  Court  on  appeal  from  a  Justice's  Court,  conr 
tained  two  counts,  one  on  a  promissory  note  for  one  hundred  dollars 
and  another  upon  an  account  for  services  rendered  for  eighty  dol- 
lars. The  jury  found  the  following  verdict :  "  We,  the  jury,  find 
for  the  plaintiff  one  hundred  (100)  dollars  on  note,  and  find  ver- 
dict for  defendant  on  verbal  contract."  On  the  sixteenth  day  of 
April,  1861,  judgment  was  entered  on  this  verdict  in  favor  of 
plaintiff  for  two  hundred  and  forty-one  dollars  and  fifty-three  cents, 
the  amount  of  the  note,  interest,  and  costs ;  and  also  that  defend- 
ant recover  of  plaintiff  two  hundred  and  eight  dollars  and  two 
cents,  ''  defendant's  costs  incurred  in  sustaining  action  on  verbal 
contract."  The  subsequent  proceedmgs  are  sufficiently  stated  in 
the  opinion  of  the  Court. 

S.  M.  Buckj  for  Appellant. 

I.  The  proceeding  to  obtain  the  setK>ff  is  an  action,  and  could 
only  be  commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon.  (Prac.  Act,  Sec.  22.)  The  fact  that  Porter  appeared 
and  moved  to  dismiss  was  no  waiver  of  his  right,  to  wit :  to  be 
brought  into  Court  in  the  usual  and  legal  manner.  (^DeidesT^mer 
V.  Brotun,  8  Cal.  339.) 

n.  The  County  Court  has  no  jurisdiction  of  the  subject  of  the 
action,  to  wit :  to  set  off  a  judgment  for  two  hundred  and  eight 
dollars  and  two  cents  against  a  judgment  for  two  hundred  and 
forty-one  dollars  and  fifty-three  cents.  The  amount  in  dispute 
exceeds  two  hundred  dollars.  The  Constitution  provides  that  "  the 
District  Court  shall  have  original  jurisdiction  in  all  cases  of  law  or 
equity  where  the  amount  in  dispute  exceeds  two  hundred  dollars." 
(Art.  6,  Sec.  6 ;  5  Cal.  281,  279 ;  9  Id.  146.) 

in.  '^  The  facts  set  forth  in  tiie  petition  are  not  sufficient  to 
entitle  respondent  to  the  relief  prayed  for.  It  appears  from  the 
face  thereof  that  the  judgment  sought  to  be  set  off  is  wholly  void." 
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The  County  .Court  in  the  action  of  Allen  v.  Liscom^  tried  therein 
on  appeal  from  a  Justice's  Court,  in  entering  a  judgment  for  the 
successful  party  for  the  amount  of  his  verdict  and  costs,  acted  by 
authority  and  in  accordance  with  law,  and  the  judgment  so  entered 
is  valid,  and  the  plaintiff  in  said  action  or  his  assignee  has  a  right 
to  enforce  the  same.  (Practice  Act,  Sec.  631.)  But  when  the 
County  Court  of  its  own  motion  entered  up  a  judgment  in  said 
action  for  defendant,  the  losing  party,  for  two  hundred  and  eight 
dollars  and  two  cents,  it  acted  without  authority  of  law,  and  there- 
fore such  action  is  wholly  void.  The  Court  based  its  action  entirely 
upon  the  verdict  of  the  jury.  This  Court  has  decided  that  a  jury 
has  nothing  to  do  with  the  costs.     (6  Cal.  286.) 

Van  Ih/kcj  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
concurring. 

On  the  sixteenth  day  of  April,  1861,  the  County  Court  of  Hum- 
boldt County,  in  a  case  then  pending  before  it,  wherein  Allen  was 
plaintiff  and  Liscom  was  defendant,  rendered  a  judgment  in  favor  of 
the  plaintiff  against  the  defendant  for  principal  and  costs,  amount- 
ing in  all  to  two  hundred  and  forty-one  dollars  and  fifty-three  cents, 
and  in  favor  of  the  defendant  against  the  plaintiff  for  a  certain  por- 
tion of  his  costs,  amounting  to  two  hundred  and  eight  dollars  and 
two  cents.  On  the  twenty-fourth  day  of  December,  1861,  Allen 
assigned  to  one  Smiley,  "  for  thirty  dollars  or  thereabouts,  a  judg- 
ment from  twenty-five  to  five  hundred  dollars  (or  perhaps  upwards 
of  the  latter  sum)  against  Charles  Liscom  in  my  favor,  rendered  in 
the  year  1861  previous  to  May,  by  the  County  Court,"  and  on  the 
twenty-fourth  day  of  February,  1862,  Smiley  executed  an  assign- 
ment upon  the  same  paper  of  "  the  above  judgment "  for  thirty-two 
dollars  to  Robert  Porter.  On  the  fifth  day  of  September,  1862, 
the  defendant,  Liscom,  filed  a  petition  in  said  Court  setting  forth  the 
above  facts,  and  praying  that  the  judgment  in  his  favor  be  set  off 
and  applied  as  a  credit  or  payment  of  the  amount  thereof  upon  the 
judgment  in  favor  of  the  pluntiff,  and  that  upon  the  payment  by 
him  of  the  balance,  which  he  offered  to  do,  the  judgment  against 
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him  might  be  satisfied.  Upon  the  filing  of  this  petition  the  County 
Judge  ordered  that  Allen  and  Porter  be  notified  to  appear  and 
show  cause  why  the  8etK>ff  should  not  be  made.  Porter  and  Allen 
appeared  to  the  petition,  and  after  a  hearing  of  the  matter  the 
Court  ordered  the  setroff  to  be  made,  and  as  the  balance  due  on  the 
judgment  in  favor  of  Allen  had  been  paid  into  Court,  ordered  a 
satisfaction  of  the  judgment  to.  be  entered,  from  which  order  Por- 
ter and  Allen  appeal  to  this  Court. 

The  power  of  a  Court  to  set  off  one  judgment  against  another 
upon  motion  is  well  established,  and  this  power  depends  mainly  upon 
the  general  jurisdiction  of  the  Court  over  its  suitors  and  process. 
(Barbour  on  Set-Off,  32.)  And  a  purchaser  and  assignee  of  a 
judgment,  even  for  a  valuable  consideration  and  without  notice, 
takes  subject  to  a  right  of  setK)ff  existing  at  the  time  of  the  assign- 
ment, for  an  assignee  takes  subject  to  all  equitable  as  well  as  legal 
defenses  which  can  be  urged  against  the  assignor.  (^Cfraves  v. 
Woodbuty,  4  Hill,  559 ;  Cooper  v.  Bigdow,  1  Cow.  206.)  And 
the  fifth  section  of  the  Practice  Act  recognizes  the  same  principle. 
Even  if  the  paper  executed  by  Allen  can  be  considered  as  an 
assignment  of  this  judgment,  the  assignees  took  with  ftill  notice  of 
the  right  of  seiroff  m  Liscom,  for  the  judgment  of  the  latter  was 
rendered  in  the  same  action,  and  formed  part  of  the  same  entry 
with  that  assigned.  The  proceeding  in  this  case  is  a  motion  founded 
upon  a  petition,  and  not  an  independent  action.  The  action  of  the 
Court  in  rendering  the  judgment  in  favor  of  Liscom  for  costs  is 
founded  upon  the  verdict  of  the  jury,  which  found  one  of  the  issues 
in  his  favor.  The  judgment,  therefore,  is  not  void.  K  the  Coimty 
Court  erred  in'  rendering  this  judgment,  the  remedy  to  correct  the 
error  was  by  appeal,  but  it  forms  no  vahd  objection  to  it  on  this 
motion  to  set  off  the  judgment. 

The  order  allowing  the  set-off  is  affirmed. 
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SPRING  VALLEY  WATER  WORKS  v.  SAN   FRAN- 
CISCO et  al. 

An  act  for  the  incorporation  of  water  companies,  approved  April  22d,  1858,  pro- 
Tided  that  the  mode  of  proceeding  for  the  appropriation  of  lands  should  be  the 
same  as  that  prescribed  in  Sees.  27-29  of  the  Act  of  April  2dd,  1853,  for  the 
incorporation  of  railroad  companies..  In  1861,  an  entirely  new  act  for  the 
incorporation  of  railroad  companies  was  passed,  not  following  the  order  or 
number  of  sections  of  the  Act  of  1853,  which  it  entirely  repealed,  and  con- 
taining new  provisions  as  to  their  appropriation  of  lands.  In  a  proceeding  to 
condemn  lands,  instituted  in  1862  by  the  plaintiff,  a  water  company  incorpo- 
rated under  the  Act  of  1858 :  held,  that  the  course  of  procedure  prescribed  by 
Sees.  27-29  of  the  Railroad  Act  of  1853  should  be  followed,  and  not  those  of 
the  new  Act  of  1861 — that  those  sections  were  substantially  incorporated  in 
the  Water  Company  Act  of  1858,  and  remained  a  part  of  the  latter,  notmth- 
standing  the  repeal  of  the  original  act. 

The  existence  of  a  corporation  formed  under  the  general  State  law  is  proved  by  its 
articles  of  incorporation  executed  and  filed  in  accordance  with  the  statute. 

In  incorporating  under  the  general  law  a  strict  compliance  with  all  the  require- 
ments of  the  statutes  is  not  essential,  and  the  proceedings  will  not  be  held 
invalid  for  slight  defects  or  omissions. 

The  omission  or  irregular  performance  of  acts  relating  to  the  organization  of  a 
corporation,  can  only  be  investigated  in  a  direct  proceeding  instituted  by  the 
State  for  that  purpose,  and  not  in  a  collateral  action.  So,  too,  of  those  acts 
which  are  not  made  prerequisites  to  the  exercise  of  corporate  powers  but 
which  operate  as  a  forfeiture. 

Where  an  act  authorized  the  incorporation  of  a  water  company,  and  also  provided 
that  3,000  feet  of  water  pipe  should  be  laid  down  within  one  year :  hdd,  that 
the  laying  of  the  pipe  within  the  period  mentioned  was  not  a  condition  of  the 
existence  of  the  corporation,  nor  was  proof  of  it  necessary  to  enable  the  cor- 
poration to  maintain  an  action  or  proceeding  after  the  expiration  of  the  year. 

The  rule  that  in  order  to  complete  the  creation  of  a  corporation  the  charter  must 
be  accepted  by  those  incorporating,  has  no  application  to  corporations  formed 
under  general  laws. 

Where  a  law  is  passed  for  the  special  benefit  of  a  party,  his  acceptance  of  it  will 
be  presumed. 

Where  a  franchise  was  granted  to  an  individual,  and  his  associates,  and  assigns, 
and  the  same  act  contained  a  provision  requiring  the  individuals  to  incorpo- 
rate themselves  within  a  given  time :  heldt  that  there  was  no  need  of  any 
assignment  from  the  individuals  to  the  corporation — ^that  the  franchise  by 
operation  of  law  vested  in  the  corporation  as  soon  as  it  was  formed. 

In  a  proceeding  to  appropriate  lands  under  the  railroad  law,  the  commissioners  are 
not  required  to  determine  questions  of  title,  nor  to  report  the  amount  of  com- 
pensation to  which  each  of  several  claimants  of  the  same  tract  is  entitled.  It 
is  proper  for  them  to  report  a  gross  sum  as  compensation  for  the  tract,  leaving 
the  Ck>unty  Judge  to  distribute  it  among  the  several  owners. 
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The  yiew  of  the  premises  reqnired  to  be  made  by  the  commissioners  in  condemning 
lands  under  the  Water  Company  Act  of  1858,  may  be  made  by  them  at  any 
time  before  submitting  their  estimate  and  report.  It  is  proper  that  the  yiew 
should  be  had  before  hearing  the  evidence. 

Appeal  from  an  order  of  the  County  Judge  of  San  Francisco 
in  a  proceeding  to  condemn  lands. 

The  facts  are  stated  in  the  opinicm  of  the  Court. 

John  Wihariy  P.  6?.  BucKan^  and  M.  N.  Saunders,  for  Appel- 
lants. 

The  act  authorizing  water  companies  to  apply  to  the  County 
Judge  for  the  appropriation  of  lands,  was  passed  at  the  same  session 
(1861)  as  the  law  amending  the  Railroad  Act,  as  to  l^e  mode  of 
acquiring  land.  The  mode  prescribed  by  the  new  act  is  more  con- 
sistent with  equity  and  the  rights  of  parties.  The  Supreme  Court 
having  decided  that  this  mode  of  taking  a  citizen's  property  by  a 
corporation  without  the  intervention  of  a  jury  was  constitutional, 
the  Legislature  adopted  a  mode  by  which  the  rights  of  the  owners 
of  property  should  not  be  entirely  left  to  the  discretion  of  a  County 
Judge,  who  could  appoint  five  commissioners,  without  the  right  of 
challenge,  and  other  rights,  which  are  preserved  to  the  citizen  on  a 
trial  by  jury.  By  the  amended  Railroad  Act  of  1861,  three  com- 
misrioners  are  to  be  appointed ;  one  to  be  nominated  by  the  owners 
of  the  property,  one  by  the  corporation,  and  one  by  the  County 
Judge.  This  forms  some  check  on  the  County  Judge,  and  tends 
to  preserve  the  rights  of  all  parties. 

It  is  true  that  the  act  under  which  this  proceeding  is  had  was  in 
point  of  time  passed  shortiy  before  the  amendments  to  the  Railroad 
Act,  but  they  were  both  passed  at  the  same  session. 

Statutes  enacted  at  the  same  session  are  to  be  construed  together. 
(2  Monroe,  Ky.,  77 ;  2  Blackford,  Ind.,  249.) 

It  is  an  established  rule  in  the  construction  of  statutes  that  are 
in  pan  materia^  that  they  are  to  be  taken  together  in  construing 
the  law  in  relation  to  them.     (6  Bacon's  Abridg.  382.) 

K  a  thing  in  a  subsequent  act  be  within  the  reason  of  a  former 
act,  it  shall  be  taken  to  be  within  the  meaning  of  that  statute.  (8 
How.  656;  12  N.  H.  284.) 
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The  amendments  of  the  Railroad  Act  in  reference  to  the  mode  of 
taking  land,  we  contend,  operated  as  an  amendment  of  the  act  in 
reference  to  water  companies  taking  land,  prescribing  a  new  mode 
of  appointing  commissioners  to  appraise  the  land  and  assess  the 
damages. 

n.  The  County  Judge  erred  in  overruling  the  objections  to 
the  evidence  of  incorporation  of  the  petitioners,  and  that  thej  had 
not  shown  that  they  had  performed  the  conditions  of  the  laws  under 
which  they  claimed  to  be  incorporated,  particularly  the  first  section 
of  the  Act  of  1858,  under  which  act  they  claimed  to  be  incorpo- 
rated, nor  shown  an  acceptance  of  the  Act  of  1859. 

The  Act  of  1858  (Stat.  p.  254),  referred  to  in  the  petition,  con- 
ferred on  George  H.  Ensign  and  his  associates,  certain  powers  and 
rights  to  lay  down  water  pipes,  provided  3,000  feet  were  laid  down 
in  one  year  from  the  passage  of  the  Act  of  1858  (see  Sec.  1st), 
and  provided  they  incorporated  themselves  within  sixiy  days  from 
the  passage  of  the  act.     (See  Sec.  8th  of  the  Act.) 

They  did  mcorporate  themselves  on  the  nineteenth  of  June, 
1858.     (See  Certificate  in  Transcript.) 

On  the  eleventh  of  April,  1859,  and  before  the  year  expired, 
the  Legislature  passed  another  act,  amending  the  act  of  1858,  giv- 
ing George  H.  Ensign  (not  the  incorporation)  two  years,  instead 
of  one,  to  lay  dovm  3,000  feet  of  pipe.  The  incorporation  already 
created  is  not  mentioned  in  the  Act  of  1859.  llie  Act  of  1859 
added  another  section,  declaring  this  act  should  not  in  any  manner 
interfere  with  the  grants  made  to  other  water  companies.  So  far 
this  is  an  abridgment  of  the  former  law,  for  it  contains  no  such 
provision. 

There  is  no  proof  in  the  record,  either  ofiered  or  pven,  that  the 
corporation  accepted  this  latter  act.  It  may  be  that  this  restriction 
seriously  affects  them,  and  therefore  it  must  be  accepted  by  a 
majority  of  the  corporators — not  the  trustees.  Trustees  are  only 
to  administer  the  law  as  it  existed  when  they  were  appointed. 

There  is  no  assignment  by  George  H.  Ensign  of  his  franchise 
under  the  law  of  1859  to  the  corporation.  There  is  no  assent  by 
any  body  shown  of  its  reception,  and  most  surely  there  is  none  pre- 
tended by  the  stockholders.    That  there  must  be  such  an  accept- 
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ance  shown.  (See  Angel  &  Ames  on  Corporations,  58 ;  13  Penn. 
188,  case  of  Clagham  v.  OuUen.^ 

The  evidence  shows  they  did  not  put  down  the  3,000  feet  of 
pipe  till  a  few  days  before  the  two  years  elapsed.  (See  1  Greenl. 
80.)  Corporations  must  prove  their  acceptance  of  a  new  law,  as 
much  as  an  old  one  (17  Maine,  442) ;  must  show  their  acceptance 
of  their  new  charter,  or  a  new  law,  and  their  books  are  the  best 
evidence  of  this. 

in.  The  commissioners  erred  in  not  allowing  the  parties  to 
establish  their  respective  interests  and  title  in  the  land  sought  to 
be  condemned  before  fixing  the  amount  of  damages  to  be  awarded, 
and  the  County  Judge  erred  in  sustaining  on  motion  for  a  new  hear- 
ing the  decision  of  the  commissioners. 

The  old  Railroad  Act  (Sec.  28th)  under  which  this  proceeding 
is  had,  specifies  the  mode  in  which  the  damages  are  to  be  assessed. 
The  petition  is  to  set  forth  the  names  of  the  owners,  claimants, 
tenant,  lessee,  or  incumbrancer,  as  far  as  known.  This  they  do, 
setting  forth  some  as  owners  and  some  claiming  as  lessees.  (See 
petition.)  The  County  Judge  is  to  appoint  commissioners  to  ascer- 
tain '^  the  compensation  to  be  made  to  such  owners  and  persons 
interested  for  the  taking  or  injuriously  affecting  such  lands,"  etc. 
The  comnussioners  are  to  ascertain ''  the  compensation  proper  to  be 
made  to  said  owners  and  parties  interested,  or  injuriously  affected. 
The  Court  upon  proof  that  the  damages  have  been  paid  to  the  par- 
ties entitled  to  tixe  same,  shall  enter  a  rule,"  etc.  It  was  utterly 
impossible  for  the  commissioners  to  ascertain  the  parties'  damages 
without  knowing  their  respective  interests.  The  damages  to  a 
lessee  would  be  entirely  different  fix)m  the  damages  to  an  ovmer.. 

The  jurisdiction  of  the  County  Judge  is  limited  and  special. 
When  the  commissioners  make  their  report,  the  County  Judge 
either  confirms  it,  or  grants  a  new  hearing.  There  his  jurisdiction 
ends. 

rV.  The  commissioners  erred  in  not  viewing  the  premises  after 
hearing  the  testimony,  as  required  by  Sec.  28  of  the  Railroad  Act, 
under  which  they  proceeded. 

Huffene  IA4%y  for  Respondent. 
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Crockbe,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J, 
and  Norton,  J.  concurring. 

The  plainti£&  are  a  corporation  organized  for  the  purpose  of 
introducing  pure  fresh  water  into  the  City  of  San  Francisco,  and 
they  instituted  this  special  proceeding  for  the  purpose  of  condemning 
a  certain  tract  of  land  to  the  uses  of  the  company,  before  the  County 
Judge  of  the  City  and  County  of  San  Francisco.  The  parties  inter- 
ested in  the  property  appeared,  and  on  the  twelfih  day  of  August, 
1862,  the  County  Judge  appointed  commissioners  to  report  the  com- 
pensation to  which  ike  owners  were  entitled.  The  commissioners 
reported  that  the  owners  were  entitied  to  the  sum  of  seven  hundred 
and  fifty  dollars,  which  was  paid  to  the  County  Clerk,  and  the  Coun- 
ty Judge  rendered  a  decree  adjudicating  the  premises  to  the  plaint- 
iflb.  The  defendants  moved  to  set  aside  the  report,  and  for  a  new 
trial,  which  was  denied,  and  thereupon  they  appealed  to  this  Court. 

The  plaintifi  were  organized  under  and  in  pursuance  of  an  Act 
entitied  "An  Act  for  tiie  Incorporation  of  Water  Companies," 
approved  April  22d,  1858  (Stat.  1858,  218),  by  Sec.  2  of  which 
it  is  provided  that  the  mode  of  proceeding  for  the  appropriation  of 
lands  shall  be  the  same  as  prescribed  in  Sees.  27-29  of  the  Act 
providing  for  the  incorporation  of  Railroad  Companies,  passed  April 
22d,  1853,  except  that  such  proceedingg  shall  be  had  before  tiie 
County  Judge  of  the  county  where  the  lands  are  situated.  In 
1861  (Stat.  1861,  228),  this  Sec.  2  was  amended,  by  providing 
that,  where  the  County  Judge  was  interested,  the  proceedings  should 
be  before  the  District  Judge.  Afterwards,  on  the  twentieth  day 
of  May,  1861,  an  entirely  new  act  was  passed  for  the  incorporation 
of  railroad  companies,  not  following  the  order  or  number  of  the  sec- 
tions of  the  Act  of  1853,  but  chang^lg  them  throughout,  and  also 
repealing  the  Act  of  1853. 

The  pluntiffii  in  these  proceedings  foUowed  the  provisions  of 
Sees.  27-29  of  tiie  Act  of  1863,  instead  of  the  revised  Act  of 
1861,  and  this,  it  is  insisted,  was  erroneous,  and  it  is  claimed  that 
the  latter  act  should  have  controlled  the  proceedings.  If  the  new 
railroad  law  of  1861  had  been  merely  amendatory  of  the  Act  of 
1853,  preserving  the  sections  with  their  numbers,  there  would  have 
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been  some  force  in  the  position  taken  by  the  defendants.  But  when 
we  come  to  examine  the  revised  law  of  1861,  we  find  the  sections 
entirely  changed,  and  Hxe  subject  matter  of  these  three  sections  of 
the  Act  of  1853  is  now  foimd  in  Sees.  17,  and  24  to  89  inclusive, 
in  the  Act  of  1861.  K  the  plaintifis*  proceeding  is  to  be  governed 
by  Sees.  27-29  of  tiie  Act  of  1861,  they  will  be  found  entirely 
insu£Scient,  without  the  use  of  other  sections,  to  regulate  the  ac- 
tion of  the  officers  having  jurisdiction  of  the  matter.  We  do  not 
see  how  the  Act  of  1858  can  be  extended  or  construed  to  include 
these  additional  sections,  or  indeed  be  held  to  apply  in  any  way  to 
a  law  not  then  enacted.  The  Act  of  1858  substantially  mcorpo- 
rated  these  three  sections  of  the  Railroad  Law  of  1853  within  its 
provisions,  and  the  repealing  clause  of  the  Act  of  1861  repealed 
the  Act  of  1853  so  far  as  it  applied  to  railroad  companies,  but  sub- 
stantially left  these  three  sections  in  force,  so  far  as  they  were  made 
part  of  the  law  relating  to  water  compauies.  We  see  no  other  mode 
of  carrying  out  the  evident  intention  of  the  Legislature.  It  would 
seem  that  if  it  had  been  their  intention  that  water  compaEiies  should 
be  governed  by  the  proviaions  of  the  new  railroad  law,  they  would 
have  so  expressed  it,  especially  as  at  the  same  session  they  amended 
the  section  relating  to  this  subject  in  the  water  companies'  act.  We 
hold,  therefore,  that  the  proceedingg  were  properly  conducted  in 
accordance  with  the  provifflons  of  these  three  sections  of  the  Act 
of  1853. 

At  the  hearing  before  the  County  Judge  of  the  application  for 
the  appointment  of  conunissioners,  the  plaintiJO^  o£fered  in  evidence 
a  certified  copy  of  the  certificate  of  incorporation,  to  which  the 
defendants  objected :  1st,  that  the  certificate  is  not  in  accordance 
with  the  law  of  April  23d,  1858 ;  2d,  that  it  varies  from  the  com- 
plaint ;  and  3d,  because  the  Act  of  April  23d,  1358,  could  not 
authorize  them  to  incorporate  themselves.  The  Act  of  April  23d, 
1858,  referred  to  (Stat.  1858,  254),  autiiorizes  George  H.  Ensign 
and  his  associates  and  their  assigns,  to  lay  down  iron  water  pipes 
in  the  City  of  San  Francisco,  for  the  purpose  of  furnishing  firesh 
water  to  the  inhabitants,  and  i»rovides  that  3,000  feet  be  laid  down 
within  one  year  fix)m  its  passage  and  water  furnished  therefirom,  and 
that  it  should  not  take  efiect  unless  the  parties  named  in  Sec.  1 


Digitized  by 


Google 


440        SUPREME  OOURT-^TULY  TERM,  1868. 

Spring  Valley  Water  Works  v,  San  Francisoo. 

should  mthin  sixty  days  duly  organize  themselves  in  conformity  with 
the  laws  regulating  corporations.  The  articles  of  association  of  the 
corporation  were  filed  June  19th,  within  the  sixty  days,  signed  by 
Creorge  H.  Ensign,  Henry  Baker,  and  Edward  ^Jones,  and  they 
refer  to  this  Act  of  April  23d,  1858,  and  also  to  the  Act  of  April 
22d,  1858,  authorizing  the  incorporation  of  water  companies,  as 
the  laws  under  which  they  incorporate.  In  1859  (Stat.  1859, 
209)  the  Legislature  passed  an  act  amendmg  Sec.  1  of  the  Act  of 
April  23d,  1858,  thereby  extending  the  time  two  years  for  laying 
down  the  3,000  feet  of  pipe. 

It  is  insisted  that  the  laying  down  of  three  thousand  feet  of  pipe 
in  one  year  was  a  condition,  the  non-performance  of  which  forfeited 
the  rights  conferred  by  the  act  and  vitiated  the  acts  of  incorpora- 
tion, and  that  it  was,  therefore,  necessary  for  the  plaintifls  in  this 
proceeding  to  prove  a  performance  of  that  condition.  The  existence 
of  a  corporation  formed  under  the  general  corporation  laws  of  this 
State  is  proved  by  its  articles  of  association  or  incorporation, 
executed  and  filed  in  accordance  with  the  statute.  A  strict  literal 
compliance  with  all  the  requirements  of  the  statute  is  not  essential, 
and  the  proceedings  will  not  be  held  invalid  for  slight  defects  or 
omissions.  Thus  it  has  been  held,  that  an  omission  of  the  names 
and  number  of  the  trustees  who  are  to  manage  the  concerns  of  the 
company  the  first  year  is  not  a  fatal  defect  (^Mead  v.  Keeler^  24 
Barb.,  S.  C,  20.)  So  of  a  failure  to  file  a  duplicate  of  the  articles 
of  association  with  the  Secretary  of  State  (Oom  v.  Pinckney- 
vilk  Man.  Co.^  17  Illinois,  54 ;  Mokdumne  Hill  M.  Co.  v.  Wood' 
buri/j  14  Cal.  427)  ;  or  where,  in  the  articles  of  association  of  a 
railroad  company,  the  length  of  the  line  of  the  road  was  mcorrectly 
stated  (2Voy  and  BvMand  Railroad  Co.  v.  Kerr^  17  Barb.  S. 
0.  581)  ;  or  a  failure  to  pay  the  ten  per  cent,  of  the  capital  stock 
subscribed  at  the  organization  (Baton  v.  AyoinwaU,  10  N.  Y 
119 ;  AbboU  v.  AspinwaUy  26  Barb.  S.  G.  202)  ;  or  a  failure  on 
the  part  of  the  commissioners  appointed  to  receive  subscriptions  to 
the  stock  to  follow  the  requirements  of  the  law  (^McFarland  v. 
Triton  Ins.  Co.^  4  Denio,  392 ;  Judah  v.  American  L.  S.  Ins.  Co.j 
4  Ind.  334) ;  or  stating  the  name  of  a  city  as  ''  the  place  fo 
busmess  "  instead  of  <^  the  principal  place  of  busmess,''  as  reqmred 
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by  the  law  (17  Cal.  132).  It  is  also  held  that  a  liberal  constnic- 
tion  is  to  be  adopted  with  regard  to  the  acts  required  to  create  a 
corporation,  and  every  presumption  is  to  be  indulged  in  favor  of  its 
legal  existence  after  it  has  gone  into  operation.  (Judah  v.  Ameri- 
can  L,  S.  Im,  Co.^  4  Ind.  384 ;  Dunning  v.  New  Albany  <md 
Salem  B.  B.  Co.,  2  Id.  437 ;  17  HI.  64  ;  Ang.  &  Ames  on  Corp. 
573.)  And  when  a  corporation  has  gone  into  operation,  acting 
under  a  charter  granted  upon  a  condition  precedent,  it  will  be  pre- 
sumed that  the  condition  has  been  performed.  (Ang.  &  Ames  on 
Corp.  59.)  It  has  also  been  held  that  the  irregular  or  non-per- 
formance of  acts  relating  to  the  organization  of  the  corporation  can 
only  be  investigated  in  a  direct  proceeding  instituted  by  the  State 
for  that  purpose,  and  not  in  a  collateral  action.  (McFarlan  v. 
7}riton  Ins.  Co.,  4  Denio,  892 ;  Uaton  v.  Aspinwall,  19  N.  Y. 
119 ;  Caryl  v.  McUlrath,  8  Saoford,  S.  C,  176.)  So,  too,  of 
those  acts  which  are  not  made  prerequisites  of  the  exercise  of  cor- 
porate powers,  but  which  operate  as  a  forfeiture  of  the  corporate 
franchise.  (^Mokdumne  ffiU  Mining  Co.  •v.  Woodbury,  14  Cal. 
424 ;  People  v.  Manhatten  Co.,  9  Wend.  351.)  This  last  case  is 
directiy  in  point  upon  the  question  raised  by  the  defendants.  The 
act  incorporating  the  Manhatten  Company  required  that  they 
should  within  ten  years  from  the  passage  of  tiie  act  furnish  a 
supply  of  pure,  wholesome  water  sufficient  for  all  the  citizens  of 
New  York  agreeing  to  take  water  upon  the  terms  of  the  company, 
and  this  time  was,  by  a  subsequent  act,  extended  ten  years :  ihdd, 
that  this  was  a  dtfeasance,  and  not  a  condition  precedent,  to  the 
exercise  of  corporate  powers,  and  that,  even  after  the  time  had 
expired,  they  were  not  bound  to  prove  a  performance  of  the  condi- 
tion to  show  a  present  right.  The  objection  of  the  defendants  that 
the  plaintifb  did  not  prove  a  performance  of  this  condition  does  not 
afiect  the  rights  of  the  plamtiffi  m  these  proceedmgs. 

As  ahready  stated,  an  act  was  passed  in  1859  amending  Sec.  1 
of  the  Act  of  1858,  so  as  to  extend  the  time  for  the  performance 
of  this  condition,  and  it  is  objected  that  there  was  no  proof  that  the 
plaintiffi  ever  accepted  this  amendatory  act.  Where  a  corporation 
is  created  by  a  special  charter  or  act  of  incorporation  it  has  been 
held  that  in  order  to  complete  the  creation  the  charter  must  be 
29 
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accepted  by  the  persona  incorporated.  (Ang.  &  Ames  on  Corp. 
Sees.  81,  82.)  But  this  rule  of  law  has  no  application  whatever 
to  corpoi*ations  formed  under  general  laws  like  those  of  this  State, 
where  the  corporators  are  the  acting  party  m  creating  the  corpora- 
tion. In  the  present  case  a  law  is  passed  for  the  special  benefit 
of  the  plaintifiEs,  and  in  such  case  the  presumption  is  that  they  ask 
for  its  passage,  or  that  they  have  accepted  it,  and  no  express 
acceptance  is  required  to  be  shown.  (Ang.  &  Ames  on  Corp. 
Sec.  83.) 

It  is  also  objected,  that  there  is  no  pi^f  of  any  assignment  &om 
Ensign  and  his  associates  to  the  plaintifis  of  the  franchise  or  privi- 
leges granted  by  the  Act  of  1858  and  the  amendatory  Act  of 
1859  to  the  former.'  No  such  assignment  is  necessary.  The  grant 
was  to  Ensign  and  his  associates,  and  one  of  its  express  conditions 
was  that  they  were  to  incorporate  themselves,  and  when  they  did 
so  the  franchise  immediately  vested,  by  operation  of  law,  in  the 
corporation.  The  extension  of  time  granted  by  the  Act  of  1859 
was  for  the  benefit  oi^  the  corporation,  and  no  assignment  under  it 
was  necessary.  The  Act  of  1859  in  no  sense  affected  the  organiza- 
tion of  the  corporation. 

It  is  also  urged  that  the  commissioners  erred  in  not  allowing  the 
parties  to  prove  the  respective  claims  set  up  by  them  to  the  land. 
Sec.  28  of  the  Railroad  Law  of  1853  provides,  that  companies 
desiring  to  procure  any  lands  shall  file  a  petition  praying  the  ap- 
pointment of  commissioners  to  ^^  ascertain  the  compensation  to  be 
made  to  the  owners  and  persons  interested."  ^^  The  commissioners 
having  heard  the  proo&  and  aUegations  of  the  parties,  three  or 
more  of  said  commissioners  shall,  after  viewing  the  premises,  witii- 
out  fear,  favor,  or  partiality,  ascertain  and  certify  the  compensation 
proper  to  be  made  to  the  said  owners  and  parties  interested  for 
the  land,  real  estate,  and  property  so  to  be  taken  or  injuriously 
affected."  In  proceedmgs  of  this  character,  to  condem  land  for 
railroad  purposes,  it  is  usual  to  include  in  one  petition  several  tracts 
on  the  line  of  the  road,  each  tract  having  its  owner  or  owners,  and 
often  there  are  several  adverse  and  conflicting  claimants  of  the 
same  tract.  The  duties  of  the  commissioners  are  plain  and  simple. 
They  are  merely  to  ascertain  and  report  the  compensation  to  which 
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the  owners  of  each  particular  tract  of  land  are  entitled ;  and  for 
the  purpose  of  ascertaining  the  amount  of  such  compensation,  they 
are  required  to  hear  the  proofs  and  allegations  of  the  parties,  and 
to  personallj  yiew  the  premises.  The  market  value  of  the  land 
taken  is  the  main  ingredient  of  this  estimate,  though  now,  by  the 
Act  of  1861,  they  are  required  to  make  allowance  for  any  benefit 
or  advantage  that  in  their  opinion  will  accrue  to  the  owners  by 
reason  of  the  construction  of  the  railroad ;  but  that  is  not  an  ele- 
ment of  the  estimate  in  this  case.  The  commissioners  are  selected, 
not  for  their  supposed  judicial  abilities,  but  for  their  good  judgment 
in  estimating  the  value  of  property,  and  their  disinterestedness.  It 
is  no  part  of  their  duties  to  hear  evidence  and  determine  the  right, 
title,  and  interest  of  each  claimant  of  the  several  tracts  of  land, 
whether  such  claims  are  conflicting  or  not.  The  Court  or  Judge 
before  whom  the  proceedings  are  conducted,  and  not  the  commis- 
sioners, is  the  proper  tribunal  to  determine  such  questions.  After 
the  report  of  the  commissioners  is  made  and  filed,  and  the  money 
piud  into  the  hands  of  the  County  Clerk,  the  Court  or  Judge  can, 
on  motion,  distribute  the  same  among  the  several  owners  and  claim- 
'  ants,  according  to  the  extent  of  their  several  interests;  and,  if  there 
are  adverse  or  conflicting  claims,  can  determine  them,  and  award 
the  compensation  to  the  person  really  entitled.  When  there  are 
no  questions  as  to  who  are  the  real  owners  of  the  tract,  and  there 
are  several  persons  having  divided  or  undivided  interests  therein,  it 
is  proper  for  them  to  set  forth  such  interests  in  their  answer  to  the 
petition,  and  ask  that  the  same  may  be  separately  estimated,  and 
tbtre  would  be  no  impropriety  in  the  Court  or  Judge  directing  the 
commissioners  to  make  such  separate  estimate  and  their  reporting 
accordingly.  This  is  a  matter  depending,  however,  upon  the  sound 
discretion  of  the  Court  or  Judge.  There  is  nothing  m  the  statute 
which  requires  the  conmiissioners  to  determine  these  questions  of 
title,  or  which  requires  them  to  report  the  amount  of  compensation 
each  of  the  claimants  of  the  same  tract  is  entitied  to.  In  this  case 
the  commissioners  refused  to  hear  evidence  upon  questions  of  titie 
and  ownership,  and  reported  a  gross  sum  as  the  proper  compensation 
for  the  tract,  and  in  this  there  was  no  error.  The  Coimty  Judge 
is  competent  to  distribute  this  sum  among  the  several  owners 
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acoording  to  the  extent  of  their  interests,  and  can,  if  necessary, 
hear  evidence  ilpon  those  questions. 

The  conunissioners  viewed  the  premises  h^ore  hearing  the  evi- 
dence and  declined  to  view  them  after  the  testimony  was  closed, 
and  this  refusal  is  also  alleged  as  error.  The  statute  requires  that 
they  shall,  after  viewing  the  premises,  ascertain  and  cer^  the 
compensation  proper  to  be  made.  Under  the  statute  they  can 
make  this  view  at  any  time  before  making  their  estimate  and 
report.  Whether  this  is  done  before  or  after  hearing  the  evidence, 
depends  upon  their  own  discretion.  There  is  a  manifest  propriety 
in  making  this  inspection  before  hearing  the  evidence,  as  thereby 
they  will  be  tiie  better  able  to  understand  and  apply  the  testimony. 

Judgment  aflbmed. 


ROGERS  V.  SOGGS  €t  al. 

Thb  right  to  the  use  of  growing  wood  and  timber  upon  the  public  mineral  lands, 
as  between  the  claims  of  miners  on  the  one  hand  and  agricnltorists  on  the 
other,  is  goYemed  bj  the  role  of  priority  of  appropriation. 

The  possession  of  public  land  in  the  mineral  districts  of  this  State,  acquired  and 
held  in  accordance  with  the  possessory  act  for  agricultural  purposesi  carries 
with  it  the  right  to  the  wood  and  timber  growing  thereon,  and  this  right  is 
superior  to  that  of  subsequent  locators  of  mining  claims  who  need,  and  seek 
to  use,  the  wood  and  timber  for  carrying  on  their  mining  operations. 

Iq  an  action  between  occupants  of  the  public  lands  neither  party  can  claim  a  right 
to  the  growing  timber  thereon  under  the  laws  of  the  United  States.  The 
cutting  or  destruction  of  the  timber  by  any  occupant  is  expressly  prohibited 
by  Act  of  Congress  of  March  2d,  1881.  # 

Appeal  from  the  Fourteenth  Judicial  District. 

The  Court  below,  to  whom  the  case  was  submitted  without  a 
jury,  found  the  &cts  as  follow^ :  ^^  At  the  commencement  of  this 
action  and  for  several  jears  prior  thereto,  plaintiff  was  in  posses- 
sion of  a  tract  of  land  or  ranch  on  the  public  domain  in  Nevada 
County,  containmg  about  one  hundred  .acres,  which  he  used  for 
agricultural  purposes  and  held  under  the  possessory  act  of  this 
State,  having  all  the  titles  thereto  that  can  be  acquired  by  virtue 
of  a  compliance  with  the  provisions  of  said  act.    He  resided  on  the 
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land  with  his  family,  and  had  erected  thereon  valuable  improve- 
ments, consisting  of  buildings,  orchards,  yinejards,  ornamental 
trees,  etc.,  at  an  expense  of  about  $8,000.  Nearly  one-fourth  of 
ike  tract  was  under  cultivation,  the  balance  is  in  a  wild  state,  and 
a  portion  is  covered  with  oak  and  pine  trees,  enough  in  all,  probsr 
blj,  to  make  five  or  six  hundred  cords  of  wood.  The  tract  lies  on 
the  side  of  the  hill  which  forms  the  north  bank  of  Deer  Creek — 
the  creek  being  the  southerly  line — and  a  portion  of  the  ground  is 
very  steep  and  rugged.  Upon  the  lands  immediately  surrounding 
this  iaract  the^timber  has  nearly  all  been  destroyed.  On  several 
parts  of  the  ranch  gold  has  been  found  and  mining  has  been  carried 
on,  but  in  the  particular  portions  on  which  the  trees  were  cut  by 
defendants  it  is  not  shown  that  there  is  or  was  any  minerals.  At 
or  near  the  westerly  boundary  of  this  tract  the  defendants,  who  are 
miners,  have  a  set  of  quartz  claims  and  a  quartz  mill,  used  in 
extracting  the  gold  from  the  rock  taken  from  said  claims.  The 
ledge  upon  which  the  claims  are  situated  runs  in  the  same  general 
direction  with  the  said  westerly  line  of  plaintiff's  ranch.  For  the 
distance  of  two  hundred  feet,  or  thereabouts,  from  the  creek,  the 
surface  or  ^  croppmgs '  of  the  ledge  is  in  whole  or  in  part  within 
plaintiff's  land — ^from  thence  it  is  without  said  line ;  but  the  ledge 
dips  or  inclines  towards  and  under  plaintiff's  land,  at  an  angle  of 
about  forty-five  degrees,  and  the  point  at  which  defendants  are  at 
work  imderground,  by  means  of  tunnels,  is  beneath  a  portion  of 
the  ranch.  The  mill  of  defendants  stands  very  near  the  westerly 
line  of  the  ranch,  but  entirely  outside  of  it.  In  order  to  extract 
the  gold  from  the  quartz  in  a  practicable  and  advantageous  manner, 
it  is  necessary  for  defendants  to  have  wood  for  the  purpose  of  heat- 
ing water  to  be  used  in  the  amalgamatory  process,  and  for  this  pur^ 
pose  they  cut  the  trees  complsdned  of.  They  were  cut  at  a  point 
on  plamtiff 's  ranch  about  twelve  hundred  feet  firom  the  nearest 
point  of  the  surface  of  defendants'  claims.  The  trees  cut  were 
native  forest  trees,  and  were  taken  from  that  portion  of  the  ranch 
which  had  never  been  in  any  manner  cultivated  or  improved. 
Owing  to  the  scarcity  of  timber  in  the  vicinity,  and  the  steepness 
and  ruggedness  of  the  ground  which  renders  the  mill  diflScult  of 
access,  defendants  cannot  obtain  wood  firom  any  source  in  the  inmie- 
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diate  neighborhood  other  than  the  land  of  plaintiff.  But  defendants 
covld  obtam  wood  by  pui'chasmg  it  from  parties  at  some  distance — 
of  course  at  a  greater  cost.  It  is  necessary  for  defendants  to  use 
about  fifty  cords  of  wood  per  year.  I  find  that  defendants  cut  on 
plaintiff's  land  as  aforesaid  twenty-eight  trees,  worth  in  the  aggre- 
gate fifty  dollars.  In  the  mining  district  where  these  claims  are,  it 
is  the  custom  with  miners  to  locate  quartz  claims  one  hundred  feet 
wide  on  the  surface— fifty  feet  each  way  from  the  center  of  the 
ledge — ^but  running  with  its  dips  and  inclinations.  Plaintiff  claims 
that  all  the  wood  now  on  his  ranch  is  not  more  than*  sufficient  for 
his  fire-wood  and  domestic  purposes,  and  also  that  he  had  recently 
sold  some  wood  to  persons  living  in  the  neighborhood." 
Judgment  was  rendered  for  defendants,  and  plaintiff  appeals. 

John  GrarbeTy  for  Appellant. 

I.  To  justify  an  entry  on  lands  held  for  agricultural  and  gradng 
purposes,  the  miner  must  show  affirmatively  that  the  lociis  in  guOj 
the  very  ground  entered  upon,  is  mineral  land.  The  ranchman  who 
either  incloses  or  complies  with  the  possessory  act  has  a  good  and 
indefeasible  right  and  title,  as  of  fee,  against  all  the  world,  except 
where  the  land  is  mineral  land,  etc.,  then  if  none  of  plaintiff's 
tract  contained  mineral,  the  miners  could  enter  on  no  part  of  it. 
K  of  his  one  hundred  acres  fifty  only  contain  minerals,  on  that  fifty 
alone  can  the  miner  enter.  This  seems  clear,  because  the  statute 
and  the  law  give  the  miner  this  right  of  entry  only  when  and 
because  it  contams  gold.  K  the  land,  or  any  part  of  it,  contain  no 
gold,  there  is  no  necessity  or  pretext  for  the  entry. 

The  mere  position  of  the  lines  of  the  plaintiff's  survey  can 
neither  ^ve  or  take  away  this  right  of  entry,  for  there  is  no  con- 
nection between  the  lines  and  the  right  of  the  miner.  If  he  have 
the  right,  it  is  on  other  grounds  and  for  other  and  more  substantial 
reasons,  for  the  purpose  of  extracting  the  mineral  it  contains,  to 
prevent  monopoly,  etc.  K  I  take  up  mineral  land,  I  take  it  subject 
to  this  right  of  entry ;  if  I  take  up  non-mineral  land,  I  take  it 
absolutely ;  if  I  take  up  land  partly  mineral  and  partly  not,  I  take 
it  partly  subject. 

n.    Defendants  must  be  at  least  confined  to  the  boundaries  of 
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iheir  claim.  The  law  never  contemplated  that  the  mmer  who  had 
located  a  small  claim  on  one  comer  of  a  ranch  could  trespass  over 
the  whole  ranch  ad  libitum^  even  if  it  all  contained  minerals.  Such 
a  privilege  cannot  be  said  to  be  in  any  sense  necessary,  nor  its 
exercise  bona  fide. 

In  Burdge  v.  Underwood  (6  Cal.  46)  a  case  very  like  this  was 
presented,  the  case  of  a  miner  attempting  to  dig  a  <Utch  through  a 
ranch  to  his  claims,  outside  the  limits  of  the  ranch.  The  ditch 
there  was  conceded  to  be  necessary  to  the  working  of  the  claims ; 
true,  it  could  have  been  dug  elsewhere  at  a  greatly  increased  cost. 
Here  the  wood  could  be  purchased  at  a  slightly  increased  cost,  viz. : 
seventy-five  dollars  per  annum.  It  was  held  a  trespass.  K  that 
case  was  decided  upon  the  ground  that  the  claims  were  not  on  the 
ranch,  it  is  authority  for  us ;  because  here  the  mill  was  also  outside 
our  lines,  and  because,  as  we  have  endeavored  to  show,  if  the 
miner  can  go  outside  of  his  claim  the  limits  of  the  ranch  will  not 
stop  his  encroachment. 

m.  The  evils  to  be  prevented  by  the  policy  of  the  law  giving 
the  right  of  entiy  to  miners,  will  none  of  them  be  entailed  by  the 
decision  we  ask  m  this  case.  From  such  a  ruling  no  monopoly  can 
arise.  The  full,  free,  and  beneficial  working  of  the  mines  will  still 
be  easy  and  practicable.  On  the  other  hand,  to  sustain  defendants' 
pretensions  would  lead  to  consequences  the  most  ruinous  and  absurd. 

This  Court  has  settied  that  the  farmer  will  be  protected  in  all 
cases,  except  where  an  invasion  of  his  rights  is  necessary  and  indis- 
pensable. What  is  the  meaning  of  these  terms  in  this  connection  ? 
We  can  see  plainly  that  in  Clark  v.  Duval  the  building  of  the 
reservoir  and  the  use  of  the  water  were  necessary  and  indispensa- 
ble ;  that  without  them  the  right  to  mine  or  enter  would  be  a  bar^ 
ren  right.  But  is  this  so  as  to  timber  in  any  case?  Would 
defendants'  right  to  their  ledge  be  worthless  without  the  right  to 
this  timber  7  In  Smith  v.  Doe  the  Court  say,  the  use  must  be 
reasonable,  and  with  just  respect  -  to  the  farmer's  rights.  What 
does  this  limitation  signify?  Simply  that  those  privileges,  and 
those  only,  must  be  allowed  to  the  miner,  without  which  he  could 
not  mine  beneficially  and  to  advantage — those  which  are  necessary 
and  indispensable.    The  same  rule  which  has  always  been  applied 
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in  cases  of  a  license  or  reservation.  (Collier  on  Mines,  58  et  aeq. ; 
Darcy  t.  ArTcwiih^  Hobert,  284 ;  Cardigan  v.  Armiiage^  2  B.  & 
Cress.  197 ;  Broadbeat  v.  WWces^  Willis,  85.) 

SearU  and  NileSj  for  Respondents,  referred  to  the  opinion  of  the 
District  Judge  filed  in  the  Court  below,  as  showing  sufficient  rea- 
sons for  sustaining  his  judgment.  The  following  is  a  copy  of  that 
opinion : 

"  The  question  of  law  to  be  decided  is,  had  defendants,  by  virtue 
of  their  ownership  of  their  mining  claims  and  as  incident  thereto, 
the  right  to  cut  wood  on  plaintiff's  ranch,  outside  of  the  surface 
limits  of  their  claim,  sufficient  to  carry  on  and  complete  their  minr 
ing  process  ?  The  question  is  an  important  one ;  for  although  each 
case  of  this  nature  must  be  determined,  in  a  great  measure,  upon 
its  own  particular  facts,  still  the  decision  of  this  cause  must  involve 
principles  applicable  to  a  large  class  of  mining  cases  yet  to  be 
determined.  Plaintiff  contends  that  although  the  miner  may  enter 
upon  mineral  land  held  for  agricultural  purposes,  he  can  only  use 
that  portion  of  it  which  actually  contains  mineral.  This  position 
is,  I  think,  incorrect.  Whatever  rights  a  miner  has  in  the  land 
adjoining  his  claim  does  not  depend  upon  the  composition  of  the 
soil  in  such  land.  If,  for  instance,  in  order  to  work  his  claim,  it 
be  necessary  to  build  a  reservoir  at  some  distance  irom  his  lines,  he 
has  the  undoubted  ri^t  so  to  do,  whether  the  ground  selected  for 
his  reservoir  contain  gold  or  not.  This  was  expressly  decided  in 
Clark  V.  Ihwal  (16  Cal.)  and  in  Burdge  v.  Underwood  (6  Id.) 
where  mmers  dug  a  ditch  through  a  ranch  a  mile  distant  &om  their 
claims — and  where  but  a  small  portion  of  the  ranch  was  shown  to 
contain  gold — ^the  decifflon  would  evidently  have  been  for  the  miners 
had  not  the  ditch  interfered  with  land  held  for  other  than  agricul- 
tural purposes.  The  miner,  therefore,  undoubtedly  has  9ome  rights 
on  the  public  land  adjoining  his  claim  whether  such  land  contains 
gold  or  not ;  and  the  question  is,  has  he  the  right  to  take  wood 
from  such  land  sufficient  to  carry  on  his  mining  operations  ?  The 
Supreme  Court  of  this  State  has  not  decided  this  exact  question, 
but  I  think  it  has  established  the  principle  upon  which  it  should  be 
determmed.    An  examination  of  all  the  cases,  from  BxeJu  v.  Bdl 
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down,  shows  that  in  every  instance  where  the  rights  of  the  miner 
have  come  into  conflict  with  those  of  the  agriculturist,  holding  sim- 
ply as  such  and  not  by  virtue  of  valuable  improvements,  the  latfcer 
have  been  held  almost  eniirely  subordinate  to  the  former.  The 
theory  of  all  the  cases  is,  that  the  mineral  region  of  California  has, 
by  both  the  General  and  State  Governments,  been  exempted  firom 
location  for  agricultural  purposes,  a%  against  miners.  In  MgOUvt 
todc  V.  Brydm  the  Court  says,  that  the  General  Government 
reserves  the  mines  from  the  operation  of  preemption  laws  and 
refuses  to  grant  patents  therefor ;  tiiiat  the  plidntiff  in  that  case  had 
acquired  no  right  from  the  General  Grovemment,  and  that  the  State 
Government  in  declaring  what  lands  may  be  possessed  for  agricul- 
tural and  grazing  purposes  expressly  excepts  lands  containing  pre- 
cious metals.  The  possessory  act  of  this  State  provides  that  miners 
may  work  minmg  land  located  for  agricultural  purposes  ^  as  freely 
and  unreservedly '  as  if  no  such  location  had  been  made.  All 
other  occupants  of  the  public  mineral  land  stand  upon  equal  footing 
and  the  first  appropriation  takes ;  but  this  rule  does  »ot  obtain  with 
respect  to  the  agriculturist — ^he  takes  in  subordination  to  the  miner. 
He  cannot  prevent  the  miner  from  working  ^  freely  and  unreserv- 
edly,' except  that  the  latter  cannot  destroy  valuable  and  permanent 
improvements.  In  Mtzfferald  v.  Urtan  (5  Cal.)  the  Court  uses 
this  language :  '  The  occupant  may  rely  upon  his  possession  as 
against  a  mere  trespasser,  and  the  fact  that  the  land  is  upon  the 
public  domaiu  or  contains  precious  metals,  will  aflTord  no  authority 
to  third  persons  entering  upon  his  possessions,  except  in  the  cases 
allowed  by  the  statute.  Tliese  cases  are :  1st,  when  the  land  is 
used  for  grazmg ;  2d,  for  agricultural  purposes.'  These  and  nu- 
merous other  cases  establish  the  absolute  and  unconditional  right 
of  a  citizen  to  mine  on  any  portion  of  the  public  mineral  region, 
whether  located  for  agricultural  purposes  or  not.  And  it  must  be 
remembered  that  plaintiff  claims  entirely  under  his  location  for 
agricultural  purposes — not  by  virtue  of  permanent  improvements 
or  upon  the  ground  that  he  occupies  the  premises  for  any  other 
purposes  than  those  mentioned  in  the  statute  under  which  he  holds. 
What  then  does  the  ^  right  to  mme '  include  ?  Certainly  not  the 
mere  privilege  of  diggmg  within  the  narrow  boundaries  prescribed 
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by  local  custom  as  the  limits  of  mining  claims.  These  local  cus- 
toms designating  the  size  of  claims  are  intended  simply  to  limit 
miners  as  against  other  miners^  not  as  against  the  agriculturist. 
And  the  right  is  not  amply  to  dig,  but  to  mme,  and  to  use  all  the 
elements  or  products  of  the  land  necessary  to  conduct  and  com- 
plete the  mining  process.  In  the  case  of  Tartar  v.  The  Spring 
Oredc  Co.  (5  Cal.)  a  company  of  miners  sought  to  take  water  away 
from  the  owners  of  a  saw  mill  who  were  the  prior  appropriators. 
The  Court  decided  that  this  could  not  be  done — the  owners  of  the 
saw  mill  occupying  an  entirely  different  podtion  from  that  of  an 
agriculturist — ^but  uses  this  language :  ^  The  appellants  insist  that 
as  the  State  has  granted  the  franchise  of  digging  gold,  all  of  the 
incidents  necessary  to  that  purpose — ^wood,  water,  etc. — ^must  fol- 
low. This  is  certainly  the  doctrine  of  the  Common  Law,  and  would 
be  held  decisive  of  this  case  in  the  absence  of  any  other  right  to 
contradict  it.  But  m  previous  decisions  we  have  ^own  that  there 
is  nothing  sufficiently  expressive  in  the  character  of  that  legislation 
to  warrant  an  interference  with  the  already  acquired  rights  of  indi- 
viduals, eaxept  in  the  single  ease  of  agricultural  lands  J  In  Clark 
V.  Duval  (15  Cal.)  plaintiff  held  land  for  agricultural  purposes, 
both  under  the  possessory  act  and  by  actual  inclosure.  Defendants 
entered  upon  the  land  to  mine ;  located  claims  on  one  part  of  it, 
and  constructed  reservoirs,  ditches,  and  flumes  on  other  portions  of 
it.  In  delivering  its  opinion  the  Court  says :  ^  In  giving  effect  to 
the  policy  of  the  Le^lature  we  must  hold,  that  tiie  miner  is  not 
confined  to  a  mere  right  of  entry  and  egress,  and  a  right  to  dig 
the  soil  for  gold.  Whatever  is  indispensable  to  the  exercise  of  the 
privilege  must  be  allowed  him,  else  it  would  be  a  barren  right  sub- 
serving no  end.  But  the  substantial  thing  is  a  right  to  use  the 
land  upon  which  he  goes,  not  merely  to  dig  but  to  mine — and  so  to 
use  the  land  and  such  elements  of  the  freehold  or  inheritance,  of 
which  water  is  one,  as  to  secure  the  benefits  which  were  designed.' 
It  will  be  noticed  that  in  these  cases  the  miners  used  land  outmde 
of  the  limits  of  their  mining  claims,  and  that  all  the  land  so  used 
was  not  shown  to  be  actually  gold-bearing  soil.  In  fact,  without 
deciding  that  all  the  land  in  a  gold-bearing  district  must  be  consid- 
ered mineral  land,  it  is  not  going  too  fiur,  I  think,  to  say  that  all  of 
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a  small  tract  of  an  hundred  acres  should  be  classed  as  mineral  land 
within  the  meaning  of  the  decisions  when,  as  in  the  case  at  bar, 
gold  has  been  discovered  and  mining  carried  on  upon  several  differ- 
ent parts  of  the  tract.  It  appears,  also,  from  these  decisions,  that 
wood  is  one  of  the  elements  of  the  land  that  may  be  used  by  the 
mner.  It  is  contended,  however,  that  under  the  rule  in  Clark  v. 
Duvaly  only  those  elements  of  the  soil  which  are  absolutely  neces- 
sary to  the  process  of  mining  can  be  taken  by  the  miner ;  that  in 
the  case  at  bar  the  wood  on  plsdntiff's  land  was  not  necessary 
because  defendants  might  have  obtained  wood,  by  purchase,  £rom 
other  sources ;  and  that  m  as  large  a  busmess  as  ihat  of  defend- 
ants—in which  they  have  from  $100,000  to  $200,000  employed— 
the  difference  of  cost  between  fifty  cords  of  wood  cut  on  plaint- 
iff's land  and  the  same  amount  purchased  from  third  parties,  is 
too  trivial  a  matter  to  be  called  a  necessity.  But  this  is  too  nar- 
row a  view  of  the  necessity  contemplated  in  that  decision.  The 
necessity  is,  not  that  the  wood  growing  on  plaintiff's  ranch  is  indis- 
pensable to  the  working  of  defendants'  claims,  but  that  wood  from 
some  source  is  necessary ;  and  wood  being  necessary  defendants 
may  take  it  from  plaintiff's  land.  It  must  be  remembered  that  the 
right  of  the  miner  is  not  a  mere  special  privilege  or  easement,  in 
the  land  of  another,  circumscribed  and  overshadowed  by  the  supe- 
rior title  of  the  agriculturist ;  it  is  an  original,  independent,  and 
superior  right,  paramoimt  to  that  of  the  agriculturist,  and  subject 
to  which  the  latter  locates.  In  determining,  therefore,  what  inci- 
dents follow  this  right,  we  must  give  to  the  language  of  the  Courts 
used  in  reference  to  the  subject,  not  a  strict  but  a  liberal  construc- 
tion. I  think  that  in  the  case  at  bar,  the  right  to  take  wood,  as 
exercised  by  defendants,  belonged  to  them  by  virtue  of  their  own- 
ership of  their  said  mining  clidms  and  as  incident  thereto.  From 
the  foregoing  views  it  follows,  as  a  final  conclusion  of  law,  that 
defendants  had  the  right  to  do  the  things  complained  of  in  the  com- 
plaint, and  that  they  have  the  right  to  cut  and  take  away  from  the 
said  land  of  plaintiff  sufficient  of  the  native  forest  trees  growing 
thereon  to  carry  on  their  said  mining  process  as  aforesaid,  provided 
that  in  so  doing  they  may  not  injure,  destroy,  or  interfere  with  any 
of  the  valuable  and  permanent  improvements  of  plaintiff." 
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Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C,  J. 
coneorrmg. 

This  is  an  action  to  recover  damages  for  cutting  timber  on  plaint- 
iff's land,  and  for  an  injunction  against  any  fiiture  acts  of  the  same 
kind.  It  appears  iliat  for  several  years  prior  and  up  to  the  com- 
mencement of  this  action,  the  plaintiff  was  in  the  possession  of  a  tract 
of  about  one  hundred  acres  of  public  land  in  one  of  the  mineral  dis- 
tricts, which  he  held  under  the  possessory  act  of  this  State,  the 
provi^ons  of  which  he  had  fully  complied  with.  He  resided  on  the 
land  with  his  family,  and  had  put  thereon  valuable  improvements, 
consisting  of  buildings,  orchards,  vineyards,  ornamental  trees,  etc., 
at  an  expense  of  about  $8,000.  A  portion  of  the  tract  was  under 
cultivation,  and  the  remainder  in  its  wild  state,  a  portion  of  the 
latter  bemg  covered  with  oak  and  pine  trees.  At  several  places 
on  the  ranch  gold  had  been  found  and  mining  carried  on,  but  not 
on  those  portions  where  the  timber  in  controversy  was  cut.  The 
defendants  are  miners,  owning  and  working  quartz  claims.  About 
two  hundred  feet  of  their  quartz  ledge  is  on  plaintiff's  land,  near 
the  boundaiy  line,  and  the  ledge  dips  under  plaintiff's  land  at  an 
angle  of  about  forty-five  degrees.  The  defendants  also  own  and 
work  a  quartz  mill,  for  the  crushing  of  the  rock  from  their  claims, 
which  is  located  near  plaintiff's  land.  The  defendants  are  com- 
pelled to  use  wood  to  heat  the  water  used  in  the  amalgamatory  pro- 
cess, in  their  mill,  and  they  cut  wood  upon  the  plaintiff's  land, 
about  twelve  hundred  feet  from  the  claims,  for  this  purpose,  which 
constitutes  the  trespass  complained  of.  Upon  this  state  of  fiu^ts  the 
Court  below  rendered  judgment  for  the  defendants,  from  which  the 
plaintiff  appeals. 

Under  the  laws  of  this  State,  any  citizen  of  the  United  States 
may  enter  upon  and  hold  an  amount  of  the  public  domain,  whether 
within  the  mineral  districts  or  not,  or  whether  containing  mines  or 
not,  not  exceeding  one  hundred  and  sixty  acres.  He  has  the  right 
to  occupy  and  improve  it,  cultivate  the  soil,  plant  orchards  and 
vineyards,  and  apply  it  to  such  uses  as  he  may  deem  most  advan- 
tageous to  himself.  But  his  possession  of  the  land  for  the  common 
usual  purposes  of  grazing  and  agriculture,  is  subordinate  to  the 
right  of  the  miner,  who,  when  acting  in  good  faith,  has  the  right  to 
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enter  upon  any  tract  of  land  held  by  another  merely  for  agricultural 
or  grazing  purposes,  and  to  mine  the  same,  doing  no  more  injury  to 
the  premises  than  may  be  necessary  to  enable  him  to  work  the  mine 
in  the  most  practicable  manner. 

The  policy  of  this  State  is  ^^  to  permit  settlers  in  all  capacities  to 
occupy  the  public  lands,  and  by  such  occupation  to  acquire  the 
right  of  undisturbed  enjoyment  against  all  ihe  world  but  the  true 
owner."  (Tartar  v.  T'he  Spring  Creek  Water  and  Mhdng  Co., 
5  Cal.  895.)  This  right  of  possession  is  exclusive  of  all  others, 
except  the  miner,  who  has  the  right  to  enter  upon  any  tract  of  min- 
eral land  which  may  be  occupied  by  another  merely  for  agricultural 
or  grazing  purposes,  and  to  locate  his  mining  claim  thereon,  accord- 
ing to  the  usage  and  custom  of  miners — ^to  pass  and  repass  over  the 
land  in  going  to  and  from  his  cliuma ;  to  dig  up  the  soil,  sink  shafts, 
run  tunnels,  and  do  all  other  acts  necessary  and  proper  to  enable 
him  to  work  his  claim  efficiently,  being  careful  to  do  no  unnecessary 
injury  to  the  land. 

Such,  in  general  terms,  are  the  rights  of  the  miner ;  but  these 
rights  are  subject  to  limitations  and  restrictions,  necessary  to  prevent 
an  interference  with  rights  of  property  vested  in  others,  and  which 
are  entitied  to  equal  protection  witii  his  own.  Thus  he  has  no  right 
to  use  water  to  work  his  mine  which  has  been  appropriated  to  other 
le^timate  purposes.  (Jrwm  v.  PhiUipB^  5  Cal.  140 ;  Tartar  v. 
The  Spring  Creek  Water  and  Mining  Comyany^  Id.  396.)  Nor 
has  he  a  right  to  dig  a  ditch  to  convey  water  to  his  mine  over  land 
in  the  possession  of  another.  (Burdge  v.  Underwood,  6  Gal.  45 ; 
Weimer  v.  Lovory,  11  Id.  104.)  Nor  can  he  mine  land  used  for  a 
residence  and  for  purposes  connected  therewith.  (Fitzgerald  v. 
UrUyg,,  5  Id.  808.)  Or  land  used  for  houses,  orchards,  vineyards, 
gardens,  and  the  like.  (^Smith  v.  Doe,  15  Id.  101 ;  OiUan  v. 
StOchiMon,  16  Id.  153.) 

In  Smith  v.  Doe  (15  Cal.  101)  the  Court  say :  "  It  must  not 
be  understood,  however,  that  within  the  limits  of  tiie  mines  all  pos- 
sessory rights  and  all  rights  of  property,  not  founded  upon  a  valid 
legal  titie,  are  held  at  the  mercy  and  discretion  of  the  mmer.  Upon 
this  subject  it  is  impossible  to  lay  down  any  general  rule,  but  every 
case  must  be  determmed  upon  its  own  particular  facts.    Valuable 
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and  permanent  unprovements,  such  as  houses,  orchards,  vineyards, 
etc.,  should  undoubtedly  be  protected ;  as  also  growing  crops  of 
every  description,  for  these  are  as  useful  and  necessary  as  ihe  gold 
produced  by  the  working  of  the  mines.  Improvements  of  Ihis 
character,  and  such  products  of  the  soil  as  are  the  firuits  of  toil  and 
labor,  must  be  regarded  as  private  property,  and  upon  every  prin- 
ciple of  legal  justice  are  entitied  to  the  protection  of  the  Courts." 

As  was  said  in  the  case  of  TarUir  v.  The  Spring  Creek  Water 
and  Mininff  Company,  ^^the  le^slation  and  decisions  have  been 
uniform  in  awarding  the  right  of  peaceable  enjoyment  to  the  first 
occupant,  either  of  the  land  or  of  anything  incident  to  the  land." 
In  that  case,  as  also  the  case  of  Clark  v.  Duval  (15  Gal.  85),  the 
Court  recoguize  the  common  law  principle  that  the  grant  of  the 
right  to  mine  carried  with  it  all  the  incidents  necessary  to  that  pur- 
pose ;  that  this  included  the  use  of  the  land  and  such  elements  of 
the  fireehold  and  inheritance,  as  wood,  water,  and  the  like,  as  were 
necessary  for  mining  purposes.  But  in  the  former  case  the  Court 
expressly  says  that  ^^  there  is  nothing  sujfficientiy  expressive  in  the 
le^lation  of  the  State  which  warrants  an  interference  with  the 
ahready  acquired  rights  of  mdividuals,  except  in  the  single  case  of 
agricultural  lands.  So  in  Stokes  v.  Barrett  (5  Cal.  36)  the  Court 
say,  that  "  to  authorize  an  invasion  of  private  property,  in  order  to 
enjoy  a  public  franchise,  would  require  more  specific  legislation  than 
any  yet  resorted  to."  And  in  QiUan  v.  Svtchinsan  (16  Id.  153) 
it  was  held  that  the  Legislature  had  no  power  to  take  the  property 
of  one  person  and  ^ve  it  to  another,  and  therefore  the  Act  of  1855, 
giving  the  miner  the  right  to  dig  up  an  orchard,  vineyard,  garden, 
and  crop  of  growing  grain  by  tendering  the  owner  a  bond  for  the 
payment  of  all  damages,  was  held  invalid. 

Such  are  some  of  the  principles  which  this  Court  has  laid  down 
in  determining  the  numerous  questions  which  have  arisen  between 
the  occupant  of  the  public  lands  and  the  miner.  While  the  rights 
of  the  latter  have  been  sedulously  guarded,  the  Court  have  been 
equally  careful  to  protect  the  rights  of  the  former  fi^m  invasion. 
The  question  now  before  us  has  never  yet  been  determined  by  this 
Court,  but  it  is  to  be  adjudicated  in  accordance  with  those  funda- 
mental principles  regulating  the  rights  of  property,  by  which  one 
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person  is  not  permitted  to  take  and  hold  that  which  belongs  to 
another.  The  rule  that  priority  of  appropriation  ^ves  priority  of 
right,  must  determine  this  as  it  has  numerous  other  cases  of  the 
same  class.  The  plaintiff  in  this  case,  by  his  prior  occupation, 
acquired  the  right  to  the  peaceable  enjoyment  of  the  land,  which 
includes  the  trees  growmg  thereon.  The  defendants,  in  locating 
their  mining  claims,  took  it  subject  to  the  prior  vested  rights  of  the 
plaintiff.  They  took  them  subject  to  the  rule  of  property  laid  down 
in  Irmn  y.  Phillips  (6  Cal.  140) :  "  The  miner  who  selects  a  piece 
of  ground  to  work  must  take  it  as  he  finds  it,  subject  to  prior  rights, 
which  have  an  equal  equity  on  account  of  an  equal  recognition  from 
the  sovereign  power.  K  it  is  upon  a  stream,  the  waters  of  which 
have  not  been  taken  from  their  bed,  they  cannot  be  taken  to  his 
prejudice ;  but  if  they  have  ahready  been  diverted,  and  for  as  high 
and  legitimate  a  purpose  as  the  one  he  seeks  to  accomplish,  he  has 
no  right  to  complain — ^no  right  to  interfere  with  the  prior  occupa- 
tion of  his  neighbor,  and  must  abide  the  disadvantages  of  his  own 
selection."  The  right  of  the  plaintiff  to  cut  and  use  the  timber 
growing  on  the  land  for  his  own  domestic  purposes,  is  as  high,  if 
not  higher,  than  that  of  the  defendants  to  use  it  for  mining  pur- 
poses. K  the  defendants  have  located  m  a  place  where  wood  is 
difficult  to  procure,  or  where  wood  lands  are  held  and  occupied  by 
others,  that  is  one  of  the  disadvantages  of  their  selection  from  which 
the  Courts  cannot  relieve  them. 

The  defendants  can  claim  no  right  to  the  timber  under  the  laws 
of  tiie  United  States.  The  Act  of  Congress  of  March  2d,  1831, 
prohibits  all  persons  from  cutting,  destroying,  or  removing  timber 
on  any  of  the  lands  of  the  United  States,  except  for  the  use  of  the 
navy,  and  prescribes  a  fine  of  not  less  than  triple  the  value  of  the 
trees  or  timber  so  cut,  destroyed,  or  removed,  and  imprisonment  not 
exceeding  twelve  months,  as  a  punishment  for  those  who  violate  the 
provisions  of  the  law.  And,  in  the  case  of  Cotton  v.  The  United 
States  (11  How.  U.  S.  229),  it  was  held,  tiiat  the  United  States 
have  the  right  to  bring  an  action  of  trespass  against  a  person  for 
cutting  and  carrying  away  trees  from  the  public  lands.  The  public 
mineral  lands  of  this  State  belong  to  the  National  Government, 
which  has  the  full  power  of  disposmg  of  the  land  and  the  timber 
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growing  thereon  in  such  manner  as  it  may  deem  proper.  Congress, 
in  the  exercise  of  this  power,  has  authorized  the  settlement  and 
occupation  of  the  public  lands,  but  has  expressly  prohibited  the 
cutting  or  destruction  of  the  timber  growing  thereon.  The  defend- 
ants cannot,  therefore,  claim  that  tiie  laws  of  the  United  States 
protect  them  in  their  acts.  Thej  were,  in  our  judgment,  trespass- 
ers in  cutting  and  carrying  away  the  trees  growing  on  the  land. 

The  judgment  is  reyersed,  and  the  Court  below  is  directed  to 
enter  a  judgment  in  accordance  with  this  opinion. 


SLEEPER  V.  KELLY  et  al 

A  PLAnrTiTF  cannot  i4>peftl  from  a  judgment  of  nonsait  rendered  on  hit  own 
motion. 

Appeal  £rom  the  Fourth  Judicial  District. 

This  was  an  action  of  ejectment  and  tried  by  a  jury.  Plaintiff, 
to  show  his  tide,  offered  in  evidence  a  certain  deed,  which,  on  ob- 
jection of  defendant,  was  excluded  and  plaintiff  excepted.  Plaintiff 
then  rested  and  moved  the  Court  to  allow  a  judgment  of  nonsuit  to 
be  entered,  which  was  accordin^y  done.  Afterwards  plamtiff 
moved  to  set  aside  the  judgment  and  for  a  new  trial  on^e  ground 
that  the  Court  had  erred  in  excluding  his  evidence.  This  motion 
was  denied,  and  the  plaintiff  appeals  from  the  judgment  and  the 
order  refusing  to  set  it  aside. 

WiUon  ^  Letcher^  for  Appellant. 

0.  0.  Pratt,  for  Respondents,  cited  Ml^  v.  Beard  (6  Cal.  666). 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  appeal  £rom  a  judgment  of  nonsuit.  The  record  shows 
that  the  nonsuit  was  granted  on  the  motion  of  the  pLaintiff,  and  an 
appeal  by  him  does  not  lie  in  such  cases.  (Jml^  y.  Beard,  6 
Cal.  666.) 

The  judgment  is  therefore  affirmed. 
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KELLER  V.  HICKS  et  cH. 

A  coviTT  in  a  complaint  in  the  old  form  of  assumpsit  for  money  had  and  received, 
in  which  the  promise  is  laid  of  a  day  more  than  two  years  prior  to  the  com- 
mencement of  the  action,  is  demurrable  on  the  ground  that  it  shows  the 
demand  to  be  barred  by  the  Statute  of  Limitations. 

The  assignor  of  a  county  warrant,  who  transfers  the  same  by  indorsement,  is  not 
liable  to  the  assignee  as  an  indorser  of  negotiable  paper,  nor  as  an  assignor  of 
an  instrument  in  writing  promising  to  pay  money,  or  acknowledging  money 
to  be  due,  under  the  statute  relating  to  bonds  and  due  bills. 

Dana  v.  San  Francisco  (19  Cal.  486)  affirmed  on  this  point. 

The  husband  of  a  married  woman  is  properly  joined  with  her  as  a  party  defendant 
in  an  action  upon  a  partnership  obligation  contracted  by  the  wife  and  third 
persons  as  partners  previous  to  the  marriage  and  while  she  was  tifemme  8oU, 

A  complaint  which  contains  a  count  setting  forth  the  facts  attending  the  purchase 
of  a  county  warrant  by  plaintiff,  and  charging  that  defendants  are  liable  upon 
an  implied  contract  to  repay  the  purchase  money,  and  a  second  count  charg- 
ing defendants  as  indorsers  of  negotiable  paper,  and  a  third  count  in  the  usual 
form  for  money  had  and  received,  is  not  demurrable  on  the  ground  of  a  mis- 
joinder of  causes  of  action. 

A  county  warrant  drawn  by  the  Auditor,  directing  the  Treasurer  to  pay  to  H.  & 
Co.  nine  hundred  and  sixty-five  dollars  for  services  as  county  printer,  was  for 
a  valuable  consideration  indorsed  by  H.  &  Co.  to  F.  and  by  F.  transferred  to 
plaintiff  for  nine  hundred  and  sixty-five  dollars  paid  by  the  latter.  The  war- 
rant was  in  fact  illegal  and  valueless,  and  payment  being  for  this  reason 
refused  by  the  Treasurer  plaintiff  instituted  the  present  action  against  H.  & 
Co.  and  F.  to  recover  back  the  amount  paid  by  him,  setting  up  in  the  com- 
plaint the  foregoing  &cts,  and  that  defendants,  at  the  time  of  their  transfers, 
represented  that  the  warrant  was  valid  and  would  be  paid  on  presentation : 
held,  on  demurrer,  that  the  complaint  stated  a  cause  of  action,  and  that  on 
the  facts  alleged  plaintiff  was  entitled  to  recover  from  defendants  the  money 
which  he  had  paid  for  the  warrant. 

Appeal  from  the  Tenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

(7.  JE.  DeLong,  for  Appellant. 

I.  The  husband  of  Mrs.  Carr  was  properly  joined  with  her  as  a 
party  defendant.  Sec.  7  of  the  Practice  Act  provides  that  '^  when 
a  married  woman  is  a  party  her  husband  shall  be  joined  with  her^ 
except  when  the  action  concerns  her  separate  property,  or  when 
the  action  is  between  herself  and  her  husband/'  neither  of  which 
exceptions  exist  here. 
.       80 
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n.  No  improper  jomder  of  action  is  apparent  from  the  com- 
plaint. Sec.  64  of  the  Practice  Act  provides  that  "  the  plaintiff 
may  unite  several  causes  of  action  in  the  same  complaint  when  they 
all  arise  out  of  contracts  express  or  implied/'  etc.  It  is  well  set- 
tled that  an  action  for  money  had  and  received  may  be  maintained 
by  the  payee  of  a  promissory  note  against  the  maker  and  likewise 
against  an  indorser.  (Eagle  Bank  v.  Smithy  5  Conn.  74,  75 ; 
Janes  and  wife  v.  Steamship  Cortes,  17  Cal.  487.) 

m.  No  ambiguity,  uncertainty,  or  unintelligibility  is  apparent 
upon  the  face  of  the  complaint.  Objections  to  a  complaint,  when 
they  arise  from  mere  matters  of  form,  are  not  the  subject  of 
demurrer.  (  Otero  v.  Ballard,  3  Cal.  188 ;  Rollins  v.  Forbes,  10 
Id.  29.)  A  complaint  which  demands  more  relief  than  can  be 
awarded  is  not  demurrable.     (Moses  v.  Walker,  2  Hill,  536.) 

IV.  The  plamtiff 's  entire  cause  of  action  pleaded  is  founded 
upon  the  county  warrants — ^instruments  in  writing.  These  war- 
rants were  purchased  by  plaintiff  in  January,  1859,  and  this  action 
was  instituted  in  November,  1862,  within  four  years.  The  limitar 
tion  Act  provides  that  within  three  years  an  action  may  be  brought 
for  relief  upon  the  ground  of  fraud,  the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the  fraud.  The  compkunt 
sets  up  fraud  in  the  sale  and  assignment  to  plaintiff  of  void  warrants 
and  illegal  claims  against  Yuba  County.  It  is  averred  that  we  did 
not  discover  the  fitiud  until  a  few  months  prior  to  the  time  this 
action  was  commenced.  ^^  When  a  complaint  does  not  directly  show 
prima  facie  a  case  for  the  operation  of  the  statute,  a  demurrer 
cannot  be  sustained  upon  this  ground."  (Barringer  v.  Warden, 
12  Cal.  311 ;  StibleUe  v.  Tiemetf,  9  Id.  423 ;  C(ynger  v.  Weaver j 
10  Id.  233.)  "  The  bar  of  the  statute  must  clearly  appear  upon 
the  face  of  the  complamt.''     (Ord  v.  Be  la  Chierra,  18  Cal.  67.) 

V.  "A  demurrer  to  the  whole  declaration  when  some  of  the 
counts  are  good  should  be  overruled."  ( Whiting  v.  Heslep,  4 
Cal.  347 ;  Weaver  v.  Oi/nger,  10  Id.  233 ;  MaHin  v.  MaOiesony 
8  Abbott's  Pr.  3 ;  Newbury  v.  G-arland,  31  Barb.  121.)  Our 
statute  relative  to  bonds,  due  biUs,  etc.,  makes  county  warrants 
negotiable  and  places  them  upon  the  same  grounds,  and  makes  them 
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subject  to  the  same  rules  as  ordinary  bflls  of  exchange.  (Wood^s 
Digest,  75,  Sees.  1-4.)  The  draft  of  a  ciiy  upon  its  Treasurer, 
payable  to  L..  or  order,  is  a  negotiable  bill  of  exchange.  {Kelly  v. 
The  Mayor  of  Brooklyn,  4  Hill,  263.)  The  seller  of  a  public 
security  takes  upon  himself  the  risk  of  its  being  genuine,  and  if  it 
prove  otherwise  he  is  responsible,  especially  if  he  aflSrmed  it  to  be 
good.     {Turner  v.  Tatde,  1  Root,  350.) 

The  indorsement  of  a  note  non-negotiable  is  equivalent  to  the 
making  of  a  new  note.  It  is  a  direct  and  positive  undertaking  on 
the  part  of  the  indorser  to  pay  the  note  to  the  indorsee,  and  not  a 
conditional  one  to  pay  it  if  the  maker  does  not  upon  demand  and 
notice.  The  indorser  in  such  case  stands  in  the  relation  of  a  prin- 
cipal and  not  a  surety  to  his  indorsee,  and  has  no  right  to  insist 
upon  a  previous  demand  and  notice.  (Chitty  on  Bills,  142;  4 
Mass.  258 ;  8  Wend.  403  ;  15  Id.  19 ;  10  Barb.  402.  See  also 
Story  on  P.  Notes,  Sec.  118  ;  Warhle  v.  Hatfield^  2  Johns.  453 ; 
5  Conn.  71.) 

One  who  transfers  a  negotiable  note  by  mere  delivery,  without 
indorsing  it,  warrants  its  genuineness.  ( Williams  v.  Mathews j  8 
Conn.  252 ;  Turner  v.  Tutae,  1  Root,  350— above  cited.)  These 
warrants  having  been  sold  to  plaintiff  by  Felton  as  genuine  warrants 
of  value,  and  not  being  such,  he  is  clearly  liable  to  plaintiff  in  an 
action  for  money  had  and  received  for  the  money  paid  to  him  for 
them. 

F.  D.  Hatch,  for  Respondents  Hicks  &  Co. 

I.  The  first  two  counts  show  no  cause  of  action  against  the 
defendants,  or  any  of  them.  The  county  warrants  sued  upon  are 
treated  as  biUs  of  exchange,  and  the  defendants  are  sought  to  be 
held  simply  as  indorsers.  This  Court  has  held  that  county  wai^ 
rants  are  not  bills  of  exchange,  or  negotiable  instruments,  and  that 
the  holder  of  such  warrants  cannot  maintain  an  action  upon  them 
treating  them  as  such.  (JDana  v.  San  Francisco,  19  Cal.  486.) 
Nor  can  the  appellant  bring  the  case  within  the  statutes  relating  to 
bonds,  due  bills,  etc.  (Wood^s  Digest,  75.)  County  warrants  are 
not  bonds,  due  bills,  or  "  other  instruments  of  writing,"  whereby 
any  "  person,"  or  "  body  politic  or  corporate,"  promises  or  agrees 
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to  pay  any  sum  or  sums  of  money,  or  articles  of  personal  property, 
or  any  sum  of  money  in  personal  property.  To  come  within  the 
statute  the  instrument  must  be  such  an  instrument  as*  evidences  of 
itself  an  indebtedness.     (See  cases  above  cited.) 

n.  The  third  count  is  a  simple  count  for  money  had  and 
received.  It  is  complete  in  itself,  and  for  the  purposes  of  the 
demurrer  must  be  treated  as  such.  Dating  firom  the  twelfiih  of 
January,  1858,  the  lime  of  the  alleged  promise  to  pay,  and  more 
than  five  years  have  elapsed.  Dating  from  the  twelfth  of  January, 
1859,  the  time  of  the  alleged  indebtedness,  and  more  than  four 
years  have  elapsed.  The  right  of  action  for  money  had  and 
received  is  barred  in  two  years.     (Wood's  Digest,  47,  Art.  17.) 

Demurrer  is  the  proper  pleading  when  it  appears  upon  the  face 
of  the  complaint,  or  upon  the  face  of  the  count,  that  the  right  of 
action  is  barred  by  the  Statute  of  Limitations.  (^Svhlette  v.  TteT- 
ney^  9  Cal.  425 ;  Barringer  v.  Warden^  12  Id.  314.) 

C.  E.  FilMnSy  for  Respondent  Felton. 

Ceockbr,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  amount  of  certwn  county  war- 
rants or  orders  drawn  by  the  Couniy  Auditor  upon  the  County 
Treasurer  of  Yuba  County  in  favor  of  W.  F.  Hicks  &  Co.  The 
complaint  avers  that  the  defendants.  Hicks,  Magruder,  Addington, 
and  Mrs.  Laird  (now  Mrs.  Carr),  were  partners,  under  the  name  of 
W.  F.  I£cks  &  Co.,  and  as  such  printed  the  delinquent  tax  list  of 
Yuba  Couniy  for  the  year  1868 ;  iiiat  two  warrants,  or  orders,  were 
issued  to  them  therefor,  the  following  being  a  copy  of  one  of  them : 

"  Martsvillb,  December  24th,  1858. 
«  Warrant  No.  712.— To  the  Treasurer  of  Yuba  County :   Pay 
to  W.  F.  Hicks  &;  Co.,  or  order,  the  sum  of  nine  hundred  and  axty- 
five  dollars  for  services  as  County  Printer. 
«  Yuba  County  Treasury  Warrant  for  $965. 

"  W.  H.  WiCKBRSHAM,  County  Auditor." 

That  Januaiy  2d,  1859,  Backs  &;  Co.,  for  a  good  and  valuable  con- 
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sideration  paid  them  by  the  defendant  Felton,  indorsed  and  deliv- 
ered the  warrants  to  him;  that  Felton,  on  the  twelfth  day  of 
January,  1859,  sold  and  delivered  the  warrants  to  the  plaintiff  for 
.the  sum  of  nine  hundred  and  dxiy-five  dollars,  paid  him  by  one 
Smith,  out  of  plaintiff's  money ;  that  the  warrants  were  not  psdd, 
and  he  commenced  an  action  against  the  Counfy  Treasurer  to  com- 
pel their  payment,  and  upon  appeal  to  this  Court  it  was  decided 
that  the  warrants  were  illegally  drawn  and  therefore  void  (Keller 
V.  Hyde,  20  Gal.  593),  and  that  judgment  was  accordingly  ren- 
dered against  him  on  the  first  day  of  September,  1862,  wMch  was 
the  first  knowledge  he  had  of  &e  facts  on  which  the  invalidity  of 
the  warrants  was  founded,  and  of  the  firaud  perpetrated  upon  him ; 
that  the  defendants  represented  to  him  that  they  were  just  and  valid 
claims  against  the  couniy,  upon  which  representation  he  purchased 
the  warrants  and  paid  Felton  the  sum  of  nine  hundred  and  sixty- 
five  dollars ;  that  he  has  demanded  payment  of  the  defendants 
which  they  have  refused.  Then  follows  a  count  m  which  the  war- 
rants are  counted  on  similar  to  promissory  notes  or  bills  of  exchange 
under  the  old  forms,  followed  by  a  count  in  assumpsit  for  nine  hun- 
dred and  sixty-five  dollars,  for  money  had  and  received,  the  promise 
m  which  is  laid  as  of  January  12th,  1858. 

To  this  complaint  Felton  filed  his  separate  demurrer,  and  the 
other  defendants  a  joint  demurrer,  upon  the  following  grounds :  1st, 
misjoinder  of  defendants ;  2d,  that  several  causes  of  action  were 
improperly  united ;  3d,  that  it  is  ambiguous  and  uncertain ;  4th, 
that  the  cause  of  action  in  the  last  count  is  barred  by  the  Statute 
pf  Limitations ;  5th,  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  Court  sustained  the 
demurrer,  and  allowed  the  plaintiff  ten  days  time  m  which  to  amend 
his  complaint.  Failing  to  amend  within  the  time,  a  final  judgment 
was  rendered  for  the  defendants,  firom  which  he  appeals. 

The  demurrer  of  Felton  sets  forth  that  the  two  last  counts  were 
barred  by  the  Statute  of  Limitations,  while  that  of  the  other  defend- ' 
ants  applied  that  ground  only  to  the  last  count.  Each  count  is  to 
be  deemed  as  a  separate  and  independent  cause  of  action,  and  the 
demand  set  forth  in  the  last  count  is  clearly  barred  by  the  Statute 
of  Limitations,  whether  the  date  of  the  liabiliiy  is  Januaiy  12th, 
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1868,  or  January  12th,  1859.  It  is  upon  a  liability  not  founded 
upon  an  instrument  of  writing,  for  no  writing  is  referred  to  in  that 
cause  of  action  or  count,  and  the  two  years'  limitation  therefore 
applies  to  it ;  and  as  this  action  was  not  commenced  imtil  Novem- 
ber 3d,  1862,  it  was  not  within  the  time  limited  by  the  statute. 

As  to  the  second  count,  in  which  the  warrants  are  treated  as 
written  obligations  to  pay  money,  on  which  the  defendants  are  liable 
as  indorsers,  it  is  clear  that  it  sets  up  no  cause  of  action,  as  was 
substantially  held  by  this  Court  in  Dana  v.  San  Francisco  (19 
Cal.  486).  The  demurrer  was,  therefore,  properly  sustained  as  to 
the  second  and  third  causes  of  action.  This  leaves  only  the  first 
cause  of  action  to  be  examined. 

The  complaint  alleges  that  Mrs.  Carr,  the  wife  of  the  defendant 
Wm.  Carr,  was,  prior  to  her  marriage  to  Carr,  B,femme  soky  and 
as  such,  under  the  name  of  Mrs.  Laird,  was  a  member  of  the  part- 
nership firm  of  Hicks  &  Co.  The  defendants  insist  there  was  a 
misjoinder  of  parties  in  making  her  husband  defendant  with  herself 
and  the  other  parties.  We  think  this  objection  is  not  well  taken. 
She  still  remained  liable  to  be  sued  for  the  debts  of  the  firm  of 
which  she  was  a  member,  and  after  her  marriage  it  was  necessary 
to  make  her  husband  a  defendant  with  her  in  all  actions  of  that 
kind.  All  the  several  causes  of  action  set  forth  in  the  complaint, 
arising  as  they  do  out  of  contracts,  were  properly  united  in  one 
action  imder  Sec.  64  of  the  Practice  Act.  Nor  is  there  any 
ambiguity  or  uncertainty  in  the  complaint.  The  only  ground  of 
demurrer  to  the  first  cause  of  action  to  be  examined  is,  therefore, 
whether  it  states  facts  sufficient  to  constitute  a  cause  of  action. 

Hicks  &  Co.  were  mdorsers  upon  the  warrants,  and  the  plaintiff 
claims  that  they  are  liable  to  him  as  indorsers  of  negotiable  paper ; 
and  if  not  in  that  way,  then  as  assignors  under  the  statute  relating 
to  bonds,  due  bills,  etc.  (Wood's  Dig.  75.)  In  Dana  v.  San 
Francisco  it  was  held  that  such  warrants  were  not  intended  as  evi- 
dence of  a  debt,  but  merely  as  the  means  prescribed  by  law  for 
drawing  money  from  the  county  treasury,  and  that  an  indorsement 
of  such  paper  did  not  transfer  the  legal  title  like  an  indorsement 
under  the  law  merchant.  It  is  clear,  therefore,  that  the  defendants 
are  not  liable  as  mdorsers  of  negotiable  paper.    Nor  are  those  war- 
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rants  instroments  in  writing,  pronnsing  or  agreeing  to  pay  a  sum  of 
money,  or  acknowledging  a  sum  of  money  to  be  due,  within  the 
statute  relating  to  bonds  and  due  bills.  Of  course,  they  cannot  be 
held  liable  as  assignors  imder  that  statute.  It  is  not  averred  that 
Felton  indorsed  the  warrants,  so  that  neither  of  these  grounds  of 
liability  apply  to  him. 

If,  however,  it  is  true,  as  averred  in  the  complaint,  that  the 
defendants  obtained  the  sum  of  nine  hundred  and  sixty-five  dollars 
from  the  plaintiff  by  fraud  and  misrepresentation,  and  by  the  trans- 
fer of  county  warrants  of  no  value,  then  the  consideration  upon 
which  the  money  was  paid  has  failed,  and  they  have  in  their  hands 
that  sum  of  money  which  equitably  belongs  to  him,  and  he  has  a 
right  of  action  to  recover  the  same.  (Kuntz  v.  Livingston^  15  Cal. 
844,  and  the  cases  therein  cited.)  A.  purchased  a  land  warrant, 
and  being  ignorant  of  its  invalidity  sold  it  to  B.  for  a  valuable  con- 
sideration. The  warrant  was  afterwards  adjudged  invalid:  held^ 
that  B.  could  recover  back  the  price  paid.  (Boyd  v.  Anderson^  1 
Overton,  428.)  A  payment  of  a  note  was  made  in  bills,  one  of 
which  was  afterwards  discovered  to  be  counterfeit :  AeW,  that  the 
payee  could  recover  from  the  payer  the  amount  of  such  counterfeit 
bill.  (JToung  v.  Adams,  6  Mass.  182;  Markle  v.  Hatfield,  2 
Johns.  456.)  The  first  count  in  the  complaint,  therefore,  sets  forth 
a  cause  of  action,  and  the  Court  below  erred  in  sustaining  the 
demurrers. 

The  judgment  is  reversed  and  the  cause  remanded. 


REED  et  al  v.  CALDERWOOD  et  al. 

In  an  action  of  ejectment  against  sereral  defendants  the  plaintiff  may  at  any  time 
before  trial  dismiss  the  action  as  to  some  of  the  defendants  and  proceed 
against  the  others  alone. 

C.  being  one  of  four  defendants  in  ejectment,  moved  to  transfer  the  action  to  a 
United  States  Court  on  the  ground  of  his  alienage,  and  an  order  was  made 
staying  all  proceedings  until  the  motion  could  be  heard.  Before  the  hearing 
of  the  motion  plaintiffs  dismissed  the  action  as  to  C.  and  one  other  defendant, 
and  took  judgment  against  the  other  two,  who  had  made  default.  C.  after- 
wards insisted  upon  his  motion,  and  filed  affidavits  tending  to  show  that  the 
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defaulting  defendants  were  occnpying  the  premises  as  his  tenants,  and  were 
colluding  with  the  plaintiff.  The  motion  was  denied,  and  C.  having  appealed 
from  that  order  and  from  the  judgment :  hdd,  that  the  denial  of  the  motion 
was  proper,  as  after  C/s  dismissal  it  could  not  properly  be  entertained. 
Hddf  farther,  that  C.  was  not  in  a  position  to  contest  hy  an  appeal  the  validitj  of 
the  judgment  against  the  defaulting  defendants — that  if  in  entering  the 
default  and  judgment  thQre  was  collusion  bj  which  he  was  prejudiced,  he 
should  have  moved  in  the  Court  below  to  set  them  aside  and  for  leave  to 
appear  as  landlord  and  defend. 

Appeal  from  the  Fourth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
P.  Q-.  Buchan^  for  Appellants. 
Hoge  ^  WUsan,  for  Respondents. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  fix)m 
the  defendants  Calderwood,  Moore,  Jacob  and  Theodore  Becto- 
wald.  Calderwood  appeared  and  filed  a  petition,  setting  forth  that 
he  was  an  alien,  and  praying  that  the  suit  be  transferred  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia. He  also  filed  an  undertaking  with  sureties,  as  required  by 
the  statute  in  such  cases.  Before  the  motion  for  the  transfer  was 
made,  the  time  for  the  filing  of  answers  expired,  and  the  two  Reo- 
towalds,  not  having  filed  any  answer,  a  default  was  entered  against 
them  by  the  Clerk,  the  plainti%  dismissed  the  action  as  ag^nst 
Calderwood  and  Moore,  and  a  final  judgment  for  the  possession  of 
the  property  was  rendered  in  favor  of  the  plaintifiEs  against  the 
defendants  Jacob  and  Theodore  Rectowald.  After  the  rendition 
of  the  judgment,  and  after  the  dismissal  of  the  action  as  to  Calder- 
wood and  Moore,  Calderwood  brought  on  his  motion  to  transfer  the 
cause  to  the  United  States  Circuit  Court,  and  the  Court  denied  the 
motion  on  the  ground  that  the  action  had  been  dismissed  as  to  the 
moving  party,  Calderwood,  and  the  latter  prosecutes  this  appeal 
agsunst  the  judgment  and  the  subsequent  order  refusmg  to  transfer 
the  action. 
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The  transcript  is  incumbered  with  a  number  of  affidavits,  which 
are  not  made  part  of  the  record  by  any  statement  or  bill  of  excep- 
tions. If  there  was  collusion  between  the  plainti&  and  the  Recto- 
walds,  who  are  alleged  to  be  the  tenants  of  Calderwood,  the  latter 
should  have  moved  to  set  aside  the  default  and  judgment,  and  for 
leave  to  appear  and  defend  as  landlord,  or  taken  some  appropriate 
action  in  &e  Court  below  to  secure  his  rights  against  the  alleged 
collusion.     (Bolarid  v.  Kreymhagan^  18  Cal.  465.) 

The  plainti£b  had  a  right  to  dismiss  the  aclion  as  to  Calderwood 
and  Moore,  leaving  it  to  proceed  against  the  other  parties  by  the 
provisions  of  Sec.  148  of  the  Practice  Act.  No  application  hay- 
ing been  made  to  set  aside  the  de&ult  or  the  judgment  rendered 
thereon,  the  appellant  is  not  in  a  position  to  contest  the  validity  or 
regularity  of  tiie  judgment. 

The  action  having  been  dismissed  as  to  Calderwood,  he  was  no 
longer  a  party  to  it,  and  his  motion  to  transfer  the  cause  could  not, 
therefore,  be  properly  entertained.  Had  he  appeared,  after  the 
dismissal,  and  been  made  defendant,  as  landlord,  upon  his  own 
application,  the  question  would  have  assumed  a  very  difiereut 
shape. 

Aj9  to  the  ultimate  rights  of  these  parties  to  the  land  in  contro- 
versy, there  is  nothing  properly  in  the  record  to  enable  us  to  deter- 
mine them,  even  if  the  appellant  had  taken  the  proper  steps  to 
bring  them  before  us. 

The  judgment  and  order  are  affirmed. 


WRATTEN  V.  WILSON. 

Izf  an  action  in  a  Justice's  Coort  to  recover  personal  property  valned  at  less  than 
two  hundred  dollars,  the  fact  that  plaintiff  in  his  complaint  prajs  a  recovery, 
in  addition  to  the  property  or  its  value,  of  damages  in  the  sum  of  two  hun- 
dred dollars,  does  not  deprive  the  Court  of  jurisdiction.  The  prayer  for 
damages  may  be  stricken  out  or  disregarded. 

To  justify  the  issuing  of  a  writ  of  certiorari  from  the  District  Court,  to  review 
proceedings  in  an  action  which  has  passed  to  judgment  in  a  County  Court, 
on  the  ground  that  the  latter  Court  had  no  jorisdiction  by  reason  of  the  ezcegi 
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of  the  amount  in  controyersy,  the  a£9dayit  hy  the  applicant  must  state  the 
amount  of  the  judgment  rendered.  The  question  of  jurisdiction  depends 
upon  the  amount  of  the  judgment,  and  not  upon  the  amount  prayed  for  in 
the  complaint. 

Appeal  from  the  Seventib  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

John  Ourrej/j  for  Appellant. 

I.  If  it  be  conceded  that  the  prayer  is  for  a  greater  judgment 
than  the  Court  had  authoriiy  to  grant,  still  that  cannot  determine 
the  question  of  jurisdiction,  because  the  plaintiff  must  recover,  if 
at  all,  according  to  the  averments  of  his  complaint,  and  not  accord- 
ing to  what  he  may  ask  in  the  prayer  of  his  complaint.  (^Sterling 
V.  ffanmiy  1  Cal.  478  ;  Benedict  v.  Brat/^  2  Id.  256 ;  BoUins  v. 
Farhesy  10  Id.  299.) 

If  the  complsunt  had  shown  that  the  Justice's  Court  had  no  juris- 
diction the  defect  could  have  been  reached  by  demurrer,  or  by  ■ 
objection  in  the  nature  of  a  demurrer.    But  an  objection  to  the 
prayer  of  a  complaint  cannot  be  taken  by  demurrer.     {BoUin»  v. 
Forbes,  10  Cal.  299.) 

In  Van  Etten  v.  CHUon  (6  Cal.  19),  the  plaintiff  sought,  in  a 
Justice's  Court,  to  recover  the  possession  of  a  mining  claim,  and 
in  conjunction  therewith,  prayed  for  damages  for  injuries  done 
thereto  by  defendant.  This  Court  held  that  the  Justice's  Court 
had  no  jurisdiction  to  ^ve  damages  for  an  injury  to  the  claim,  or 
for  its  detention.  But  the  Court  further  said :  ^^  His  prayer  for 
damages  might  have  been  stricken  out,  or  might  have  been  disre- 
garded. It  ought  not  to  have  turned  him  out  of  Court.  The  rule 
is  *  Utile  per  invtiU  ncm  viUatnir.^ " 

This  decision  was  approved  in  Gfraas  VaUey  Mining  Compcmyy, 
Stachkouse  (6  Cal.  413). 

So,  in  the  case  at  bar,  we  say,  if  the  prayer  of  the  complaint  was 
for  an  amount  beyond  the  jurisdiction  of  the  Justice's  Court  it  ought 
to  have  been  disregarded,  and  especially  so,  after  verdict  and  judg- 
ment for  less  than  the  sum  of  two  hundred  dollars,  and  still  more 
especially  so  as  no  objection  was  made  respecting  the  jurisdiction  of 


Digitized  by 


Google 


SUPREME  COURT-JULY  TEEM,    1863.        467 

Wratten  r.  Wilson. 

the  Justice's  Court,  or  County  Court,  until  after  the  two  trials  and 
verdicts  in  the  action. 

n.  Upon  the  hearing,  the  District  Court  ought  to  have  directed 
a  supersedeas  of  the  writ  of  certiorari;  for,  upon  such  hearing,  it 
appeared  by  the  record  of  the  County  Court  in  the  case,  that  the 
proceedings  and  judgment  sought  to  be  reviewed  were  undeter- 
mined in  the  County  Court,  as  an  application  for  a  new  trial,  on 
the  part  of  defendant,  involving  the  questions  reused  and  passed 
upon  in  this  Di^ct  Court,  was  pending  and  undetermined  in  said 
County  Court.     (Rec.  81-38.) 

That  the  District  Court  should  have  so  directed,  see  (^The  People 
V.  Peabody,  6  Abbott,  194  ;  26  Barb.  442 ;  Patchin  v.  Mayor 
of  Brooklyn^  13  Wend.  671 ;  Gray  v.  Schupp,  4  Cal.  186 ;  Lynde 
V.  Noble,  20  Johns.  80). 

If  the  County  Court  exceeded  its  jurisdiction  in  trying  the  action 
and  giving  judgment  therein,  it  was  competent  to  correct  such  error 
on  the  application  to  vacate  the  judgment  which  was  pending  before 
it  when  this  writ  of  certiorari  was  granted ;  and  it  is  to  be  pre- 
sumed the  County  Court  would,  upon  the  application  to  vacate  the 
verdict  and  judgment,  have  corrected  any  error  that  might  have 
intervened,  if  any  error  existed.   (LiTihart  v.  Buiff,  11  Cal.  280.) 

Hereford  ^  WiUiamSy  for  Respondent. 

Crocker,  J.  dehvered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  was  an  application  to  the  District  Court  for  a  writ  of  certi- 
orari to  the  Couniy  Court  of  Sonoma  Couniy.  The  affidavit  of  the 
defendant,  Wilson,  who  applied  for  the  writ,  avers  that  one  Boggs, 
a  Justice  of  the  Peace,  rendered  a  judgment  in  the  action  in  favor 
of  the  plaintiff  against  the  defendant ;  that  he  appealed  there&om 
to  the  County  Court,  where  judgment  was  again  rendered  against 
him ;  that  the  complaint  in  the  action  is  for  the  recovery  of  per- 
sonal property  of  the  alleged  value  of  one  hundred  and  sixty-seven 
dollars  and  fifty  cents,  and  it  prays  for  judgment  for  the  possession 
of  the  property,  or  the  value  thereof,  to  wit :  one  hundred  and 
sixiy-seven  dollars  and  fifty  cents,  together  witii  two  hundred  dol- 
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lars  damages  and  costs  of  stilt.  The  District  Court  issued  the  writ 
and  rendered  a  judgment  reversing,  setting  aside,  and  annulling  the 
judgment  of  the  County  Court,  and  for  costs  against  the  plaintiff, 
firom  which  he  appeals. 

The  affidavit  on  which  the  application  for  the  writ  of  eertiorari 
is  founded  is  insufficient,  as  it  does  not  set  forth  the  amount  of  the 
judgments  rendered  either  by  the  Justice  of  the  Peace  or  the  County 
Court.  That  was  an  essential  fsiCt  necessary  to  be  averred  in  order 
to  show  that  they  had  exceeded  their  jurisdiction.  The  District 
Court,  therefore,  erred  in  granting  the  order  for  the  writ.  The 
proceedings  before  the  Justice  of  the  Peace  and  m  the  County  Court 
were  set  forth  in  the  return  to  the  writ,  by  which  it  appears  that 
ilie  former  rendered  a  judgment  for  fifly-seven  dollars  and  fifty 
cents,  and  the  latter  for  tweniy  dollars  and  costs.  They  did  not  there- 
fore exceed  their  jurisdiction  in  rendering  these  judgments,  and  the 
mere  tsjst  that  the  plaintiff  in  his  complaint  prayed  for  the  recovery 
of  the  property  or  its  value,  one  hundred  and  £dxiy-seven  dollars 
and  fifty  cents,  with  two  hundred  dollars  damages  and  costs,  did  not 
render  the  judgments  they  entered  an  excess  of  jurisdiction.  The 
prayer  for  damages  might  have  been  stricken  out  or  disregarded. 
It  ought  not  to  have  turned  him  out  of  Court.  ( Van  Utten  v. 
CHhon^  6  Cal.  19.)  The  District  Court  therefore  erred  in  revers- 
ing the  judgment. 

The  judgment  of  the  District  Court  is  reversed,  and  the  proceed- 
ings relating  to  the  writ  of  certiorari  are  dismissed  at  the  cost  of 
the  respondent. 


GLUCKAUP  V.    REED. 

Thx  right  wliich  a  party  acquires  to  public  land  by  possession  and  occnpancy 

may  be  lost  by  abandonment.    An  abandonment  divests  the  title  as  folly  as  a 

conveyance. 
An  abandonment  of  a  possessory  right  to  land  may  be  inferred  from  disuse  and 

cessation  of  occupancy. 
The  rule  that  a  party  by  failing,  under  certain  circumstances,  to  assert  his  title  to 

property  is  thereby  estopped  from  saying  that  he  had  title,  does  not  extend  so 

far  as  to  debar  him  from  asserting  an  after-acquired  title. 
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Where  the  defendant  in  an  action  of  ^ectment  relies  npon  an  abandonment  by 
plaintiff  of  a  title  once  held  bj  him  and  a  subsequent  taking  of  possession  hj 
himself,  the  rules  of  law  relating  to  adverse  possession,  have  no  relevancy, 
whatever  may  have  been  the  relation  of  defendant  to  the  title  claimed  to  have 
been  abandoned. 

The  abandonment  destroys  the  title  and  all  its  relations,  and  the  subsequent 
possession  of  defendant  is  a  new  and  independent  right. 

Appeal  from  the  Rfleenth  Judicial  District. 
The  facts  appear  in  the  opinion. 
J.  E.  N,  Lewisy  for  Appellant. 

I.  Defendant  having  received  the  benefit  of  the  partition  be- 
tween him  and  Danforth,  cannot  deny  its  validity.  By  afterwards 
assenting  to  the  sale  to  Eaton,  without  asserting  any  title  in  himself, 
he  is  estopped  from  denying  Eaton's  titie. 

n.  Defendant's  possession  was  obtained  from  plaintiffs  grantor, 
and  is  not,  therefore,  an  adverse  possession.  K  he  afterwards 
clauned  adversely,  his  possession  under  such  claim  was  not  of  the 
character  or  continued  for  a  sufficient  length  of  time  to  enable  him 
to  gam  a  titie  thereby.  (Livingston  v.  Pmn.  Iron  Oo.j  9  Wend. 
611 ;  Hawks  v.  Seuseman^  6  Serg.  &  Bawle,  21 ;  Jackson  v. 
SchoomaJceTj  2  Johns.  230 ;  Baronett  v.  Ogdeviy  1  Id.  230 ;  Doe 
V.  Campbell,  12  Id.  365 ;  18  Id.  118 ;  2  Caine,  183 ;  1  Id.  444 ; 
3  Johns.  498;  16  Id.  293.) 

m.  The  evidence  did  not  warrant  the  Court  in  finding  an 
abandonment  by  plaintiff'. 

Smith  ^  Bosenbavm,  for  Respondents. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  possesion  of  a  lot  in  the  town  of 
Oroville.  The  plaintiff^s  title  is  founded  upon  the  prior  possession 
of  one  Eaton,  who  conveyed  to  him.  The  defendant  denies  the 
prior  possession  of  Eaton,  avers  that  the  plamtiff*  and  those  firom 
whom  he  claims  have  not  had  any  possession  of  the  property  within 
five  years  before  the  commencement  of  the  action,  and  that  he  has 
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been  in  possession  for  over  seven  years.  The  plaintiff  in  his  repli- 
cation denies  the  new  matter  alleged  in  the  answer,  and  avers  that 
one  Danforth  was  formerly  in  possession  and  sold  to  Eaton,  and 
that  the  defendant  assisted  Danforth  in  selling  to  Eaton,  was 
present  when  the  sale  and  conveyance  was  made,  and  fraudulently 
remained  silent,  and  concealed  his  interest,  if  any  he  had,  from 
Eaton,  and  he  is  therefore  estopped  from  setting  up  any  claim. 

The  case  was  tried  by  the  Court,  who  found  the  following  facts : 
That  in  1855,  Reed  and  Danforth  took  up  a  tract  of  land,  of  ifluch 
the  premises  in  controversy  formed  a  part,  cleared  off  the  brush  and 
piled  it  around  the  tract,  thus  forming  a  partial  inclosure ;  soon 
after,  they  agreed  to  divide  the  tract.  Reed  to  take  the  east  and 
Danforth  the  west  half,  but  no  division  line  was  run  or  fence  made. 
In  October,  1855,  Danforth  sold  his  portion  to  Eaton  in  connection 
with  some  mining  claims  near  by,  who  took  possession,  and  used 
the  cabin  on  it  for  his  workmen  up  to  February,  1857,  when  he 
ceased  to  occupy  it,  or  any  one  imder  him.  There  was  no  inclosure 
around  the  lot  at  that  time  nor  was  it  cultivated.  In  March,  1861, 
plaintiff  purchased  the  right  of  Eaton,  and  February  20th,  1862, 
commenced  this  action.  Reed  entered  into  possession  as  early  as 
1859,  and  has  remained  in  the  quiet  possession  ever  since.  The 
Court  held  that  the  possession  had  been  abandoned  by  Eaton,  and 
that  it  was  vacant  land  at  the  time  of  the  defendant's  entry,  and 
therefore  rendered  judgment  for  the  defendant,  from  which,  and 
from  an  order  refusing  a  new  trial,  the  plaintiff  appeals. 

It  is  urged  that  the  findings  of  the  Court  are  not  supported  by 
the  evidence.  After  a  careful  examination,  we  think  the  evidence 
sustains  the  findings.  When  'Eaton  abandoned  the  possession  he 
ceased  to  have  any  right,  title,  or  interest  in  the  property,  and  the 
defendant  or  any  other  person  had  the  right  to  enter  and  take 
possession,  and  such  possesedon  would  vest  in  him  the  right  of  pos- 
session, as  against  Eaton,  or  any  one  claiming  under  him.  The 
estoppel  plead  by  the  plaintiff,  if  fully  proved,  could  not  affect  this 
after-acquired  right  of  the  defendant.  Under  some  circumstances, 
the  failure  of  a  party  to  assert  his  titie  to  property  will  be  held  to 
estop  him  from  saying,  at  any  time  thereafter,  that  he  had  any 
title,  at  that  time,  as  against  a  person  who  would  be  injured  thereby. 
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or  one  claiming  under  him.  But  this  rule  does  not  extend  so  &r 
as  to  debar  him  from  asserting  an  after-acquired  title.  The  reason 
of  the  rule  ceases  entirely  when  applied  to  such  a  case. 

The  rules  of  law  relating  to  titles  acquired  by  adverse  possession 
haye  no  application  to  this  case.  The  right  of  Eaton,  acquired  by 
his  possession,  was  of  such  a  character  that  it  was  liable  to  be 
divested  or  lost  at  any  time  by  mere  abandonment.  When  once 
divested  in  this  way,  the  right  was  gone  from  hun,  as  much  so  as 
if  he  had  made  a  conveyance  of  the  property.  The  defendant,  by 
entering  upon  and  taking  possession  of  the  abandoned  property, 
acquired  a  new  right  of  possession,  entirely  independent  of  aU 
other  claims  of  titie,  and  his  right  to  the  possession  is  superior  to 
the  claim  of  Eaton,  and  the  plaintiff  under  him.  The  right  which 
Eaton  once  had  by  priority  of  possession  had  been  lost  by  abandon- 
ment, and  it  matters  not  whether  the  defendant's  possession  had 
existed  for  one  day  or  for  five  years  before  suit  brought ;  it  is  the 
better  right. 

Judgment  affirmed. 


KELLER  V.  SUTMCK. 

Thx  proTision  of  Sec.  187  of  the  Practice  Act,  as  to  the  time  within  which  a  ref- 
eree most  file  his  report,  is  merely  directory.  A  failure  to  file  within  the  time 
will  not  invalidate  the  report  or  the  judgment  rendered  thereon. 

A  finding  of  fact  by  a  referee  will  not  be  set  aside  where  the  eyidence  is  conflicting. 

Appbal  fi^m  the  Twelfth  Judicial  District. 
The  fisicts  are  sufficiently  stated  in  the  opinion. 
Samud  Piatt,  for  Appellant, 

Contended:  1st,  that  the  evidence  clearly  showed  an  express 
warranty,  to  constitute  which  no  precise  words  are  necessary  where 
the  intention  to  warrant  appears  (5  Cal.  473;  3  Kent's  Com. 
480)  ;  2d,  that  the  report  of  the  referee  not  having  been  filed  until 
more  than  ten  days  after  the  closing  of  the  evidence  was  thereby 
vitiated,  and  could  not  be  made  the  basis  of  a  judgment.  (Prac- 
tice Act,  Sec.  187.) 
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Ddany  ^  Booraem^  for  Respondent. 

I.  The  provision  of  Sec.  187  of  the  Practice  Act,  in  reference 
to  the  time  within  which  a  referee  must  file  his  report,  is  merely 
directory.  Sec.  191  of  the  Practice  Act  provides,  that  when  the 
report  is  not  made  immediately  after  the  closing  of  the  testimony 
it  shaQ  be  deemed  excepted  to ;  clearly  showing  that  the  limitation 
in  Sec.  187  was  not  imperative. 

When  a  cause  is  referred  the  referee  holds  the  position  formerly 
held  by  the  Court,  and  all  the  acts  of  the  referee  are  subject  to  the 
same  discretionary  power  held  by  the  Court.  And  this  Court  has 
decided  that  the  Court  below  is  not  compelled  to  find  and  file  its 
conclusions  within  the  ten  days  provided  by  statute,  the  provision 
88  to  time  being  declared  directoiy.  ( Vermide  v.  ShaWy  4  Cal. 
214.) 

n.  The  deciinon  of  a  referee,  upon  a  question  of  &ct,  will  be 
treated  on  appeal  like  the  verdict  of  a  jury,  and  will  not  be  inter- 
fered with  where  the  evidence  is  conflicting.  (^Ghmter  v.  Scmehez^ 
1  Cal.  46  ;  Walton  v.  Mintum,  Id.  362 ;  Ritchie  et  al.  v.  Brad^ 
ghawj  5  Id.  229 ;  Knawles  v.  Joo9t  et  al.,  13  Id.  620.) 

m.  Upon  a  sale  of  chatties,  if  there  be  not  an  express  war- 
ranty, the  doctrine  of  caveat  emptor  obtains.  The  vendee  pur- 
chases at  his  peril  and  has  no  redress  for  a  defect  of  quality.  (2 
Kent's  Com.  478 ;  2  Cames,  48 ;  20  Johns.  196 ;  Hill  on  Sales, 
224 ;  HaH  v.  Wright^  17  Wend.  267 ;  S.  C.  in  18  Id.  149 ;  Sair 
Uibury  v.  Steiner,  19  Id.  159 ;  Moses  v.  Meadj  1  Denio,  878 ; 
Moore  v.  McKvnUy,  5  Cal.  471.) 

Cboceer,  J.  delivered  the  opinion  of  the  Court — ^Cope,  C.  J.  and 
Norton,  J.  concurring. 

This  is  an  action  to  recover  the  sum  of  $1,075,  the  price  of  a 
quantity  of  grapes  sold  by  the  plaintiff  to  the  defendant.  The 
defense  is,  that  the  plaintiff,  by  his  agent,  expressly  warranted  the 
grapes  soimd  and  in  good  condition ;  that  they  were  not  sound,  and 
he  notified  plaintiff's  agent  to  take  them  back,  which  he  refused  to 
do.  These  averments  are  denied  in  the  replication.  The  defend- 
ant sold  the  grapes  for  seven  hundred  and  twenty-nine  dollars  and 
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fhirty-five  cents,  and  tendered  it  to  the  plamtiff.  The  case  waa 
referred,  the  referee  filed  his  findmgs  and  report  in  favor  of  the 
plaintiff,  and  judgment  was  rendered  accordingly,  from  which,  and 
the  order  refusing  a  new  trial,  the  defendant  appeals. 

The  first  error  assigned  is  that  the  findings  of  the  referee  are 
contrary  to  the  evidence.  We  have  examined  the  evidence  care- 
fully and  find  it  very  conflicting,  especially  upon  the  main  question, 
whether  there  was  an  express  warranty.  We  do  not  think  it  pre- 
sents such  a  case  as  would  justify  us  in  setting  aside  the  findings  of 
the  referee,  who  heard  the  witnesses  testify,  and  is  therefore  better 
able  to  judge  of  the  weight  which  their  testimony  is  entitled  to. 

The  next  error  assigned  is  that  the  report  of  the  referee  was  not 
filed  within  ten  days  after  the  testimony  was  closed,  as  required  by 
Sec.  187  of  the  Practice  Act.  The  testimony  was  closed  July 
28d,  and  the  report  was  not  filed  until  September  5th.  This  pro- 
vision, as  to  the  time  within  which  the  referee  must  file  his  report, 
we  regard  as  merely  directory ;  and  a  failure  to  file  within  the  time 
prescribed  cannot  have  the  effect  of  invalidating  the  report  or  the 
judgment  rendered  thereon.  No  such  consequences  are  declared 
by  the  statute.     (  Vermule  v.  Shaw,  4  Gal.  214.) 

The  judgment  is  affirmed. 


URIDIAS  V.  MORRILL. 

KoTHiKO  in  onr  State  Constitution  prohibits  the  Legislature  from  declaring  the 
Mayor  of  a  city  to  be  ex  officio  a  Justice  of  the  Peace,  and  under  such  a  law 
the  same  person  may  constitutionally  exercise  the  fanctions  both  of  Mayor 
and  Justice. 

The  express  permission,  in  Sec.  1,  Art.  6  of  the  Constitution,  to  establish  Munid' 
pal  Courts  is  within  the  exception  to  Art.  3  respecting  the  division  of  powers 
in  the  Government.  The  term  "  Municipal  Courts  "  has  a  legal  meaning,  and 
includes  Mayors'  and  Recorders'  Courts. 

The  Constitution  not  having  defined  the  jurisdiction  of  the  Municipal  Courts 
authorized  to  be  established,  it  is  loft  to  be  regulated  by  the  Legislature  under 
its  general  powers.  These  powers  are  not  exceeded  by  conferring  upon  a 
Mayor  the  authority  and  jurisdiction  of  a  Justice  of  the  Peace. 

Appeal  from  the  Gounly  Court  of  Santa  Clara  County. 
81 
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The  facts  are  stated  m  the  opinion. 

Byhmdy  Williams  ^  Toelly  for  Appellant. 

The  Mayor  of  San  Jos^  is  by  law  ex  officio  Justice  of  the  Peace, 
with  powers,  and  duties,  and  responsibilities  of  such  Justices  as 
may  belong  to  a  Justice  of  the  Peace  of  the  township  of  San  Jo&6. 
The  Legislature,  in  doing  this,  has  violated  no  clause  of  our  State 
Oonstitution.  The  Mayor  of  San  Jos^  is  not  an  executiye  officer 
under  the  third  article  of  the  Constitution.  That  article  was  never 
intended  to  apply  to  such  an  officer,  and  if  it  were,  the  Legislature, 
under  the  other  sections  of  the  Constitution,  has  full  power  to  con- 
trol such  officers  and  such  matters.  (^Santo  v.  State  of  lowa^  2 
Iowa,  220.) 

Grovemments  of  cities  and  towns  are  molded  and  remolded  as 
the  Legislature  may  deem  expedient.  The  powers,  and  the  persons 
or  officers  who  are  to  exercise  those  powers,  and  which  are  intended 
to  be  separated  and  distributed  by  the  third  article  of  the  Constitu- 
tion, are  not  controlled  by  the  Legislature.  Each  branch  of  the 
Government  divided  by  said  article  geia  its  powers  from  the  Consti- 
tution, and  each  is  in  a  certain  extent  independent.  Not  so  with 
city  or  town  governments.  They  are  the  ofl&pring,  as  it  were,  of 
the  Legislature,  and  are  managed  and  controlled  by  it ;  changed, 
modified,  abrogated,  or  abolished  and  renewed,  bs  the  Legislature 
chooses,  under  the  general  power  to  establish  town  organizations, 
and  to  distribute  the  powers  thereof.  The  powers  exercised  by 
such  governments  are  all  derived  from  the  Legislature,  and  without 
express  or  necessarily  implied  powers  the  city  or  town  governments 
cannot  act.  Why,  then,  cannot  the  Legislature  say  that  a  Mayor 
of  a  city  shall  act  as  ea;  officio  Justice  of  the  Peace  to  decide  upon 
the  violations  of  city  ordinances  ?  and  if  he  can  decide  upon  the  vio- 
lations of  city  ordinances,  why  not  act  as  any  other  Justice  of  the 
Peace  ?  If  the  Mayor  cannot  perform  any  judicial  act  because  he 
is  an  executive  officer  of  the  town,  how  can  he  preside  at  any  of 
the  meetings  of  the  Council,  and  by  what  right  can  he  vote  in  case 
of  a  tie  or  veto  when  he  is  opposed  to  a  bill  ?  These  are  legisla- 
tive acts.    To  vote  on  tbe  passage  of  a  law  is  the  highest  legislative 
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act,  and  yet  there  is  not  a  Mayor  in  the  State  of  California  but 
what  is  clothed  more  or  less  with  legislative  as  well  as  executive 
powers  and  duties ;  and  if  respondents  are  right,  the  various  laws 
authorizing  them  so  to  do  are  unconstitutional,  and  all  laws  and 
ordinances  passed  by  their  votes  are  void. 

This  doctrine  of  the  distribution  of  powers  is  attempted  to  be 
carried  too  &r.  Judges  of  the  various  Courts  are  authorized  to 
take  acknowledgments  to  deeds,  depositions,  affidavits,  admmister 
oaths,  etc.  So  are  the  Recorders,  County  Clerks,  and  Notaries 
Public  authorized  to  perform  the  same  acts,  and  yet  both  are  sus- 
tained. Now  if  such  acts  be  judicial,  what  right  has  the  Becorder, 
Coimty  Clerk,  or  Notary  to  perform  such  acts  ?  The  Recorder  iB 
not  a  judicial  officer. 

In  the  case  of  the  People  v.  Brooks  (16  Cal.  89)  the  Supremo 
Court  decided  that  where  discretion  exists  the  power  of  each  depart- 
ment is  absolute,  and  that  the  Legislature  can  pass  such  laws  as  it 
may  deem  expedient,  subject  only  to  the  prohibition  of  the  Consti- 
tution, etc.,  and  that  when  it  passes  over  these  limits  its  power  for 
good  or  ill  is  gone. 

It  is  further  decided  that  there  is  nothing  in  the  distribution  of 
powers  which  places  either  department  above  the  law,  or  makes 
either  independent  of  the  others.  It  simply  provides  that  there 
shall  be  separate  departments,  and  it  is  only  in  a  restricted  sense 
that  they  are  independent  of  each  other.  If  that  be  the  law  in 
reference  to  the  State  departments,  the  very  departments  which 
the  fraikiers  of  the  Constitution  intended  to  be  separate  and  inde- 
pendent, how  much  more  is  that  the  case  in  reference  to  the  mat- 
ters left  almost  entirely  within  the  power,  discretion,  and  control  of 
the  Legislature. 

To  carry  the  doctrine  to  the  extent  contended  for  by  respondents, 
in  the  Court  below,  would  be  ruinous ;  it  would  clog  the  wheels  of 
Government  immediately.  All  acts  of  life  are  so  minutely  con- 
nected, one  with  another,  that  it  is  impossible  to  separate  them 
without  affecting  those  which  precede  and  succeed.  So  it  is  with 
most  of  the  acts  of  Government.  They  cannot  be  separated.  They 
hinge  one  upon  another,  and  are  intended  by  the  framers  of  the 
Constitution  to  dovetail  in  so  that  we  may  have  one  harmonious 
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whole.  The  true  meaning  of  the  Constitution  is,  that  the  whole 
power  of  one  of  these  departments  shall  not  be  exercised  by  the 
same  hands  which  possess  the  whole  power  of  either  of  the  other 
departments.     (People  v.  BrookSj  16  Cal.  40.) 

F,  E.  Spencer  and  A,  L,  MhodeSy  for  Appellant. 

All  offices  of  the  Government,  not  only  those  provided  for  in  the 
Constitution,  but  those  created  by  the  Legislature  also  belong  to 
one  of  the  three  departments  of  Government.  (McCavley  v* 
WeUer^  16  Cal.  40.)  The  main,  primary,  duties  of  the  Mayor  of 
a  ciiy  are  executive  in  their  character.  The  corporation  of  the 
city  is  so  constituted  that  the  services  of  the  Mayor,  in  his  execu- 
tive capacity,  are  indispensable  to  the  working  of  the  municipal 
government,  and  the  corporation  could  have  no  vitality  without  the 
executive  services  of  such  an  officer. 

All  of  the  duties  of  the  Mayor  of  San  Jos^  as  enumerated  in 
the  charter,  except  the  judicial  functions  conferred  upon  him  ex 
officio  by  the  ninth  section,  are  executive,  and  so  essential  in  their 
character  that  the  municipal  government  must  entirely  fail,  if  he 
should  be  deprived  of  his  executive  powers,  in  order  that  he  might 
properly  discharge  judicial  powers. 

The  decisions  of  the  Supreme  Court  upon  the  question  of  the 
exercise  of  executive  powers  by  judicial  officers  have  been  uniform 
against  the  constitutionality  of  the  acts  conferring  such  powers. 
{Burgoyne  v.  iSupervuorSy  6  Cal.  9;  Dicker/  v.  HurUmrt^  Id. 
848 ;  PeopU  v.  Town  of  Nevada,  16  Id.  143.)  ^ 

The  question  in  this  case  is  not  whether  the  several  departments 
of  Government  are  independent  in  all  respects,  for  it  is  admitted 
Hiat  they  are  not ;  nor  is  it  whether  certain  officers  can  be  author- 
ised by  law  to  discharge  certain  duties,  the  precise  nature  of  which 
it  is  difficult  to  determine,  they  partaking  of  those  of  two  or  more 
of  the  departments  of  Government — as  tiie  approving  of  bonds  and 
the  taldng  of  acknowledgments  of  deeds  by  the  Judges,  or  the  lay- 
ing out  of  roads  by  Boards  of  Supervisors,  or  the  veto  power  of 
the  Mayor  of  a  city.  Nor  does  the  question  relate  to  the  powers 
of  the  Legislature  to  establish  a  municipal  government  and  pre- 
scribe the  duties  of  its  officers,  but  conceding  that  the  Leg^tore 
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may  create  municipal  offices  mth  duties  of  a  mixed  character  like 
those  of  a  Supervisor,  and  in  view  of  the  fact  that  the  duties  of  a 
Justice  of  the  Peace  in  the  trial  of  actions,  as  actions  for  the  unlaw- 
ful detainer  of  lands,  are  purely  judicial,  the  question  is,  can  such 
judicial  duties  and  functions  be  conferred  upon  the  Mayor  of  a  city 
(who  under  the  provisions  of  the  charter  is  the  chief  executive 
officer  of  the  city)  under  the  proviaions  of  the  Constitution  author- 
izing the  Legislature  to  establish  a  city  government  ? 

If  the  propositions  of  the  appellant  can  be  maintained,  and  his 
arguments  are  soimd,  there  is  no  restriction  upon  the  Legislature 
in  organizing  municipal  corporations,  and  there  can  be  no  good 
reason  why  the  powers  usually  conferred  upon  Mayors  cannot  be 
exercised  by  a  Justice  of  the  Peace,  or  why  the  Mayor  could  not 
be  vested  with  appellate  powers,  or  why  the  Common  Council  could 
not  be  constituted  a  Court  to  try  cases  for  the  violation  of  their 
own  ordinances,  or  why  the  Mayor,  Marshal,  and  Assessor  could 
not  be  constituted  the  legislative  branch  of  the  city  government. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  for  the  unlawful  holding  over  of  land  brought 
before  the  Mayor  of  San  Jos^,  who  is  by  law  ex  officio  Justice  of 
the  Peace.  The  defendant  demurred  to  the  complaint  on  the 
ground  that  the  Court  had  no  jurisdiction,  claiming  that  the  law 
conferring  judicial  powers  upon  ihe  Mayor  was  in  violation  of  Art. 
8  of  the  Constitution.  The  Mayor  overruled  the  demurrer,  the 
case  was  tried,  and  a  judgment  rendered  for  the  plaintiff,  from  which 
the  defendant  appealed  to  the  Coimty  Court,  where  he  moved  to 
dismiss  the  action  on  the  same  groimd.  The  County  Court  sus- 
tmed  the  motion,  dismissed  the  action,  and  rendered  a  judgment 
in  favor  of  the  defendant  for  costs,  from  which  the  plaintiff  appeals. 

The  Forcible  Entry  Act  gives  Justices  of  the  Peace  jurisdiction 
to  hear  and  determine  actions  of  this  character.  Sec.  9  of  the  act 
incorporating  the  City  of  San  Jos^,  provides  that  the  Mayor  shall, 
ex  offidoy  be  a  Justice  of  the  Peace  within  and  for  the  township  of 
San  Jos^,  with  the  same  power  and  juris<Uction  as  is  conferred  by 
law  upon  Justices  of  the  Peace,  both  in  criminal  and  civil  cases. 
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(Statutes  of  1859,  111.)  Article  8  of  the  Constitution  of  tins 
State  reads  as  follows :  ^^  The  powers  of  the  Goyenmient  of  the 
State  of  Califomia  shall  be  divided  into  three  separate  departments: 
the  le^latiye,  the  executive,  and  the  judicial;  and  no  person 
charged  with  the  exercise  of  powers  properly  belonging  to  one  of 
these  departments  shall  exercise  any  functions  appertainmg  to 
either  of  the  others,  except  in  the  cases  hereinafter  expressly 
directed  or  permitted."  It  is  insisted  that  the  Mayor  of  San  Josi^ 
holds  an  office  pertaining  to  the  executive  department  of  the  Qoy- 
eniment  of  the  State  of  California,  that  he  cannot  therefore  exer- 
cise any  functions  appertaining  to  the  judicial  department,  and  that 
this  provision  of  the  Act  of  1859,  which  attempts  to  confer  such 
powers  upon  him,  is  imconstitutional  and  void. 

This  third  article  of  the  Constitution  excepts  such  cases  as  are 
thereinafter  expressly  directed  or  permitted.  Article  6,  Sec.  1, 
provides  that  '^  the  judicial  power  of  this  State  shall  be  vested  in  a 
Supreme  Court,  in  District  Courts,  in  County  Courts,  and  in  Jus- 
tices of  the  Peace.  The  Legislature  may  also  establish  such 
municipal  and  other  inferior  Courts  as  may  be  deemed  necessary." 
The  term  ^'  Municipal  Courts  "  has  a  legal  meaning  and  significa- 
tion, and  clearly  includes  Mayors'  and  Recorders'  Courts,  as  those 
were  well  known  and  universally  recognized  as  being  of  that  char^ 
acter.  The  office  of  Mayor  was  one  in  which  the  same  person 
exercised  the  mixed  duties  of  an  executive  and  judicial  officer,  and 
comes  within  the  exception  of  Art.  3.  The  Constitution  has  not 
defined  the  jurisdiction  of  such  Courts,  and  it  is  therefore  left  to  be 
regulated  by  the  Legislature  under  its  general  powers.  The  act  in 
question  does  not  confer  upon  the  Mayor  of  San  Jos^  any  jurisdic- 
tion which  is  by  the  Constitution  vested  in  any  other  Court,  and  the 
Legislature  has  not  therefore  exceeded  its  powers  in  conferring 
upon  him  the  same  powers  and  jurisdiction  as  a  Justice  of  the 
Peace.  The  principles  laid  down  in  the  case  of  the  People  v.  El 
Dorctdo  County  (8  Cal.  58)  are  applicable  to  the  present  question. 
The  case  of  Santo  v.  The  State  of  Iowa  (2  Iowa,  Clarke,  220)  is 
also  directiy  in  point.  In  our  judgment  the  act  in  question  is  conr 
stitutional  and  valid. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
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Johnson  v.  Wide  West  Mining  Co. 

JOHNSON  et  cHi  v.  THE  WIDE  WEST  MINING  CO. 

Notice  of  an  application  bj  plaintiff  for  an  injunction  mast  be  given  for  the  length 
of  time  presented  bj  Sec.  517  of  the  Practice  Act.  If  given  for  a  shorter 
time  and  defendant  does  not  appear,  he  maj  treat  an  injanction  thus  obtained 
as  granted  without  notice,  and  move  to  dissolve  the  same  under  Sec.  118. 

Where  a  motion  to  dissolve  an  injanction  is  heard  upon  the  pleadings  alone,  it 
should  not  be  granted  if  the  answer  denies  all  the  material  allegations  of 
the  complaint. 

Appeal  from  the  Sixteenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

PhdpB  ^  Pawling^  for  Appellant. 

J.  R.  McOonnell  and  Stems  ^  Morse^  for  Respondents. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  appeal  from  an  order  refusing  to  dissolve  an  injimction 
restraining  the  defendants  from  working  a  certain  ledge  of  silver 
ore  in  Mono  County.  The  complaint  was  filed  on  the  seventeenth 
day  of  July,  1862,  and  notice  was  given  to  the  defendant,  at  half- 
past  ten  o'clock,  a.  m.,  that  the  plaintifis  would  apply  for  an  injunc- 
tion at  two  o'clock,  p.  M.,  of  the  same  day.  The  defendants  failed 
to  appear  at  the  tune  fixed  by  the  notice,  and  the  injunction  was 
granted  upon  the  verified  complaint.  The  defendants  served  and 
filed  their  answer,  duly  verified,  denying  all  the  material  allegationB 
of  the  complaint,  on  the  twenty-first  day  of  July.  They  notified  tbe 
plaintifife  on  the  eighteenth  that  they  would,  on  the  twenty-third  day 
of  July,  move  to  dissolve  the  injunction  on  the  complaint  and  the 
answer  thereto.  The  parties  appeared,  the  plaintifib  filed  their 
replication  to  the  answer,  the  motion  was  submitted  upon  the  plead- 
ings, and  the  Judge  refused  to  dissolve  the  injunction. 

The  notice  of  the  motion  for  an  injimction  having  been  only  a  few 
hours,  was  entirely  insuflScient  under  Sec.  617  of  the  Practice  Act, 
and  the  defendants  not  having  appeared  to  the  motion,  the  order 
granting  the  injunction  is  to  be  deemed  to  have  been  made  without 
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notice,  and  the  defendants  had  the  right  to  apply  to  the  Court  to 
dissolve  it.  The  answer  of  the  defendant  denies  all  the  material 
allegations  of  the  complsdnt  on  which  the  injunction  was  granted, 
and  the  complaint  being  entirely  unsupported  by  any  affidavits  or 
other  proof,  the  Judge  erred  in  refusing  to  dissolve  the  injunction. 
The  order  granting  the  injunction  is  dissolved. 


GALLUP  V.  ARMSTRONG. 

Whbbb  the  plaintiff  in  ejectment  seeks  to  establish  a  prior  possession  under  a 
land  warrant  location,  the  patent  issued  to  him  in  pursuance  of  the  location 
after  the  commencement  of  the  action  is  admissible  as  evidence  in  his  faror  to 
show  the  date  and  location  of  the  warrant,  and  that  his  right  of  possession 
thereunder  has  since  ripened  into  a  perfect  title. 

A  patent  issued  by  the  Government  is  admissible  in  evidence,  without  any  proof  of 
its  execution.    The  official  seal  sufficiently  authenticates  it. 

Appeal  &om  the  Thirteenth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

P.  L.  Edwards^  for  Appellants. 

John  Bej/nolds,  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  for  the  recovery  of  the  possession  of  a  tract  of 
land.  The  case  was  tried  by  a  referee,  who  reported  in  favor  of 
the  plaintiff,  and  judgment  was  rendered  accordingly,  from  which 
and  from  an  order  refusing  a  new  trial,  the  defendant  appeals. 

It  is  objected  that  \mder  the  pleadings  the  plaintiff  was  not  enti- 
tled to  any  damages  which  may  have  accrued  prior  to  the  comr 
mencement  of  the  suit.  A  full  answer  to  this  is,  that  the  record 
shows  that  the  referee  only  found  the  damages  since  the  commence- 
ment of  the  suit. 

On  the  trial  the  plaintiff  proved  his  possession  of  the  premises 
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prior  to  the  entry  of  the  defendant,  and  also  that  he  had  located  a 
military  land  warrant  on  the  tract ;  and  he  then  offered  in  evidence, 
for  the  purpose  of  showing  the  date  and  location  of  the  land  war- 
rant, a  patent  from  the  United  States,  issued  to  the  plaintiff  under 
and  in  pursuance  of  such  location — dated,  however,  after  the  com- 
mencement of  the  suit,  the  warrant  itself  having  been  surrendered 
upon  the  issuing  of  the  patent.  The  defendant  objected  to  it  on  the 
ground  that  it  did  not  show  any  titie  in  the  plaintiff  at  the  com- 
mencement of  the  action,  and  that  it  had  not  been  certified  to  and 
recorded  imder  the  laws  of  this  State.  The  referee  overruled  the 
objections,  and  defendant  excepted,  and  this  is  assigned  as  error. 
The  plaintiff  was  bound  to  show  a  right  to  the  possession  of  the 
land  at  the  commencement  of  the  suit,  and  this  he  did  by  proper 
evidence.  It  seems  that  one  of  his  claims  to  the  possession  was 
founded  on  the  location  of  a  land  warrant  prior  to  the  commence- 
ment of  the  action,  and  we  see  no  valid  objection  to  the  admission 
of  the  patent  for  the  purposes  for  which  it  was  offered.  It  was  not 
offered  to  prove  a  right  of  possession  acquired  since  the  commence- 
ment of  the  suit.  If  it  had  been  offered  or  used  for  such  a  pur- 
pose it  would  have  been  inadmissible.  But  it  was  competent  for 
the  plaintiff  to  prove  that  the  right  of  possession  acquired  by  the 
location  of  the  land  warrant  had  since  ripened  into  a  perfect  titie, 
even  though  it  occurred  since  the  commencement  of  the  action. 

A  patent  issued  by  the  government  is  admissible  in  evidence 
without  any  proof  of  its  execution.  The  official  seal  of  the  govern- 
ment sufficientiy  authenticates  it.  The  third  and  fourth  sections  of 
the  Act  of  1857  (WoiJd's  Digest,  249)  provide  how  a  patent  may 
be  authenticated  so  as  to  be  admitted  to  record  in  the  Recorder's 
office,  and  makes  certified  copies  of  such  record  evidence,  but  this 
does  not  affect  the  admissibility  of  the  original  patent  as  evidence. 

The  judgment  is  affirmed. 
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HILBORN  V.  ALFORD. 

The  execution  of  a  promissory  note,  signed  with  an  H  or  mark,  maj  be  proved 
by  evidence  of  admissions  of  the  alleged  signer,  in  the  absence  of  any  attesting 
witness. 

Appeal  from  the  Seyenih  Judicial  District. 

The  note  sued  on  was  signed  mth  the  names  ^^  Thompson  k 
White,"  and  underneath  their  joint  names  was  written  the  name  of 
L.  Alford,  with  a  cross  between  the  initial  L.  and  the  surname, 
with  the  word  "  mark  "  written  beneath  the  cross.  There  was  no 
attesting  witness  to  the  alleged  signature  of  Alford.  The  plaintiff 
and  two  other  witnesses  testified  to  conversations  had  with  respond- 
ent, Alford,  subsequent  to  the  date  of  the  note  in  which  he  recog- 
nized his  liability  to  pay  it,  and  urged  plaintiff  to  relieve  him 
(Alford)  by  collectmg  it  from  Thompson  &  White. 

Alford  himself  testified,  that  he  did  not  put  his  mark  to  the  note  . 
or  authorize  it  to  be  done.     There  was  no  proof  of  the  execution, 
except  the  admission  of  Alford. 

John  Ourrey,  for  Appellant. 

In  Parson's  Treatise  on  Promissory  Notes  and  Bills  of  Exchange, 
the  learned  author  says :  ^'  The  signature  by  mark  is  admitted  from 
necessity ;  but  we  tlunk  it  should  be  declared  and  attested  at  the 
time,  in  writing,  as  the  mark  of  the  maker,  although  it  may  not  be 
quite  certain  that  the  law  requires  this."  (1  Parsons  on  Prom. 
Notes  and  Bills,  23 ;  2  Id.  16.)  ' 

Judge  Story  says  the  edgnature  of  the  maker  of  a  promissory 
note  ^^  must  be  in  the  handwriting  of  the  party  executing  it,  or  if  it 
be  by  the  mark  of  the  maker,  that  mark  must  be  verified  by  tiie 
handwriting  or  attestation  of  some  person,  ^'who  acts  for  the 
marksman,  or  attests  it  at  his  request."  (Story  on  Prom.  Notes, 
Sec.  11.) 

In  Edwards  on  Bills  of  Exchange  and  Promissory  Notes,  page 
150,  it  is  said,  a  person  may  ^'  execute  an  instrument  and  bind 
himself  as  effectually  by  his  initials  as  by  writing  his  name  in  fuU. 
And  he  may  use  figures  as  a  mark  in  lieu  of  his  proper  name,"  and 
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at  page  251,  the  same  auther  says,  "  When  the  payee's  name  is 
written  in  full  in  the  body  of  the  instrument,  it  is  held  that  he  may 
transfer  it  by  making  his  mark  or  writmg  his  initials  on  the  back, 
provided  it  is  shown  that  they  were  used  as  a  substitute  for  his 
name." 

Though  it  were  conceded  that  an  attesting  witness  to  the  execu- 
tion of  a  note  by  the  mark  of  the  maker,  is  not  indispensable  to  the 
proof  of  it,  yet  it  may  be  said  on  high  authority  that  a  note  so 
executed  should  be  attested  by  a  subscribing  witness,  and  is  usually 
so  attested ;  and  that  the  want  of  a  subscribmg  witness  in  such  a 
case,  properly  subjects  it  to  suspicion  and  ri^d  scrutiny.  (1  Par- 
sons on  Notes  and  Bills,  23.) 

None  of  the  cases  cited  by  Mr.  Parsons  and  Mr.  Edwards, 
showing  that  a  note  or  bill  signed  or  indorsed  by  a  mark  or  other 
sign,  may  be  proved  where  there  is  no  subscribing  witness,  go  so 
&r  as  to  dispense  with  proof  that  the  party  charged  executed  tiie 
note  or  bill,  on  which  the  action  was  brought. 

Whitman  ^  WdUj  for  Respondent. 

The  admissions  of  defendant,  Alvord,  were  competent  evidence 
to  show  the  execution  of  the  note.  (^HiaR  v.  PhelpB^  2  Johns. 
450 ;  2  Parsons  on  Bills,  477 ;  3  Phillips  on  Ev.  6ih  Am.  Ed. 
10.) 

A  part  payment,  or  promise  to  pay,  or  asking  time,  dispenses 
with  the  necessity  of  proving  the  execution  of  a  note.  (3  Phil.  Ev. 
6th  Am.  Ed.  10,  and  Note  40 ;  2  Parsons  on  Bills,  479,  486 ; 
Chitty  on  Bills,  9tii  Aii.  Ed.  626.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
concurring. 

This  is  an  action  upon  a  promissory  note,  executed  by  Thompson 
k  White,  and  purporting  to  be  executed  by  the  appellant  by  his 
mark.  The  defendant,  Alford,  denied  under  oath  the  execution  of 
the  note  by  him,  and  that  was  the  only  issue.  The  case  was  tried 
by  the  Court,  a  jury  being  waived,  who  found  for  the  plaintiflF,  and 
the  defendant,  Alford,  appeals  from  the  judgment  rendered  thereon, 
and  from  an  order  refusing  a  new  trial. 
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The  only  error  assigned  is  that  the  finding  of  the  Court  is  against 
the  law  and  evidence ;  that  the  evidence  is  insufficient,  considering 
its  character  and  all  the  circumstances,  to  prove  the  execution  of 
the  note  by  the  defendant.  We  have  carefully  examined  the  evi- 
dence and  are  satisfied  that  it  is  sufficient  to  prove  the  fact  in  issue. 
It  is  true  there  was  no  attesting  witness  to  the  signature,  but  that 
is  not  indispensable.  The  execution  may  be  proved  by  compe- 
tent testimony  in  the  absence  of  an  attesting  witness.  (^Q^eorge 
V.  Surrey^  1  Moody  &  Malkin,  516.)  And  even  when  there  is 
a  subscribing  witness  to  a  promissory  note,  it  has  been  held  that  the 
admissions  of  the  party  of  the  execution  of  the  note  is  as  high  proof 
as  that  derived  from  a  subscribmg  witness.  (Hall  v.  PhdpSj  2 
Johns.  451 ;  Mauri  v.  Hefferman^  13  Id.  75.)  So  it  is  held 
that  the  declarations  of  the  maker  of  a  note  may  be  resorted  to,  to 
prove  the  execution  of  the  instrument,  whenever  proof  of  his  hand- 
writing can  be  resorted  to.  (2  Phil.  Ev.,  C.  H.  &  E.'s  Notes,  441.) 
The  proof  in  this  case  consists  entirely  of  the  admissions  of  the 
defendant  made  to  the  plaintiflF  and  two  other  witnesses,  and  we 
deem  them  sufficient  to  sustain  the  findings  of  the  Court. 

The  judgment  is  therefore  affirmed. 


KITTLE  V.  PFEIFFER  et  al. 

P.  EXBCUTBD  to  the  Citj  of  San  Francisco  a  qnltclaim  deed  of  certain  strips  of 
land  to  be  used  as  pablic  highways,  under  the  name  of  "  Belle  Air  Place  " 
and  "Pfeiflfer  Street/'  the  same  being  part  of  a  city  lot  occupied  by  himself 
wife  as  a  homestead.  Afterwards,  the  parcels  thus  sold  never  haying  been  and 
opened  or  used  as  highways,  P.  and  wife  execated  a  mortgage  upon  tfaeir 
homestead,  describing  it  as  bounded  in  part  by  a  line  running  a  certain  course 
and  distance  "to  Belle  Air  Place,"  and  thence  a  certain  course  and  dis- 
tance "  to  Pfeifier  Street."  The  mortgaged  premises  having  been  sold  under  a 
decree  of  foreclosure  in  an  action  to  which  the  husband  and  wife  were  parties, 
and  the  plaintiff  having  acquired  the  title  of  the  purchaser,  the  mortgagors 
commenced  to  erect  a  building  upon  the  spaces  designated  as  streets,  claiming 
that  the  same  remained  a  part  of  their  homestead  and  had  not  been  dedicated 
as  highways.  In  an  action  by  plaintiff  to  enjoin  this  work :  hdd^  that  as  to 
the  mortgagees  and  those  claiming  under  them,  the  mortgage  was  a  dedication 
of  the  streets  named  as  public  highways,  and  vested  in  them  a  right  of  way; 
that  the  deed  to  the  city  might  be  referred  to,  to  show  the  width  of  these 
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streets;  that  the  homestead  claim  was  barred  by  the  foreclosare  and  sale; 
and  that  the  right  of  way  passed  to  the  purchasers  as  an  appurtenance  of  the 
lot,  and  therefore  free  from  the  claim  of  homestead. 

Injunction  is  the  proper  remedy  to  stay  a  threatened  injury  to  a  right  of  way. 

Where  land  is  described  in  a  conveyance  as  running  to  a  certain  street,  without 
other  qualifications,  the  fee  passes  to  the  center  of  the  street. 

Where  lots  are  sold  as  fronting  on  or  bounded  by  a  certain  space  designated  in 
the  conveyance  as  a  street,  the  use  of  such  space  as  a  street  passes  as  appur- 
tenant to  the  grant  and  vests  in  the  grantee  in  common  with  the  public  the 
right  of  way  over  the  same. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

W.  W.  Stow,  for  Appellant. 

I.  By  the  execution  of  the  deed  to  the  city,  Pfeiffer,  the  hus- 
band, so  far  as  he  could,  dedicated  Belle  Air  Place  and  Pfeifier 
Street,  as  public  streets  to  the  public  use.  (1  Smith's  Leading 
Cases,  180, 181 ;  11  Id.  188.) 

n.  The  mortgage  of  Pfeiffer  and  wife  to  plaintiff's  testator  was 
duly  executed  and  acknowledged  by  defendants,  and  the  decree  of 
foreclosure  and  deed  under  it  preclude  them  fi^m  claiming  a  home- 
stead in  any  part  of  the  lands  embraced  thereby.  (  Qee  v.  Moore, 
14  Cal.  477 ;  Bowman  v.  Mrton,  16  Id.  217.) 

The  decree  of  foreclosure,  Sheriff's  deed,  etc.,  is  conclusive  that 
defendant  had  no  homestead  right  in  the  mortgaged  premises.  (1 
Johnson's  Caaes,  492 :  1  Bailey,  533.) 

ni.  The  mortgage  from  defendants  was  a  covenant  to  keep 
Belle  Air  Place  and  Pfeiffer  Street  forever  open  as  public  streets, 
for  the  convenience  of  plaintiff  and  his  testators.  (^Bissdl  v.  N.  Y. 
Central  Railroad  Co.,  28  N.  Y.  Court  of  Appeals,  85 ;  S.  Smith's 
Leading  Cases,  188 ;  1  Id.  180, 181.) 

John  jP.  Smftj  for  Respondents. 

I.  The  deed  alone  could  not  create  a  hi^way  so  as  to  make 
buildings  remaining  in  the  contemplated  street  a  public  or  private 
nuisance.  There  must  be  some  act  on  the  part  of  the  city  to  take 
possession  of  the  way,  and  an  actual  opening  to  the  public,  before 
the  so-called  streets  could  become  a  highway. 
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The  streets  so-called  were  at  the  time  of  the  alleged  grant  the 
homestead  of  Pfeiffer  and  wife,  and  have  ever  since  continued  to 
be.  The  wife  did  not  join  in  the  deed,  and  as  a  consequence  the 
grant  was  subject  to  the  homestead  rights  of  the  respondents. 
(^Cf^ee  V.  MoorCy  14  Cal.  472.)  The  city  could  not  obtain  possession 
of  the  land  for  the  purposes  of  a  street,  or  at  all  while  it  was  so 
used. 

n.  The  mortgage  by  Pfeiffer  and  wife  passed  no  part  of  the 
so-called  streets,  but  on  the  contrary,  by  express  measurement  (to 
wit,  one  hundred  and  tweniy-two  feet  six  inches)  conveyed  only  to 
the  outer  edge  of  the  street.  The  mortgage  description  conveys 
by  measurement  one  hundred  and  tweniy-two  feet  six  inches  south 
firom  the  southerly  line  of  Francisco  Street  to  Pfeiffer  Street,  and 
one  hundred  and  twenty-two  feet  six  inches  east  from  Stockton 
Street  to  <'  Belle  Air  Place."  The  jury  and  also  the  Court  find  as 
a  fact,  that  the  homestead  of  respondents,  and  which  homestead  is 
the  very  land  claimed  by  appellants  to  be  the  so-called  streets, 
commences  one  hundred  and  twenty-two  feet  six  inches  south  from 
Francisco  Street  and  one  hundred  and  tweniy-two  feet  six  inches 
east  from  Stockton  Street,  and  extends  southerly  and  easterly. 
This,  in  fact,  being  the  identical  land  claimed  by  appellants  as 
streets. 

Now,  admitting  the  law  to  be  that  the  conveyance  of  land 
bounded  in  general  terms  on  a  sioreet,  conveys  the  fee  of  the  land 
to  the  center  of  the  street  (which  is,  to  say  the  least,  doubtful), 
here  is  an  express  exclusion  of  such  an  intent,  by  conveying  by 
measurement  in  feet  and  inches,  which  measurement  only  goes  to 
the  outer  edge  of  the  street.  In  such  cases,  it  has  always  been 
held  that  such  measurement,  showing  an  express  intention  to  go  to 
the  edge  of  the  way  and  no  further,  leaves  the  fee  of  the  street  in 
the  grantor.  (Jackson  v.  Hathaway ^  15  Johns.  447 ;  1  Sumner, 
C.  C.  21 ;  11  Pick.  194 ;  6  Wharton,  18 ;  2  Metcalf,  147  ;  Notes 
to  Doraston  v.  Payne;  Smith's  Leading  Cases,  90.) 

ni.  The  land  claimed  for  a  street  for  the  convenience  of 
plaintiff,  long  before,  at  the  time  of,  and  ever  since  the  making  of 
the  mortgage,  was  and  is  the  homestead  of  the  defendants,  Pfeiffer 
and  wife.    The  implied  covenant  in  the  mortgage  is  to  be  regarded 
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as  a  nullity,  so  far  as  the  wife  is  concerned,  and  is  precisely  as  if 
the  husband  had  made  such  a  covenant  in  a  separate  instrument. 
It  would  be  subject  to  the  right  of  homestead,  which  would  continue 
in  full  force  and  imaffected  by  the  covenant.  The  covenant  could 
not  bind  tiie  wife  for  any  purpose.  A  married  woman  is  incapable 
of  making  a  covenant.  (Bac.  Ab.  Tit.  '^  Barron  and  Feme,"  17 
Johns.  167.)  At  common  law  she  could  not  pass  her  estate 
except  by  a  fine.  Our  statute  has  provided  as  substitute  for  the 
fine  in  a  deed  and  acknowledgment ;  but  this  can  go  no  further 
than  the  fine  at  common  law,  to  wit :  to  convey  her  property.  Our 
statute  provides  a  certain  mode  of  conveying  the  wife's  property, 
and  that  her  covenants  shall  not  bind  her.  (Wood's  Dig.  Arts. 
356,  857,  p.  102.)  A  wife's  covenant  to  convey  her  property, 
though  founded  upon  valuable  consideration  and  with  the  consent 
of  her  husband,  is  void  at  law  and  will  not  be  upheld  in  equity. 
(8  Shepley,  304 ;  2  Kent's  Com.  167  and  notes ;  17  Johns.  167.) 
The  implied  covenant  arising  firom  describing  land  as  abutting 
upon  a  street,  does  not  create  a  street  or  way,  or  vest  any  estate 
in  the  covenantee,  but  is  a  mere  collateral  agreement.  In  this  case, 
it  is  the  covenant  of  the  husband  to  permit  certain  land  to  be  used 
as  a  street,  which  land  had  never  been  so  used  up  to  that  time.  In 
other  words,  an  implied  covenant  to  allow  a  street  to  be  opened. 
Upon  the  husband's  breach  of  this  covenant,  the  covenantee  has 
two  remedies,  to  wit :  1.  An  action  at  law  for  damages ;  and  2.  A 
suit  in  equity  for  specific  performance. 

Crockee,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  enjoin  the  defendants  firom  erecting  and 
constructing  builcUngs  and  other  obstructions  in  certain  streets 
in  the  City  of  San  Francisco,  known  as  "  Belle  Air  Place "  and 
^'Pfeiffer  Street."  The  Court  below,  after  the  trial  of  the  issues 
raised  by  the  parties,  rendered  a  judgment  dismissing  the  comr 
plaint,  and  for  costs  against  the  plaintifi*,  firom  which  he  appeals. 

From  the  record  in  this  case  it  appears,  that  on  the  twenty-fourth 
day  of  October,  1854,  J.  L.  Folsom  and  the  defendant,  William 
A*  Pfeifier,  conveyed,  by  quitclaim  deeds,  to  the  (My  of  San  Fran* 


Digitized  by 


Google 


488        SUPREME  COURT-^TULT  TERM,   1868. 

Kittle  P.  Pfeiflfer. 

Cisco,  certain  strips  of  land,  to  be  forever  kept  open  as  public 
highways,  under  tiie  name  of  ^^  BeUe  Air  Place  "  and  '^  Pfeiffer 
Street,"  which  deeds  were  duly  recorded ;  that  on  the  first  day  of 
October,  1855,  the  defendants,  Pfeiflfer  and  wife,  mortgaged  to  the 
plaantijflf's  testators,  fifty-rara  lot  numbered  1,494,  described  as  com- 
mencing at  the  south-east  comer  of  Stockton  and  Francisco  streets ; 
running  thence  easterly  one  hundred  and  twenty-two  feet  and  six 
inches  to  "  Belle  Air  "  Street ;  thence  southerly  along  BeDe  Air 
Street  one  hundred  and  tweniy-two  feet  six  inches  to  "  Pfeiffer" 
Street ;  thence  westerly  along  Pfeiffer  Street  to  Stockton  Street ; 
thence  to  the  place  of  beginning — ^to  secure  the  sum  of  ten  thousand 
dollars  ;  that  the  mortgage  was  duly  acknowledged  and  recorded, 

and  on  the day  of  February,  1867,  the  plaintiff's  testators 

obtained  a  decree  against  said  defendants,  Pfeiffer  and  wife,  fore- 
closing the  mortgage,  under  which  decree  the  mortgaged  premises 
were  duly  sold  and  purchased  by  and  finally  conveyed  to,  plaint- 
iff's testators,  who  went  into  possession  under  the  Sheriff's  deed, 
and  they  and  the  plaintiff  have  continued  in  possession  ever  since ; 
that  there  is  on  the  lot  a  brick  building  erected  by  Pfeiffer,  stand- 
ing on  the  comer  of  Francisco  Street  and  Belle  Air  Place,  with 
windows  to  light  the  same  opening  on  BeUe  Air  Place ;  and  that . 
the  defendants  commenced  the  erection  of  a  building  within  the 
boundaries  of  Belle  Air  Place,  along  side  of  said  brick  building  and 
obstracting  said  windows,  and  have  also  erected  building?  and 
obstractions  on  Pfeiffer  Street,  and  they  threaten  to  inclose  and 
totally  obstmct  said  streets. 

It  also  appears  by  the  findings  of  the  Court  that  the  City  of  San 
Francisco  or  the  public  never  accepted  said  conveyances,  and  that 
said  strips  of  land  were  never  opened  or  used  by  the  city  or  public 
as  streets  or  highways.  It  also  appears  that  prior  to  Ihese  deeds 
to  the  city,  the  defendants  occupied  the  two  fi%-vara  lots  1,498, 
and  1,494,  which  include  the  premises  claimed  as  streets,  residing 
thereon  with  their  family,  claiming  the  same  as  a  homestead ;  that 
the  wife  never  executed  the  deeds  to  the  city,  and  they  claim  the 
premises  as  their  homestead. 

The  Court  below  found  from  these  fSetcts  that  the  tracts  claimed 
to  be  streets  never  were  created  and  never  existed  as  public  or 
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private  streets ;  that  the  mortgage,  so  far*  as  it  related  to  these  , 
streets,  bound  the  husband  only,  and  not  the  wife,  and  did  not 
create  any  street  or  way,  and  that  the  premises  were  the  hom^ 
stead  of  the  defendants,  and  therefore  the  plaintiffi  had  no  right  of 
action. 

The  principal  question  involved  in  this  case  is,  what  acts  are 
necessary  to  constitute  a  dedication  of  land  to  public  use.  The 
principal  uses  to  which  lands  may  be  applied  for  public  purposes, 
and  to  which  the  doctrine  of  dedication  is  applicable,  are  for  roads, 
streets,  alleys,  squares,  landings,  cemeteries,  and  the  like.  Such 
dedication  may  be  without  any  grant  or  conveyance.  (^  Abbott  v. 
Mills,  3  Vermont,  626 ;  State  v.  Catlin,  3  Id.  683;  Vick  v.  Fi'e?*fr- 
burg,  1  How.  Miss.  379.)  And  where  made  by  grant  or  conveyance, 
they  are  valid,  even  though  there  be  no  grantee  in  ease  at  the  time, 
to  whom  the  fee  could  be  conveyed.  (JPawlet  v.  Clarkj  9  Granch, 
292 ;  Cineinnati  v.  Lessees  of  White,  6  Pet.  481 ;  Beatty  v.  Kurtz, 
2  Id.  566 ;  New  Orleans  v.  The  United  States,  10  Id.  662 ;  Kennedy 
V.  Jones,  11  Ala.  63 ;  Brotm  Y.^Maning,  6  Ohio,  303.)  So  a  sale 
of  lots  by  the  owner  according  to  a  map  or  plan  of  a  city  or  town, 
on  which  streets,  squares,  and  landings  are  marked  out,  is  held  a 
dedication  to  public  use  of  such  streets,  etc.  (Jrwin  v.  Dixon,  10 
How.  U.  S.  81 ;  Wyman  v.  The  Mayor  of  New  York,  11  Wend. 
486  ;  The  People  v.  LamUer,  5  Denio,  9 ;  Bowan  v.  Portland, 
8  B.  Monroe,  232.)  These  principles  have  also  been  held  to 
apply  to  strips  of  land  bordering  upon  navigable  streams,  in  front 
of  towns  or  cities,  and  which  have  been  left  or  marked  upon  the 
town  plat,  as  streets  or  public  landings.  (Barclay  v.  MoweWs 
Lessee,  6  Peters,  498 ;  Bowan  v.  Portland,  8  B.  Monroe,  232  ; 
Newport  v.  Taylor,  16  Id.  699 ;  Cincinnati  v.  Lessees  of  White, 
6  Peters,  431 ;  Vick  v.  Vicksbury,  1  How.  Miss.  379.)  A  sale 
of  lots  described  as  bounding  on  certain  streets,  of  itself  is  held  as 
a  dedication  of  the  street  to  public  use,  without  any  further  act. 
(Ang.  on  Highways,  Sec.  142 ;  Abbott  v.  MiUs,  3  Vermont,  626 ; 
Matter  of  Thirty-Ninth  Street,  1  Hill,  192;  Matter  of  Thirty- 
Second  Street,  19  Wend.  128.)  And  the  dedication  is  the  same 
whether  the  lot  is  bounded  by  the  center  of  the  street  or  the  side  of 
it,  (^Matter  of  ThiHy 'Ninth  Street,  IJM,  192.)  While  in  such 
32 
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cases  the  public  have  a  general  right  of  way,  the  purchasers  have  a 
special  right  of  way,  as  appurtenant  to  the  lots  thus  purchased  by 
them,  which  is  a  private  interest  vested  in  them,  and  of  which  they 
cannot  be  divested  any  more  than  of  any  other  property.  (^Matter 
of  Seventeenth  Street^  1  Wend.  271 ;  Livingston  v.  The  Mayor  of 
New  York,  8  Id.  85 ;  Wyman  v.  The  Mayor  of  New  York,  11  Id. 
486 ;  Parker  v.  Framingham,  8  MetcaJf,  267  ;  Parker  v.  Smith, 
17  Mass.  416 ;  Alden  v.  Murdock,  13  Id.  259.) 

In  Bond  v.  Cunningham  (2  Cal.  368)  it  was  held  as  an  estab- 
lished principle,  "  that  where  lots  are  sold  as  fronting  on,  or 
bounded  by,  a  certain  space  designated  in  the  conveyance  as  a 
street,  the  use  of  such  space  as  a  street  passes  as  appurtenant  to 
the  grant,  and  vests  in  the  grantee,  in  common  with  the  public,  the 
right  of  way  over  such  street ;  that  such  acts  on  the  part  of  the 
grantor  constitute  a  dedication  of  such  street,  and  that  he  cannot 
afterwards  so  sell  or  dispose  of  it  as  to  alter  or  defeat  such  a  dedi- 
cation." So  it  was  held  in  San  Francisco  v.  Scott  (4  Cal.  114), 
that  land  may  be  dedicated  to  the  public  use  as  a  street  or  high- 
way, by  deed  or  other  overt  act,  or  may  be  presumed  from  the 
lapse  of  time  or  acquiescence  of  the  party.  Again,  in  Harding  v. 
Jasper  (14  Cal.  642),  it  was  held,  that  a  dedication  of  a  public 
highway  might  "  be  made  either  with  or  without  writing,  by  any 
act  of  the  owner,  such  as  throwing  open  his  land  to  public  travel, 
or  platting  it  and  selling  lots  bounded  by  streets  designated  in  the 
plat,  thereby  indicating  a  clear  intention  to  dedicate." 

We  think  it  clear,  then,  upon  principle  and  authority,  that  the 
deeds  to  the  cily,  as  well  as  the  mortgage  to  the  plaintiff's  testators 
were  a  dedication  of  these  streets  to  public  use,  and  vested  a  ri^t 
of  way  in  the  plaintiff's  testators,  unless  controlled  by  the  home- 
stead right  set  up  by  the  defendants.  In  this  case,  the  description 
of  the  lot  in  the  mortgage  is  ^^  one  hundred  and  twenty-two  feet 
and  six  inches  to  Belle  Air  Street,"  and  the  same  distance  ^'  to 
Pfeiffer  Street;"  and  as  the  distance  named  only  carries  the  line  to 
the  9ide%  of  those  streets,  it  is  insisted  that  the  fee  did  not  pass  to 
the  center  of  the  streets.  It  is  a  settied  principle  of  law  that  where 
a  line  is  described  as  running  to  a  certun  object,  and  the  distance 
is  also  ^ven,  it  will  go  to  the  point  named,  though  tiie  real  distaooe 


Digitized  by 


Google 


SUPREME  COURT-JULY  TERM,    1863.        491 

Kittle  i;.  Ffeiffer. 

be  greater  or  less  than  that  specified,  as  a  fixed  object  will  always 
control  distance  in  the  description  of  lands.  (^Colton  y.  Seavey^  22 
Cal.  497.)  Here  the  description  is  to  certain  streets,  and  this  would 
carry  the  line  to  the  center  of  the  street,  if  there  was  nothing 
further  in  the  description  to  control  or  limit  the  lines.  Whether 
the  specification  of  the  length  of  the  lines  will  have  the  efiect  of 
limiting  them  to  the  sides  instead  of  the  center,  is  unnecessary  to 
determine,  because  the  plaintiff  has  a  right  of  action,  whether  he  is 
Tested  with  the  fee  or  only  a  right  of  way.  Either  gives  him  the 
right  to  prevent  the  defendants  from  obstructing  the  streets,  and 
thereby  injuring  or  destroying  his  vested  right  of  passage.  But 
the  reason  and  authorities  are  very  strong  in  favor  of  the  doctrine 
that  the  conveyance  passes  the  fee  to  the  center  of  the  street,  sub- 
ject to  the  public  easement.  (1  Smith's  Leading  Gases,  188, 189.) 
The  next  question  is  how  the  claim  of  homestead  affects  this 
right.  It  is  unnecessary  to  determine  whether  or  not  her  signature 
was  necessary  to  the  deeds  made  by  Folsom  and  Pfeiffer  to  the  city, 
for  the  right  of  way  claimed  by  the  plaintiff  does  not  depend  upon 
those  deeds,  but  upon  the  mortgage  and  the  conveyance  under  it. 
The  mortgage  was  duly  executed  and  acknowledged  by  the  wife, 
and  she  and  her  husband  were  parties  to  the  suit  for  its  foreclosure. 
The  homestead  claim,  so  &r  as  it  relates  to  the  property  covered 
by  the  mortgage,  is  barred  by  the  decree  of  foreclosure  and  the 
sale  and  deed  under  it.  This  right  of  way  passed  to  the  pur- 
chasers as  one  of  the  appurtenances  of  the  lot,  and  is  therefore 
equally  free  of  the  claim  of  homestead.  The  deeds  of  Folsom  and 
Pfeiffer  can  properly  be  referred  to,  to  show  the  width  of  these 
streets,  if  for  no  oilier  purpose.  As  these  deeds  to  the  city  did  not 
pass  the  tide  to  the  soil,  but  only  operated  as  a  dedication  of  public 
right  of  way  over  it,  it  may  be  doubtful  whether  they  can  be  con- 
sidered as  a  ^^sale  or  alienation,"  within  the  meaning  of  those 
terms  in  the  homestead  law.  The  plaintiff  has  a  clear  right  to  the 
remedy  by  injunction  to  stay  the  threatened  injury  to  his  right  of 
way.  (Pract.  Act,  Sec.  249.)  It  is  the  only  remedy  adequate 
to  his  case  by  which  a  continued  injuiy  like  this  can  be  prevented. 
(JPmlwmne  Water  Co,  v.  Chapman^  8  Cal.  892 ;  Buckalew  v. 
Estdly  6  Id.  108 ;  BamBey  v.  Chandler^  8  Id.  90.)    From  the 
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pleadings  and  findings  the  plaintiff  is  entitled  to  the^  relief  prayed 
for  in  his  complaint. 

The  judgment  is  reversed,  and  the  Court  below  is  directed  to 
enter  a  decree  according  to  this  opinion. 


WEIL  V.  PAUL  et  al. 

An  iostraction  which  embraces  a  statement  that  a  witness  has  testified  to  certain 
flicts  should  be  refused. 

8.,  a  clothing  merchant  whose  goods  were  under  attachment,  sold  them  to  W.,  who 
procured  the  release  of  the  attachment,  and  removed  the  stock  to  his,  W.'s, 
cigar  store.  Within  less  than  two  weeks  thereafter,  S.  was  engaged  pro- 
fessedly as  employ^  of  W.  in' peddling  out  the  goods  and  managing  their  sale 
at  retail,  in  which  condition  they  were  again  attached  as  the  property  of  S. : 
hdd,  that  there  was  no  such  actual  and  continued  change  of  possession  as  was 
required  by  the  fifteenth  section  of  the  Statute  of  Frauds,  and  that  the  goods 
were  therefore  liable  to  the  attachment. 

Where  the  vendor  of  goods  is  not  at  the  time  in  possession,  the  transfer  is  an 
"  assignment "  within  the  meaning  of  that  term  in  the  fifteenth  section  of  the 
Statute  of  Frauds,  and  an  actual  and  continued  change  of  possession  it 
required  equally  as  in  case  of  a  sale  by  one  in  possession. 

Appeal  from  the  Sixteenth  Judicial  District. 

One  Strauss,  engaged  in  the  dry  goods  and  clothing  business, 
had  his  stock  of  goods  attached  at  the  suit  of  his  creditor,  and 
to  obtain  a  release  of  the  attachment  sold  the  stock  to  the  plaintiff, 
Weil,  a  cigar  merchant,  who  paid  or  undertook  to  pay  the  attach- 
ment debt.  Within  a  day  or  two  after  the  sale,  plamtiff  received 
the  goods  from  the  Sheriff  and  removed  them  to  his  cigar  store, 
where  they  were  placed,  some  in  boxes  imder  the  counter  and  some 
in  a  back  room.  A  few  days  after,  Strauss,  under  an  alleged  con- 
tract with  Weil  that  the  latter  should  pay  him  for  his  services 
seventy-five  doUars  per  month,  went  to  plaintiff's  store  and  com- 
menced selling  the  goods  and  peddling  them  out  at  retail.  The 
management  of  the  sales  was  left  entirely  with  him,  and  at  times 
while  Weil  was  absent  at  San  Francisco,  Stauss  had  possession  and 
control  of  the  entire  store  and  busmess.  In  this  condition  the 
goods  were,  under  another  attachment  against  Strauss,  taken  into 
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possession  by  the  defendant,  the  Sheriff  of  the  county,  as  the  prop- 
erty of  Strauss.  The  action  is  by  Weil  for  damages  for  this  taking, 
A  jury  trial  was  had,  resulting  in  a  verdict  in  favor  of  plaintiff  for 
seven  hundred  and  thirty-three  doDars,  and  judgment  rendered 
accordingly.  A  motion  for  new  trial  was  denied,  and  from  this 
order  and  the  judgment  the  defendants  appeal. 

JET.  0.  Beatty^  for  AppeUant. 

Tod  Bobinson  and  W.  L.  Dudley ^  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  against  the  Sheriff  and  his  sureties  on  his 
official  bond  to  recover  the  value  of  certain  personal  property,  con- 
sisting of  dry  goods  and  clothing,  which  had  been  taken  by  Paul, 
as  Sheriff  of  Calaveras  County,  under  an  attachment  against  one 
Strauss,  from  whom  the  plaintiff  had  purchased  them.  It  seems 
that  the  Sheriff  had  previously  levied  upon  the  same  property, 
under  a  prior  attachment  against  Strauss,  and  that  while  the  goods 
were  thus  in  his  possession  Strauss  sold  them  to  Weil  for  the 
purpose  of  paying  off  the  attachment,  and  the  Sheriff,  after  the 
payment  of  the  debt,  released  the  attachment,  and  Weil  took 
possession,  put  them  away  in  his  cigar  and  tobacco  store,  and 
employed  Strauss  to  sell  and  peddle  them  out  for  him.  While  they 
were  in  this  situation  another  attachment  against  Strauss  was  levied 
on  the  goods,  and  Weil  brings  this  suit  to  recover  their  value.  He 
recovered  judgment  in  the  Court  below,  and  the  defendants  appeal. 

The  only  statement  on  appeal  in  this  case  is  a  stipulation,  signed 
by  the  attorneys  of  both  parties,  agreeing  that  the  judgment  roll, 
orders,  and  instructions  given,  and  refused  by  the  Court,  the  state- 
ment on  motion  for  a  new  trial,  and  the  stipulation  thus  signed,  ^'  is 
a  true  and  correct  statement  on  appeal  to  the  Supreme  Court,  and 
may  be  used  as  such  without  further  certificate  or  identification." 
None  of  these  papers  contain  the  grounds  of  appeal  required  by 
Sec.  338  of  the  Practice  Act,  the  construction  of  which  was  settled 
by  this  Court  in  the  case  of  Barrett  v.  Tewhbury  (16  Cal.  354), 
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and  the  respondent  now  objects  that  for  this  reason  the  statement 
forms  no  part  of  the  record,  and  must  therefore  be  entirely  disre- 
garded. We  think,  however,  the  agreement  of  the  parties  amounts 
to  a  waiver  of  this  objection.  It  would  be  an  injustice  to  the  appel- 
lant, if  after  entering  into  an  agreement  of  this  kind  the  respondent 
should  be  permitted  to  make  such  an  objectiou  in  this  Court  for 
the  first  time. 

On  the  trial  the  defendants  asked  the  Court  to  give  the  foUowing 
instruction,  which  was  refused,  and  which  they  now  assign  for  error: 
"  If  the  jury  believe  the  evidence  of  A.  Strauss,  the  plaintiff's  wit- 
ness, that  he  had  the  possession  of  the  goods  in  controversy  after 
the  sale  to  the  plaintiff,  and  was  selling  and  peddling  them  out, 
they  will  find  a  verdict  for  defendants."  There  was  no  error  in 
reftising  to  ^ve  the  instruction  in  this  form,  as  it  included  a  stat^ 
ment  by  the  Court  that  the  witness  had  testified  to  certain  facts, 
and  the  jury  are  the  proper  judges  of  what  a  witness  has  testi- 
fied to. 

It  is  also  insisted  that  the  Court  erred  in  ^ving  the  second, 
third,  and  fourth  instructions  asked  for  by  the  plaintiff,  which  are 
as  follows : 

"  2.  A  change  and  continuation  of  possession  of  personal  prop- 
erty in  law  is  where  the  vendor  loses  the  actual  possession  or  control 
of  the  thing  by  him  sold,  and  the  vendee  takes  possession  and  holds 
the  same,  and  in  this  case  the  removal  of  the  goods  from  Strauss' 
store  to  the  store  of  the  plamtiff  was  in  law  a  delivery,  and  an 
actual  change  of  possession,  and  the  fact  that  the  vendor,  Strauss, 
afi;er  such  removal  and  change  of  possession  was  employed  by  the 
vendee,  and  while  in  his  employ  sold  or  peddled  some  of  the  goods, 
does  not  of  itself  prove  want  of  continuation  of  the  possession  of  the 
vendee. 

3.  The  fact  that  Strauss  sold  a  portion  of  the  goods  aft;er  his 
sale  and  delivery  to  the  plaintiff,  and  while  in  plaintiff's  employ- 
ment, does  not  of  itself  constitute  a  possession  in  Strauss,  such  as 
is  contemplated  by  Sec.  15  of  the  Statute  of  Fraudulent  Con- 
tracts, etc. 

4.  In  sales  of  personal  property  all  the  statute  requires  is  that 
delivery  must  be  made ;  that  the  vendee  must  take  actual  possea- 
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sion ;  such  possession  must  be  open  and  unequiyocal,  carrying  with 
it  the  usual  marks  and  indications  of  ownership  by  the  vendee ; 
the  possession  must  be  continuous — ^not  taken  to  be  surrendered 
back  again — ^not  formal,  but  substantial ;  but  it  need  not  necessarily 
continue  indefinitely  when  it  is  bona  fide  and  openly  taken  and  is 
kept  for  such  a  length  of  time  as  to  give  a  general  advertisement 
of  the  standing  of  the  property  and  the  claim  to  it  by  the  vendee ; 
and  in  this  case,  if  the  jury  find  fix)m  the  evidence  that  these 
requirements  were  substantially  followed  and  there  was  no  fraud  in 
£Ekct,  the  sale  is  valid  and  the  plaintiff  is  entitled  to  recover." 

The  defendants  claim  that  although  there  may  have  been  an 
actual  deUvery  of  the  goods  at  the  time  of  the  sale  to  Weil,  yet 
that  the  evidence  shows  that  there  was  not  ^^  an  actual  and  contin- 
ued change  of  possession,"  within  the  requirements  of  the  fifteenth 
section  of  the  Statute  of  Frauds;  that  the  employment  of  the 
vendor  to  sell  the  goods,  and  his  actually  engaging  in  the  business 
of  selling  and  peddling  them  out,  within  a  few  weeks  after  the  sale, 
was  the  exercise  of  acts  of  possession  and  ownership  by  the  vendor 
which  vitiated  the  sale.  We  think  that  the  fact  that  Strauss  soon 
after  the  removal  and  change  of  possession  was  employed  by  the 
vendee,  and  while  in  his  employ  sold  and  peddled  some  of  tiie 
goods,  proves  a  want  of  continuation  of  the  possession  in  the  vendee, 
and  the  fact  that  Strauss  sold  some  of  the  goods  after  his  sale  to 
the  plaintiff  and  while  in  his  employ,  did  constitute  a  possession  in 
Strauss,  and  that  the  Court  erred  in  instructing  the  jury  to  the 
contrary. 

It  would  be  impossible  to  lay  down  a  fixed  rule,  applicable  to  all 
cases,  establishing  the  length  of  time  a  vendee  of  personal  property 
should  continue  in  the  exclusive  possession  to  vest  a  title  beyond 
the  reach  of  this  section  of  the  Statute  of  Frauds.  Each  case  must 
necessarily  be  governed  and  determined  by  its  own  peculiar  circum- 
stances. It  is  clear,  however,  that  the  exclusive  possession  by  the 
vendee  for  only  a  few  weeks,  under  the  circumstances  of  this  case, 
and  the  employing  of  the  vendor  to  sell  and  peddle  them  out,  the 
vendee  being  engaged  in  the  sale  of  an  entirely  different  kind  of 
goods,  did  not  constitute  such  "  an  actual  and  continued  change  of 
possession "  as  is  required  by  the  statute.     Where  the  facts  are 
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undisputed,  as  in  this  case,  it  is  the  duty  of  the  Court  to  deter- 
mine, as  a  question  of  law,  whether  such  facts  constitute  an  ^'actual 
and  continued  change  of  possession,"  within  the  statute. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

On  petition  for  rehearing,  Crocker,  J.  delivered  the  following 
opinion — Cope,  C.  J.  concurring: 

In  the  petition  for  a  rehearing  it  is  urged  that  Sec.  15  of  the 
Act  respecting  fraudulent  conveyances  and  contracts  applies  only 
to  sales  of  goods  in  the  possession  of  the  vendor,  and  that,  as  the 
goods  in  this  case  were  in  the  possession  of  the  Sheriff  at  the  time 
of  the  transfer  from  Strauss  to  the  plaintiff,  therefore  the  statute 
does  not  apply,  and  it  was  not  necessary  for  the  plaintiff  to  maintain 
an  ^^  actual  and  continued  change  of  possession."  It  will  be  noticed, 
however,  that  Sec.  15  includes  "  sales "  and  "  assignments  "  of 
goods  and  chattels — ^that  is,  sales  made  by  a  vendor  of  goods  in  his 
possession  or  und6r  his  control,  and  assignments  of  goods  not  thus 
in  his  possession  or  control.  If  the  goods  were  not  in  Strauss' 
possession  or  under  his  control  at  the  time  of  his  contract  with  the 
plaintiff,  then  the  transfer  to  the  plaintiff  was  an  assignment  of  the 
goods  or  the  right  to  their  possession,  and  it  comes  frdly  within  the 
statute. 

Behearing  denied. 


COLTON  V.  SEAVEY. 

A  DKBD  executed  by  only  a  part  of  the  persons  named  in  the  body  as  grantors 
is  good  as  to  the  executing  parties,  and  conveys  their  interest  in  the  property. 

An  acknowledgment  of  a  conveyance  taken  and  certified  to  by  a  Justice  of  the 
Peace  within  his  county  is  valid,  without  regard  to  the  locality  of  the  land 
conveyed,  and  though  it  is  situated  in  another  county. 

In  the  description  of  a  deed  one  line  was  described  to  run  "  thence  westerly ^ 
including  the  cafiadas,  to  a  stake,  so  that  a  line  running  from  thence  to  the 
Dos  Pedros  will  pass  about  two  hundred  yards  from  the  present  new  corral  of 
the  said  Jos^  Jesus  Lopez  :"  hddj  that  the  line  was  to  be  located  by  the  natu- 
ral landmarks  mentioned,  although  these  determined  its  course  to  be  north- 
easterly, instead  of  westerly. 


Digitized  by 


Google 


SUPREME  COURT-JULY  TERM,    1863.        497 

Colton  V.  Seavey. 

A  description  of  a  line  in  a  deed  by  natural  or  artificial  landmarks  clearly  iden- 
tified, will  govern  and  control  one  by  course  or  distance  where  they  do  not 
agree. 

Parol  evidence  is  admissible  to  explain  the  location  of  the  objects  mentioned  in 
the  description  of  a  deed,  and  thus  fix  the  boundary  lines  of  the  tract  con- 
veyed. 

A  subsequent  purchaser  who  seeks  to  avoid  a  prior  deed  of  the  same  premises 
made  by  his  grantor  on  the  ground  that  he  is  a  purchaser  in  good  faith  and 
without  notice,  must  show  affirmatively  that  he  paid  a  good  and  valuable  con- 
sideration. 

An  acknowledgment  of  the  payment  of  the  purchase  money  by  the  grantor  in  a 
subsequent  deed  is  no  evidence  of  the  fact  of  payment  as  against  one  claim- 
ing under  a  prior  deed. 

Appeal  from  the  Seventh  Judicial  District. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
Wm,  S.  Jones,  for  Appellant. 

I.  The  deed  under  which  plaintiff  claims  conveyed  no  title,  and 
is  inoperative  and  void  against  the  defendant. 

1st.  It  was  not  shown  by  the  plamtiff  that  the  grantors  named  in 
the  deed  had  such  an  estate  as  would  enable  them  to  join  in  a  con- 
veyance of  all  the  premises  therein  described.  (3  Phil.  Ev.  680, 
4th  Ed. ;  Doe  v.  Butler,  3  Wend.  149  ;  1  Starkie's  Ev.  Part  11, 
Sec.  135.) 

2d.  This  is  a  joint  deed,  and  in  a  joint  demise  the  title  must  be 
joint.  (^Taylor  v.  Taylor,  3  Marsh.  19  ;  Tucker  v.  Vance,  2  Id. 
458 ;  Jackson  v.  Bradt,  2  Caine's,  174.) 

8d.  It  is  an  unexecuted  instrument.  Only  five  out  of  the  thir- 
teen whose  names  appear  in  the  body  of  the  deed  ever  signed  it,  or 
admitted  they  had  done  so.  In  a  joint  instrument,  all  that  are 
named  as  parties  to  it  in  the  instrument  should  execute  it.  It  must 
be  the  act  of  all  and  of  each  of  them,  otherwise  the  instrument  will 
be  inoperative  and  void.  This  is  the  rule  as  to  bonds  and  commer- 
cial paper.  (  Wood  v.  Washburn,  2  Pick.  24 ;  Sharp  v.  United 
States,  4  Watts,  21 ;  Bean  v.  Parker,  17  Mass.  591 ;  Johnson  v. 
Easkmo,  9  Texas,  1 ;  Fletcher  v.  Aiistin,  11  Vt.  447 ;  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Pet.  388,  451 ;  Sawkins  v.  Kemp,  8 
East.  440.)    And  the  same  rule  applies  to  deeds.    The  execution 
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must  be  proved  by  all  the  parties.  (11  Phillips'  Evidence,  459, 
4th  Ed.) 

n.  This  deed  was  not  entitled  to  record  in  the  County  of 
Marin,  and  the  defendant  had  no  notice  of  it  when  he  purchased 
the  premises  in  controversy  in  1858.  The  land  described  in  the 
deed  was  situated  in  the  County  of  Marin.  M.  D.  Lewis  was  a 
Justice  of  the  Peace  for  Sonoma  County,  and  had  no  authority  to 
take  acknowledgments  of  conveyances  of  land  not  within  his  county. 
The  clause,  "  Justices  of  the  Peace  within  their  respective  comir 
ties"  (Sec.  135,  Art.  5,  p.  30,  Laws  of  Cal.  1851),  means  Jus- 
tices of  the  Peace  within  and  for  the  county  where  the  land  lies. 
The  record  of  the  deed  in  Marin  County  did  not  therefore  impart 
notice.     (1  Story's  Eq.  Sec.  404.) 

Neither  the  plaintifiF  nor  any  of  the  persons  through  whom  he 
claims  have  been  in  possession  of  the  land  described  in  this  deed 
or  of  the  land  described  in  the  complaint  since  the  date  of  the  deed 
(June  26th,  1862).  The  land  in  controversy  is  not  embraced 
within  the  lines  described  in  this  deed.  And  if  actual  notice  of  the 
contents  of  the  deed  had  been  proven  by  the  plaintiff,  still  the 
courses  given  in  the  deed  cannot  be  interpreted  reversely  for  the 
purpose  of  connecting  such  notice  with  the  land  in  controversy. 
The  plaintiff  therefore  failed  to  prove  a  tide  upon  which  he  could 
recover.  (^Estrada  v.  Murphy^  19  Cal.  248.)  And  a  failure  to 
prove  notice  was  a  failure  to  prove  a  right  of  entry.  (  Ortman  v. 
Diaxm,  13  Cal.  37.) 

in.  The  admission  by  the  Court  of  the  testimony  of  J.  H. 
Lewis  and  J.  A.  Tustin  was  error.  Title  to  land  or  disclaimance 
of  tide  does  not  rest  in  parol  declarations.  (  Williams  v.  Mxttetj 
6  Cow.  751 ;  Van  Allen  v.  Vasburg,  7  Johns.  186 ;  Livingston  v. 
Besselbach,  10  Id.  836,  838  ;   White  v.  Gary,  16  Id.  302.) 

rV.  The  defendant  has  a  legal  title  to  the  premises,  and  the 
legal  title  must  prevail  in  this  action.  The  defendant's  deed  can  be 
set  aside  only  on  the  ground  of  fraud ;  and  the  fact  that  it  was 
fraudulent  must  be  found.  (Wood's  Dig.  105,  Art.  389,  Sec.  1 ; 
Oillan  V.  Metcalf,  7  Cal.  138 ;  Swartz  v.  Hazlett,  8  Id.  127, 
128 ;  Little  v.  Harvey^  9  Wend.  158.)  There  is  no  such  fact 
found.     The  recital  in  a  deed  showing  payment  of  the  considera- 
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tion  is  prima  facie  proof  of  the  fact.  ( White  v.  Miller^  22  Vt. 
880;  Olm  v.  Chrover^  3  Md.  212;  Jackson  v.  McChesnetf,  7 
Cow.  860  ;  Ayres  v.  McConneU,  15  Dl.  230.)  Though  not  con- 
clusive 80  as  to  shut  out  proof  of  fraud.  (^Uvans  v.  Udmonds,  24 
Eng.  Law  and  Eq.  227  ;  Spear  v.  Ward^  20  Cal.  676.)  Fraud 
must  be  proved  (1  Story  Eq.  Sec.  190),  and  the  want  of  a  valusr 
ble  consideration  is  not  evidence  of  fraud.  (Wood's  Dig.  105, 
Art.  389,  Sees.  1  and  107 ;  Art.  411,  Sec.  23 ;  CHUan  v.  Met^ 
calf,  7  Cal.  138, 139 ;  Swartz  v.  Eazlettj  8  Id.  127, 128.) 

There  can  be  no  fraud  where  there  is  no  notice.  (Wood's  Dig. 
107,  Art.  412,  Sec.  24 ;  Wyatt  v.  BarweU,  19  Vesey,  437  ;  JoJr 
land  V.  Stainhridge,  3  Id.  485 ;  Ley  v.  Dunham,  2  Johns.  Ch. 
182, 190, 191 ;  Berry  v.  Mutual  Ins.  Co.,  Id.  603 ;  Buckingham 
V.  Frost,  18  Johns.  562;  Jackson  v.  McChesney,  7  Cow.  360; 
Dennis  v.  Burritt,  6  Cal.  673.)  And  there  can  be  no  notice 
where  there  is  no  title.     (^Smith  v.  Brannan,  13  Cal.  107.) 

V.  Should  the  Court  reach  the  conclusion  that  the  deed,  Ex. 
No.  58,  D.  0.  S.,  did  operate  to  pass  a  titie,  still  the  plaintiff  can- 
not recover,  because  the  deed  conveys  a  specific  parcel  of  a  com- 
mon  estate,  and  the  tenants  did  not  all  join  in  the  execution  of  it, 
and  the  defendant  is  seized  as  tenant  in  common  of  an  estate  in  the 
whole  ranch.  (^Stark  v.  Barrett,  15  CaJ.  368  ;  Tmchard  v.  Oow, 
20  Id.  162.)  There  is  no  proof  of  actual  ouster  of  the  plaintiff 
by  defendant. 

F.  D.  Colton,  for  Respondent. 

I.  The  deed  under  which  we  claim  is  a  warranty  deed,  and  it 
does  not  matter  whether  the  other  persons  executed  it  or  not.  A 
conveyance  from  several  persons  is  the  separate  conveyance  of  each. 
It  is  not  like  a  note  or  bond  where  each  is  bound  for  the  whole 
amount.  A  conveyance  of  land  by  several  persons  conveys  the 
title  of  all  who  execute  and  deliver  it.  (4  Pet.  Abr.  612 ;  Jackson 
V.  Stanford,  19  Geo.  14 ;  ScoU  v.  Whipple,  5  Greenl.  336.) 

n.  Appellant  claims  as  a  subsequent  purchaser,  and  in  order 
to  postpone  the  prior  deed  he  must  show  that  he  is  a  bona  fide  pur- 
chaser for  a  valuable  consideration.  (Wood's  Dig.  103,  Art.  363.) 
No  proof  was  made  of  any  consideration  paid.    The  recital  in  his 
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deed  is  no  evidence  of  the  payment  of  a  consideration  in  this  case. 
It  is  simply  an  admission  made  by  a.  party  after  he  had  parted  with 
his  interest  in  the  land,  and  could  not  affect  a  prior  purchaser. 
(^MUn  V.  Owyn,  16  Ala.  725 ;  6  Phillip's  Ev.  Cowen  &  Hill's 
Notes,  453,  454,  note  251 ;  Penrose  v.  Griffith^  4  Bin.  231 ;  Gar- 
wood  V.  Dennis^  Id.  332 ;  Widman  v.  Kohr,  4  Serg.  &  R.  174.) 
in.  Appellant  claims  that  the  deed  to  Barbara  Ann  Lewis  is 
void  on  account  of  an  error  in  the  second  course  in  the  description 
of  the  land.  The  line  is  run  "  westerly  "  when  it  should  be  "  north- 
easterly." The  boundaries  named  in  the  deed  are  all  well  known, 
well  defined  points,  and  conspicuous  objects.  Monuments  control 
courses  and  distances.  (^Stanley  v.  Ghrem^  12  Cal.  163 ;  Vergur 
hart  V.  Burleson,  6  Texas,  511 ;  Berry  v.  Wright,  14  Id.  270 ; 
Broum  et  ah  v.  Buger,  21  How.  318 ;  Lamh  v.  BvLchmiller,  17 
N.  Y.  623 ;  Sawyer  v.  Kendall,  10  Gushing,  246.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land — 
part  of  the  Rancho  Laguna  de  San  Antonio— in  Sonoma  County. 
The  case  was  tried  by  the  Court,  who  found  for  the  plaintiff,  and 
judgment  was  rendered  accordingly ;  from  which,  and  from  an  order 
denying  a  new  trial,  the  defendant  appeals. 

Both  parties  claim  title  under  Bartolome  Bojorques.  It  appears 
that  on  the  twentieth  day  of  November,  1851,  he  executed  to  Jos^ 
Crenddo  Bojorques,  and  seven  others,  a  deed  for  the  eight-ninths  of 
said  rancho.  On  the  twenty-sixth  day  of  June,  1852,  Jos^  Geraldo 
Bojorques,  Bartolome  Bojorques,  and  the  other  grantees  in  the 
former  deed,  with  their  wives,  executed  a  deed  to  Barbara  Ann 
Lewis  for  a  part  of  the  rancho,  including  the  premises  in  contro- 
versy, and  the  plaintiff  claims  his  title  under  this  deed.  On  the 
seventh  day  of  January,  1857,  Bartolome  Bojorques  executed  a 
deed  to  Jos6  Geraldo  Bojorques  for  the  undivided  one-ninth  of  the 
above  named  rancho ;  and  on  the  same  day  the  latter  and  his  wife 
conveyed  to  Hamilton  Gaston  and  eleven  others  the  undivided  one- 
ninth  of  said  rancho,  with  this  exception,  ^'  saving  and  excepting 
from  this  sale  eight  hundred  and  seventeen  acres  heretofore  conveyed 
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by  the  said  parties  of  the  first  part."  The  defendant  claims  his 
title  under  one  of  the  parties  to  this  deed. 

The  defendant  contends  that  the  deed  to  Barbara  Ann  Lewis, 
under  which  the  plaintiff  claims,  conveyed  no  tide,  and  is  inopera- 
tive and  void  against  the  defendant.  It  is  objected  that  the  evi- 
dence does  not  prove  that  mpre  than  five  of  the  grantors  executed 
it,  and  that  unless  all  executed  it,  it  is  inoperative  and  void.  Sev- 
eral cases  are  cited  relating  to  the  execution  of  bonds  by  several 
parties,  but  such  cases  have  no  application  to  conveyances.  Even 
if  the  evidence  had  shown  that  this  deed  was  executed  by  only  a 
few  and  not  all  of  the  grantors  named  in  it,  we  think  it  clear  that 
it  would  be  good  as  to  those  who  did  execute  and  deliver  it,  and 
sufiScient  to  convey  their  interest  in  the  property.  (^Scott  v.  Whip- 
ph^  5  Greenl.  336 ;  Jackson  v.  Stanford^  19  Geo.  14.)  It  appears 
to  have  been  properly  acknowledged  by  all  the  grantors,  before  a 
Justice  of  the  Peace,  and  the  signatures  of  all,  by  their  marks, 
appear  to  the  deed,  which  shows  that  it  was  duly  executed  by  all  of 
them. 

It  is,  however,  objected  that  the  land  described  in  the  deed  then 
lay  in  Marin  County ;  that  this  acknowledgment  was  taken  by  a 
Justice  of  the  Peace  of  Sonoma  County,  and  therefore  it  affords  no 
proof  of  the  execution  of  the  deed,  and  does  not  authenticate  it  so 
as  to  authorize  its  registry  in  Mann  County.  The  one  hundred  and 
ihirty-fifth  section  of  the  Act  of  1851,  respecting  Courts  of  Justice 
(Stat.  1851, 29, 30),  provides  that  the  Judges  of  the  Supreme  and 
certain  other  Courts  '^  shall  have  power  in  any  part  of  the  State, 
and  Justices  of  the  Peace  within  their  respective  counties,"  to  take 
and  certify  "  the  proof  and  acknowledgment  of  a  conveyance  of  real 
property,  or  of  any  other  written  instrument."  It  is  contended 
that  under  this  provision  a  Justice  of  the  Peace  could  only  take  an 
acknowledgment  of  a  conveyance  of  real  property  situated  in  the 
county  where  he  held  his  office.  In  this  the  appellant  is  mistaken. 
We  think  the  intention  of  the  Legislature  is  clearly  expressed,  that 
a  Justice  of  the  Peace  might  take  the  acknowledgment  and  make 
his  certificate  thereof  anywhere  within  the  county  where  he  held  his 
office,  without  regard  to  the  locality  of  the  land  conveyed,  but  that 
he  icould  not,  like  the  Judges  of  the  other  Courts,  take  and  certify 
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such  acknowledgments  in  other  parts  of  the  State  oatside  of  his 
owdl  county. 

In  the  deed  to  Barbara  Ann  Lewis,  the  first  and  second  lines  of 
the  tract  conveyed  are  described  as  follows :  ^'  Beginning  at  a  stake 
near  the  old  corral  of  Jos^  Jesus  Lopez,  running  thence  easterly  to 
the  head  of  the  ca&ada,  thence  westerly,  including  the  cafladas,  to 
a  stake,  so  that  a  line  running  from  thence  to  the  Dos  Pedros  will 
pass  about  two  hundred  yards  from  the  present  new  corral  of  the 
said  Jos^  Jesus  Lopez,"  etc.  It  seems  that  this  second  line, 
instead  of  being  in  a  westerly  course,  is,  in  fact,  about  north-east, 
as  shown  by  the  natural  landmarks  stated  in  the  deed,  and  that  if 
this  line  was  run  a  west  course  it  would  not  include  the  premises  in 
controversy.  The  appellant  contends  that  the  description  by  course 
must  govern.  It  is  clearly  established  that  "  when  a  deed  of  land 
describes  the  subject  matter  by  monuments  clearly  identified,  such 
as  a  river,  a  spring,  a  stream,  a  mountain,  a  marked  tree,  or  other 
natural  object,  and  courses,  distances,  and  quantity  are  likewise 
inserted,  which  disagree  with  the  monuments,  the  description  by 
monuments  shall  in  general  prevail ;  for  it  is  more  Ukely  that  a  per- 
son purchasing  or  selling  land  should  make  mistakes  in  respect  to 
course,  distance,  and  quantity  than  in  respect  to  visible  objects, 
which  latter,  from  being  mentioned  in  the  deed,  are  presumed  to 
have  been  examined  at  the  time."  (2  Phillips'  Ev.  C.  H.  and  E.'s 
Notes,  783,  note  520 :  citing  numerous  cases.)  This  rule  applies  to 
all  objects  visible,  fixed,  and  clearly  ascertained,  such  as  the  lands 
of  other  individuals  or  their  comers,  clearings,  a  stake,  post,  or 
stone,  or  a  road.  (Id.)  So  lines,  comers,  and  stations  actually 
run  and  marked  will  prevail  over  courses  and  distances.  (2  Hill. 
onBeal  Prop.  254;  2  Greenleaf's  Cruise,  338.)  The  evidence 
shows  that  the  objects  called  for  in  the  description  of  this  second 
line  are  sufGicient  to  control  the  course  stated  therein,  and  it  should 
be  constmed  accordingly. 

The  testimony  of  the  witnesses  Martin,  Lewis,  and  Tustin,  in 
explanation  of  the  location  of  the  objects  set  forth  in  the  description 
of  the  several  lines  m  this  deed,  was  properly  admitted. 

The  deed  under  which  the  plaintiff  claims,  having  been  executed 
prior  to  the  one  from  the  common  grantor  under  which  the  defend- 
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ant  claiins,  it  is  urged  that  this  prior  deed  cannot  be  attacked  by 
the  defendant  without  showing  that  he  and  those  under  whom  he 
claims  were  bona  fide  purchasers,  without  notice,  for  a  good  and 
valuable  consideration  actuallj  paid ;  and  the  defendant  insists  that 
the  acknowledgment  of  the  receipt  of  the  purchase  money  in  the 
deed,  which  is  in  the  usual  form,  is  sufficient  evidence  of  the  pay- 
ment of  such  consideration.  It  is  true  that  in  some  cases,  between 
a  certain  class  of  parties,  the  ordinary  acknowledgment  in  a  deed 
of  the  receipt  of  the  purchase  money,  ia  prima  facie  evidence  of 
payment.  But  this  rule  does  not  apply  to  a  case  like  the  present. 
The  plaintiff  claims  under  a  deed  executed  by  Bartolome,  Jos^ 
Geraldo  Bojorques,  and  others,  dated  June  26th,  1852 ;  Bartolome 
afterwards,  on  the  seventh  day  of  January,  1857,  conveys  the  one- 
ninth  of  the  ranch  to  Jos^  Geraldo,  who,  on  the  same  day,  makes 
a  conveyance  under  which  the  defendant  claims.  Admitting  that 
these  latter  deeds  mclude  the  premises  conveyed  by  the  first,  it  fol- 
lows that  at  the  date  of  these  last  deeds  neither  Bartolome  nor  Jos^ 
Geraldo  had  any  tide  which  they  could  convey  in  the  land  described 
in  the  first  deed.  But  if  the  defendant  or  his  grantor  purchased 
the  property  in  good  faith,  without  either  a<;tual  or  constructive 
notice  of  the  prior  deed,  and  for  a  good  and  valuable  consideration 
actually  paid,  then  in  equity  he  has  the  better  right.  But  he  has 
no  right  to  claim  as  against  this  prior  deed  until  he  proves  those 
fitcts.  The  acknowledgment  of  the  payment  of  the  purchase  money 
by  the  grantors  in  these  subsequent  deeds  is  no  evidence  of  the 
fact  as  against  those  holding  under  the  prior  deed,  because  it  is  a 
mere  declaration  or  admission  made  by  the  grantors  after  they  had 
conveyed  the  property ;  and  it  is  a  rule  of  law  well  settled  that 
such  admissions  or  declarations  are  not  admissible  as  evidence  to 
defeat  the  rights  of  their  vendee  acquired  under  their  prior  deed. 
A  contrary  rule  would  enable  a  vendor  or  assignor  to  defeat  the  titie 
of  his  own  purchaser  after  he  had  parted  with  all  his  interest,  which 
would  enable  them  to  perpetrate  a  fraud.  (^Nolen  v.  ChwyrCB  HeirSj 
16  Ala.  725 ;  McCHntry  v.  Ree%e,  10  Id.  137 ;  Willard's  Equity, 
256.)  We  are  aware  that  there  are  some  decisions  which  conflict 
with  this  view,  but  we  are  satisfied  that  the  rule  as  thus  laid  down 
is  correct  upon  principle.    The  deed  from  Jos^  Geraldo  Bojorques, 
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under  which  the  defendant  claims,  contains  an  exception  which  it 
would  seem  was  intended  to  apply  to  the  land  the  grantor  had  pre- 
viously conveyed  by  the  deed  under  which  the  plaintiff  claima ;  at 
least  no  other  deed  was  shown  to  which  it  could  properly  apply.  If 
that  was  not  the  tract  excepted,  the  defendant  should  have  shown 
by  proper  evidence  what  tract  it  did  apply  to.  It  follows,  there- 
fore, that  the  tract  described  in  the  deed  of  June  26th,  1852,  was 
not  in  fact  conveyed  by  the  subsequent  deed  made  in  1857,  but 
was  excepted  out.  This  deed  of  June  26th,  1852,  appears  to  have 
beep  executed  by  all  the  owners,  who  were  tenants  in  common,  of 
the  entire  estate.  The  title  of  the  plamtiff  is  not,  therefore,  an 
undivided  interest  or  a  tenancy  in  common.  But  even  if  it  was, 
the  defendant,  as  we  have  shown,  acquired  no  title  under  his  deed, 
and  he  was  not  therefore  a  tenant  in  common  with  the  plaintiff,  and 
it  was  not  necessary  to  prove  an  actual  ouster  by  the  defendont. 

We  have  carefully  examined  all  the  material  questions  raised  by 
the  appellant,  and  find  no  valid  ground  for  disturbing  the  judgment, 
and  it  is  therefore  aflSrmed. 


BORLAND  V.  O'NEAL. 

An  execution  debtor  who  has  more  horses  than  the  nnmber  exempt  bj  law  maj- 
elect  which  he  claims  as  exempt,  but  such  election  must  be  made  and  the 
officer  notified  thereof  either  at  the  time  of  the  levy  or  within  a  reasonable 
time  thereafter  or  the  right  to  elect  will  be  deemed  waived. 

Where  two  of  several  horses  owned  hj  an  execution  debtor  were  levied  upon  and 
no  notice  of  claim  of  exemption  was  given  to  the  officer  until  the  day  of  sale, 
which  was  four  months  after  the  levy :  hdd,  that  the  right  of  election  had 
been  lost  by  the  unreasonable  delay  in  exercising  it,  and  that  the  officer  was 
justified  in  selling  the  property. 

In  determining  whether  notice  of  claim  of  exemption  of  property  levied  upon 
was  given  by  the  debtor  within  a  reasonable  time,  the  fkct  that  the  plaintiff 
had  at  the  time  of  the  levy  other  property  of  a  similar  character  out  of  which 
the  debt  might  have  been  made  is  proper  matter  of  proof. 

The  exemption  of  property  from  sale  on  execution  is  a  personal  right  which  the 
debtor  may  waive  or  claim  at  his  election. 

Appeal  from  the  fifth  Judicial  District. 
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The  facts  are  stated  in  the  opmion. 

W.  R.  Cantwellj  for  Appellant. 

I.  The  horses  in  question  were  exempt  from  forced  sale.  The 
statute  entitled  the  plamtiflF  to  two  horses,  without  any  limitation  as 
to  their  character  or  value.  This  proposition  is  not  afiFected  by  the 
fact  that  the  horses  were  stallions  or  racers.  (Prac.  Act,  Sec.  219 ; 
Springer  v.  Sarrisj  22  Penn.,  10  Harris,  191 ;  Allman  v.  Grann^ 
29  Ala.  240.) 

n.  The  appellant  had  a  right  to  make  his  selection  of  such 
two  horses  at  any  time  before  their  actual  sale  under  the  execur 
tion,  and  such  selection  was  rightly  made  by  parol  request  of  the 
Sheriff.  A  mere  demand  of  the  benefit  of  exemption  law  is  suffi- 
cient. (^Bovman  v.  Smilley^  31  Penn.  State,  225.)  And  exemp- 
tion laws  are  to  be  liberally  construed.  (^Gillman  v.  WilliamSy 
7  Wis.  329.)  In  fact  it  was  not  necessary  for  the  appellant  to 
have  made  any  designation  of  the  property  specifically  exempted. 
It  was  for  the  Sheriff  to  know  the  statute  and  obey  it  at  his  peril. 
(Id.)  In  Wisconsin  it  is  even  held  that  no  agreement  to  forego 
the  benefit  of  the  exemption  law  can  be  valid ;  and  this,  though  the 
execution  does  not  in  terms  except  property  exempt  by  law.  The 
officer  is  bound  to  know  the  law  and  obey  it.  (^Maxwell  v.  Meedy 
7  Wis.  582.) 

m.  The  Court  below  erred  in  permitting  the  respondent  to 
prove  that  the  appellant  at  the  time  of  the  levy  was  the  owner  of 
other  horses.  His  ownership  of  other  horses  did  not  affect  his  right 
to  claim  the  exemption  of  the  two  involved  in  this  suit.  The  instruc- 
tions given  and  refused  raise  the  same  question  and  are  in  like  man- 
ner objectionable. 

IV.  The  appellant  adopted  the  appropriate  remedy.  One 
whose  property  is  exempted  from  seizure  on  execution,  wluch. 
property  has  been  taken  in  satisfaction  of  the  judgment  against 
him,  may  maintain  replevin  for  the  specific  goods.  (Malhty  y. 
Norton,  21  Barb.,  N.  Y.,  424.) 

H.  0.  Beatty^  for  Respondent,  cited  Bobinson  v.  Meyen  (8 
Dana,  441)  and  McCtee  v.  Ander%on  (1  B.  Monroe,  187),. 
33 
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Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring,  and  Norton,  J.  concurring  speciallj. 

This  is  an  action  to  recover  the  possesmon  of  two  horses  levied 
upon  by  the  defendant,  as  the  Sheriff  of  San  Joaquin  County,  by 
virtue  of  an  attachment  against  the  plamtiff,  who  claims  them  as 
exempt  from  levy  and  sale.  The  defendant  recovered  judgment, 
fit)m  which  the  plaintiff  appeals. 

The  record  ^ows  that  on  the  ninth  day  of  March,  1861,  the 
defendant,  as  Sheriff,  levied  upon  the  horses  in  question,  which  are 
described  as  stallions  and  race  horses,  under  and  by  virtue  of  an 
attachment  agunst  the  plamtiff;  that  at  the  time  the  plaintiff  resided 
in  El  Dorado  County,  where  he  had  several  work  horses,  which  he 
sold  and  disposed  of  after  the  levy  and  before  the  commencement 
of  this  suit ;  that  the  plaintiff  carried  on  the  business  of  a  butcher 
and  farmer,  raising  and  selling  horses  and  cattle ;  that  he  had  sev- 
eral horses,  besides  those  in  controversy,  which  he  used  in  his  farm- 
ing business ;  that  a  judgment  was  rendered  in  the  suit  in  which 
the  attachment  issued,  on  which  an  execution  issued,  and  on  the 
day  of  the  sale  of  the  property,  which  was  about  four  months  after 
the  levy,  the  plaintiff  appeared,  and  for  the  first  time  clumed  them 
as  exempt  from  execution,  and  demanded  possession,  which  was 
refused,  and  the  Sheriff  sold  the  property  under  the  writ. 

The  plaintiff  was  entitled  to  hold  two  horses  exempt  from  execu- 
tion, under  the  third  clause  of  section  two  hundred  and  nineteen  of 
the  Practice  Act.  When  the  debtor  has  more  horses  than  the 
number  exempt  by  law,  he  has  the  right  to  elect  which  he  claims 
as  exempt,  and  such  election  must  be  made  at  the  time  of  the  levy, 
or  within  a  reasonable  time  after  notice  of  the  levy,  by  giving  the 
officer  notice  of  such  election.  The  officer  is  under  no  obligation 
to  hunt  up  the  debtor  in  advance  of  the  levy,  in  order  to  procure  a 
selection  by  him.  (^Seaman  v.  Liice^  23  Barb.,  S.  C,  240 ;  Loch- 
wood  V.  Younghve,  27  Id.  506.)  The  debtor  waives  his  right  by  fil- 
ing to  claim  it ;  and  a  clum  under  one  execution,  when  no  sale  was 
made  under  it,  is  not  sufficient  when  the  property  was  levied  upon 
and  sold  under  a  subsequent  execution.  (^Dodson^a  Appeal^  25 
Penn.  State,  282.)     The  exemption  of  property  from  sale  on 
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execution  is  a  personal  right  which  the  debtor  may  waive  or  claim 
at  his  election.  (^State  v.  Mehque^  9  Indiana,  196.)  Where  the 
debtor  has  several  horses,  and  one  is  exempt  from  execution,  he 
may  elect  which  shall  be  exempt;  but  if  he  has  some  not  in  the 
jurisdiction  of  the  officer,  and  so  beyond  the  i;each  of  the  execution, 
and  there  is  only  one  within  the  reach  of  the  execution,  he  cannot 
defeat  the  creditor's  levy  on  that  one  by  electing  to  keep  it.  Such 
a  course  would  be  using  the  statute,  which  was  intended  for  benefi- 
cent purposes,  as  a  means  of  evasion  and  fraud.  (^Bobinson  v. 
MeyerB^  3  Dana,  441.)  And  where  the  officer  levied  on  one  horse, 
leaving  another  in  the  possession  of  the  debtor  as  exempt,  and  the 
latter  on  the  day  of  sale  claimed  the  horse  levied  on  as  exempt : 
hdd^  that  his  proceeding  to  sell  under  the  execution  was  not  wrong- 
ful, unless  the  debtor  should  tender  him  for  sale,  in  lieu  of  the 
article  levied  on,  such  other  articles  as  he  might  in  the  first  instance 
have  seized  for  the  satisfaction  of  the  debt,  or  so  much  as  was  cer- 
tainly and  palpably  sufficient  to  discharge  the  debt,  or  was  at 
least  equal  in  vendible  value  to  the  article  claimed  to  be  exempt. 
(McGee  v.  JjiderBon^  1  B.  Munroe,  187.) 

In  the  present  case  the  appellant  contends  that  the  Court  below 
erred  in  permitting  the  defendant  to  prove  that,  at  the  time  of  the 
levy,  the  plaintiff  had  other  horses  in  El  Dorado  County  which  ho 
could  have  claimed  as  exempt  from  levy  and  sale.  The  action  of 
the  Court  in  this  respect  was  clearly  correct.  It  was  the  duty  of 
the  plaintiff,  within  a  reasonable  time  after  notice  of  the  levy,  to 
assert  his  claim  to  have  these  particular  horses  exempt ;  and  the 
delay  in  this  case  greatiy  exceeded  a  reasonable  time,  especially 
as  he  showed  no  excuse  for  the  delay,  or  any  good  reason  why  it 
was  not  made  before.  The  notice  should  be  promptiy  given,  in 
order  that  the  officer  may  levy  on  other  property,  in  the  place  of 
that  selected,  to  secure  the  debt,  if  there  is  any.  What  will  con- 
stitute a  reasonable  time  will,  therefore,  depend  upon  the  particular 
circumstances  of  each  case.  There  may  be  cases  where  a  notice 
of  the  selection  given  at  any  time  before  the  sale  would  be  suffi- 
cient, as  where  it  appears  that  no  injury  has  been  caused  by  the 
delay.  The  fact  that  the  plaintiff  had  plenty  of  other  horses  to 
answer  the  exemption,  and  the  fact  of  the  long  delay  m  asserting 
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fhe  claim,  were  certainly  strong  if  not  conclusiye  evidence  of  a 
waiver  of  the  right  to  select  these  particular  horses  as  exempt. 

The  plaintiff  asked  the  Court  to  give  the  following  instruction, 
which  was  refused :  ^^  Such  selection  can  be  made  at  any  time 
before  sale  by  the  Sheriff.  But  the  Sheriff  is  liable  only  from  the 
time  he  is  notified  of  such  selection  and  refuses  to  give  up  the  prop- 
erty on  demand."  The  Court  gave  the  foUowing  instruction  at  the 
request  of  the  defendant,  to  which  the  plaintiff  excepted :  ^^  If  at 
the  time  of  the  levy  of  the  attachment  plaintiff  had  other  horses 
which  he  had  usually  used  as  farm  or  work  horses,  that  he  gave  no 
notice  that  he  claimed  these  horses  for  four  months  afterwards  and 
until  he  had  sold  or  disposed  of  such  other  horses,  he  cannot  recover 
in  this  action,  and  they  must  find  for  the  defendant."  The  appellant 
assigns  the  giving  and  refusing  of  these  instructions  as  error.  We 
see  no  just  reason  for  disturbing  the  verdict  on  this  ground.  The 
instruction  asked  for  by  the  plaintiff  is  not  in  accordance  with  the 
rules  of  law  upon  this  subject,  as  has  been  already  shown,  and 
the  instruction  given  is  substantially  correct. 

Judgment  affirmed. 

Norton,  J. — It  appearing  that  at  the  time  of  the  levy  the  debtor 
had  several  other  horses  which  he  used  in  his  farming  business,  the 
Sheriff  was  authorized  to  seize  the  horses  in  controversy.  K  the 
debtor  had  the  right  to  select  which  he  would  retain,  then  within 
the  authorities  which  concede  to  him  such  right  he  waived  it  by  not 
making  the  selection  at  the  time  of  the  levy  or  within  a  reasonable 
time  thereafter. 

I  agree  in  the  conclusion  of  Justice  Crocker  that  the  judgment 
should  be  affirmed. 


MOULIN   V.   COLUMBET. 

Thb  presnmptioii  that  the  person  enjoying  the  benefit  of  seirices  rendered  10 
boand  to  paj  therefor  what  the/  are  reasonably  worth,  may  be  rebutted  by 
proof  of  a  special  agreement  to  pay  a  fixed  amount,  or  in  a  particular  manner, 
or  by  proof  that  the  senrices  were  intended  to  be  gratnitoos. 
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In  an  action  for  personal  services,  defendants  asked  an  instmction  to  the  effect 
that  if  the  plaintiff  served  the  defendant  npon  an  understanding  that  he  was 
to  have  only  his  living — Aboard,  washing,  lodging,  etc. — as  a  compensation, 
and  that  he  had  received  these,  then  defendant  should  recover,  which  instruc- 
tion the  Court  refused :  held,  that  the  instruction  was  proper,  and  that  for  the 
error  in  refusing  it  the  judgment  for  plaintiff  must  be  reversed. 

Appeal  from  the  Fourth  Judicial  District. 
The  facts  are  stated  in  the  opimon. 
S.  W.  Solladayj  for  Appellant. 

Creo.  R,  Parburt^  for  the  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  for  work,  labor,  and  services  per- 
formed by  the  plaintiff  for  the  defendant.  The  defendant  sets  up 
as  a  counter  claim  an  account  for  board,  washing,  etc.,  and  further 
averred  that  the  plaintiff  was  staying  with  him  for  his  health,  and 
all  services  rendered  by  him  were  in  consideration  of  his  board, 
lodging,  and  washing,  and  that  his  services  were  worth  no  more 
than  that.  The  case  was  tried  by  a  jury,  who  returned  a  verdict 
for  the  plaintiff  for  the  sum  of  nine  hundred  and  sixty-eight  dollars 
and  seventy-nine  cents,  and  judgment  was  rendered  accordingly, 
from  which  the  defendant  appeals. 

On  the  trial,  considerable  testimony  was  introduced  by  the 
defendant  showing  that  the  plaintiff,  during  the  time  he  claims  pay 
for  his  services,  was  Uving  in  his  family  as  a  guest,  rendering  some 
service  in  return  for  the  defendant's  hospitality.  No  proof  was 
offered  of  an  express  contract  or  agreement  by  the  defendant  to 
pay  him  for  these  services,  but  the  plamtiff  relied  upon  the  pre- 
sumption of  law  which  arises  fit)m  the  proof  of  services  rendered, 
that  the  person  enjoying  the  benefit  of  tiie  same  is  bound  to  pay 
what  they  are  reasonably  worth,  the  law  implying  a  contract  to  that 
effect.  Such  undoubtedly  is  the  general  rule  upon  this  question. 
It  is  founded,  however,  upon  a  mere  presumption  of  law,  and  is 
liable  to  be  rebutted  by  proof  of  a  special  agreement  to  pay  there- 
for a  particular  amount  or  in  a  particular  manner,  or  by  proof  that 
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the  services  were  intended  to  be  gratuitous,  or  even  by  particular 
circumstances,  firom  which  the  law  would  raise  the  counter  presump- 
tion, that  the  services  were  not  intended  to  be  a  charge  against  the 
party  who  was  benefited  thereby. 

Where  services  are  rendered  upon  an  understanding  that  the 
remuneration  is  to  be  at  the  entire  discretion  of  the  employer,  no 
action  is  maintainable.  (^Taylor  v.  Brewer^  1  Maule  &  Selwyn, 
290.)  K  services  are  rendered  in  expectation  of  a  legacy,  without 
any  contract,  no  action  can  be  maintained  for  them.  (^LiUU  v. 
Dawsorij  4  Dallas,  111 ;  Le  Sage  v.  Couimaker^  1  Esp.  187 ;  Lee 
V.  Lee,  6  Gill  &  Johns.  816 ;  Patterson  v.  Patterson,  18  J.  B. 
879.) 

Where  services  were  originally  rendered  gratuitously,  they  can- 
not afterwards  be  converted  into  a  charge.  A  Court  will  not  per- 
mit a  friendly  act,  or  such  as  was  intended  to  be  an  act  of  kindness 
or  benevolence  to  be  afterwards  converted  into  a  pecuniary  demand. 
(James  v.  (yihiscoU,  2  Bay,  101.)  Where  one  works  for  another, 
the  law  in  general  implies  a  pronuse  to  pay  what  the  work  is  worth, 
but  that  implication  does  not  arise  in  favor  of  a  son  who  continues 
with  his  father's  family  after  he  attains  his  majority,  without  agree- 
ment for  wages ;  nor  in  &vor  of  a  man  who  marries  a  daughter, 
and  lives  with  her  in  his  father-in-law's  family  (Lovet  v.  Price, 
Wright,  89 ;  Defranca  v.  Austin,  9  Barr.  809) ;  or  in  favor  of  a 
daughter  who  thus  remains  with  her  parents  or  those  who  stand  in 
place  of  her  parents.  As  a  general  rule  she  would  be  considered 
as  a  visitor,  not  entitled  to  pay  for  her  services,  or  liable  to  pay  for 
her  board.  (Andras  v.  Foster,  17  Vermont,  556 ;  Ouild  v.  ChiUd, 
16  Kck.  129;  Fitch  v.  Peckham,  16  Vermont,  160.)  So  a 
woman  who  has  lived  with  a  man  as  his  wife,  supposing  herself  to 
be  such,  cannot,  on  discovering  that  the  marriage  between  them 
was  void,  recover  for  her  services,  upon  an  implied  promise.  (  drop- 
sy V.  Sweeney,  27  Barb.  S.  C.  810 ;  Stvives  v.  Parsons,  6  W.  ft 
S.  867.)  When  work  is  done  by  one  for  the  benefit  of  another, 
with  his  knowledge  or  approbation,  the  law  will  imply  a  promise  to 
pay  for  it,  unless  it  appear  that  there  was  an  understanding  that  no 
compensation  should  be  given ;  but  where  there  is  such  an  under- 
standing the  law  will  not  imply  a  promise,  and  such  understanding 
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may  be  implied  from  circumstaaceB.  (LivifigsUm  y.  Aehi9ton^  5 
Oowen,  631.) 

If  it  be  trae,  as  claimed  by  the  appellant,  that  he  received  die 
plamtiff  into  his  house  and  familj  when  in  bad  health,  and  that  die 
services  rendered  were  intended  as  a  return  for  the  hospitalities  he 
had  received,  and  not  as  the  foundation  of  a  claim  for  compensa- 
tion, it  is  clear  that  the  plaintiff  is  not  entitled  to  recover  pay  there- 
for, nor  the  defendant  for  his  board  and  the  accommodations  he 
received.  There  was  evidence  tending  to  show  that  state  of  facts, 
and  the  defendant  asked  tiie  Court  to  give  the  following  instruction 
on  that  point :  ^^  That  if  the  jury  believe,  from  the  evidence,  tiiat 
plaintiff  went  and  continued  with  the  defendant,  induced  so  to  do 
for  his  health,  and  to  retire  fit>m  the  city ;  and,  upon  the  under- 
standing between  tiiem  that  the  plaintiff  was  to  have  only  his  living 
with  the  defendant,  such  as  board,  lodging,  washing,  and  the  baths, 
for  such  services  as  he  should  render  the  defendant,  then  the  ver- 
dict should  be  for  the  defendants."  This  instruction  was  a  proper 
one,  and  should  have  been  ^ven  by  the  Court,  and  it  was  clearly 
error  to  refuse  it. 

The  judgment  is  reversed  and  tiie  cause  remanded  for  a  new 
trial. 


JOHNS  V.  TRICK. 


Ix  &  proceeding  hy  motion  under  Sec.  2S4  of  the  Practice  Act  to  compel  pay- 
ment by  a  delinqaent  purchaser  at  judicial  sale,  the  statement  of  the  Sheriff 
upon  which  the  motion  is  baaed  need  not  state  in  terms  that  "  loss  was  occa- 
sioned "  hj  a  failuTB  to  pay  the  amount  bid.  An  averment  of  the  amount 
of  the  bid  and  a  re-sale  at  a  specified  smaller  amount  is  sufficient. 

Appeal  from  the  fifteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
W.  H.  JRhodeSy  for  Appellant. 
J.  Chadboumey  for  Respondent. 
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In  order  to  authorize  this  proceeding,  the  motion  or  complaint 
must  show  an  actual  loss.  The  averment  that  a  deficit  was  occa- 
sioned thereby  is  not  sufficient.  Trick  maj  have  bid  a  great  deal 
more  than  the  property  was  worth  under  a  misapprehension  of  facts, 
and  if  the  property  was  sold  on  the  second  sale  for  all  that  it  was 
worth,  then  no  loss  was  sustiuned  by  a  judgment  debtor  or  mort- 
gagor. 

The  statute  does  not  say  if  any  deficit  shall  be  occasioned  thereby, 
as  the  Sheriff  claims  in  this  case,  but  says,  ^^  if  any  loss  be  occa- 
ffloned  thereby."  This  statute  was  evidently  intended  to  meet  cases 
where  an  actual  loss  should  be  occasioned  by  a  second  sale.  Where 
the  purchaser  should  bid  less  than  the  amount  of  the  execution  on 
a  second  sale,  and  the  judgment  debtor  being  insolvent,  or  having 
no  other  property  to  satisfy  the  demand  of  the  plaintiff  in  execu- 
tion, there  would  be  a  case  contemplated  by  this  statute.  In  such 
a  case  the  plaintiff  in  execution  would  sustain  a  loss. 

This  is  a  statutory  proceeding,  special  and  summary  in  its  char- 
acter, and  must  be  strictly  complied  with  in  order  to  acquire  any 
right  under  it,  and  it  must  be  strictiy  construed. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  was  a  motion  by  the  plaintiff.  Sheriff  of  Tehama  County, 
made  on  notice  under  Sec.  224  of  the  Practice  Act,  for  a  judgment 
against  the  defendant  as  a  defaulting  bidder  at  a  Sheriff's  sale  of 
property  on  execution,  issued  on  a  judgment  rendered  in  favor  of 
the  defendant  against  one  Canble.  The  averments  of  the  motion 
show  that  the  property  was  first  sold  to  the  defendant  for  $4,706 ; 
that  he  refused  to  pay  the  same  on  demand  by  the  Sheriff;  that 
the  property  sold  on  a  re-sale  for  only  $2,787  54,  leaving  a  deficit 
of  $1,918  46,  which  the  Sheriff  had  demanded  of  the  defendant, 
and  which  he  refused  to  pay.  The  defendant  demurred  to  the 
motion  on  the  ground  that  it  did  not  aver  in  specific  terms  that  any 
'4oss  was  occasioned  thereby,"  in  the  language  of  the  statute. 
The  Court  below  sustained  the  demurrer,  and  rendered  a  final 
judgment  for  costs  against  the  Sheriff,  from  which  he  appeals.  The 
motion  contains  the  substantial  averments  required  in  a  case  of  this 
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kind.  It  is  not  necessary  to  use  the  precise  language  of  this  stat- 
ute. The  facts  stated  show  clearly  a  loss  of  $1,918  46  in  ayer- 
ring  the  amount  bid  at  each  sale,  the  difference  between  the  two 
being  a  loss,  because  the  bid  at  the  last  sale  was  much  less  than  at 
the  first  sale.  If  the  amount  of  the  last  sale  had  equaled  or 
exceeded  that  of  the  first,  it  would  have  shown  that  there  was  no 


The  judgment  is  reversed,  the  demurrer  is  overruled,  and  the 
defendant  is  required  to  file  an  answer  to  the  motion  within  ten 
days  after  notice  of  the  filing  the  remittitur  in  the  Court  below. 


MOORE  V.  TICE  et  ai. 

In  ejectment  it  is  not  necessary  to  a  recovery  by  defendant  that  he  show  any  title 
in  himself.  He  may  (except  in  the  case  of  public  lands  where  the  rule  is 
qualified)  defeat  the  action  by  showing  title  and  right  of  possession  in  a  third 
person. 

Under  our  Practice  Act,  if  it  appear  that  the  plaintiff  in  ejectment  had  a  right  to 
recover  at  the  commencement  of  the  suit,  but  that  his  right  has  terminated 
during  its  pendency,  he  cannot  recover  the  possession  but  only  his  damages. 

A  deed  executed  to  the  defendant  in  ejectment  after  the  commencement  of  the 
action  is  admissible  evidence  for  him. 

Where  the  statement  on  appeal  does  not  purport  to  contain  all  the  evidence,  the 
Appellate  Ck>urt  will  not  consider  an  objection  that  the  verdict  is  not  sustained 
by  the  evidence. 

Appeal  from  the  Twelfth  Judicial  District. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Waller  ^  Moore^  for  Appellant. 

I.  The  verdict  is  clearly  against  the  evidence,  and  in  such  case 
a  new  trial  ynil  be  awarded.  (^People  v.  Martin^  2  Cal.  484 ;  Bag- 
ley  V.  Eaton^  8  Id.  164;  Potter  v.  Carney^  Id.  574,  and  &e 
authorities  cited  in  those  decisions.) 

n.  The  first  and  third  deeds  were  executed  since  the  com- 
mencement of  this  action.  It  needs  no  argument  to  prove  that  as 
plaintiff  can  only  claim  under  such  title  as  he  held  at  the  corn- 
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mencement  of  the  suit  defendants  can  only  set  up  a  defense  enst- 
ing  at  the  same  date,  and  most  especiallj  if  no  later  special  defense 
is  set  up.     (4  Cal.  70  ;  Id.  279 ;  13  Id.  596 ;  16  Id.  89-92.) 

m.  Defendants  cannot  introduce  outstanding  titles  of  any  kind 
under  the  answer.  These  titles  were  not  set  up  as  outstaiuUng  in 
the  answer,  nor  are  they  set  up  in  any  way. 

Porter  ^  Sawyer^  for  Respondents. 

I.  G?he  question  whether  the  leases  embraced  the  land  in  con- 
troYersy  was  submitted  to  the  jury,  and  even  if  there  is  some  con- 
flict of  testimony  this  Court  will  not  look  into  the  evidence  to  decide 
questions  of  fact.  (FAite  v.  ToM%  V.  W.  Co.,  8  Cal.  444; 
WeddU  V.  Stark,  10  Id.  303 ;  Vischer  v.  Webster,  13  Id.  60 ; 
Sterna  v.  Irmn,  15  Id.  504.) 

The  record  does  not  purport  to  set  out  all  the  testimony,  and 
only  contains  a  meager  statement,  and  this  Court  will  not  determine 
whether  the  verdict  was  contrary  to  the  evidence  or  not.  (^SamueU 
V.  Ghrham,  5  Cal.  227 ;  Ford  v.  Bbltan,  Id.  327.) 

n.  The  defendant  being  in  possession  of  the  premises  in  dis- 
pute, prima  facie  he  is  the  owner ;  and  the  deeds  introduced  <m 
his  part  were  merely  cumulative  evidence  of  his  tide  and  could  not 
have  affected  the  result  of  the  action.  A  conveyance  to  defendant 
may  be  read  in  evidence  though  executed  since  issue  joined. 
(^Carter^8  Lessees  v.  Parrott,  1  Tenn.  237  ;  Adams  on  Ejectment, 
880.) 

Crookbr,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land  in 
the  City  and  County  of  San  Francisco.  The  complaint  avers  that 
on  the  twenty-first  day  of  March,  1860,  the  plaintiiOb  were  the  owik- 
ers  in  fee  simple  and  in  possession  of  the  premises  described,  and 
on  the  same  day  defendants  wrongfully  entered  and  ejected  them 
therefrom,  and  ever  since  have  detained  the  premises  from  them. 
One  of  tiie  defendants,  Henry  J.  Tice,  answers,  denying  all  the 
allegations  of  the  complamt,  averring  that  he  is  the  owner  as  tenant 
in  common  with  other  parties.    Heniy  M.  [Gee,  by  his  answer, 
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denies  fhe  allegations  of  the  complaint,  and  avers  that  he  is  the 
owner  in  fee  simple  of  a  portion  of  the  tract,  describing  it,  and  dis- 
claims all  interest  in  the  remainder.  The  jury  found  for  the  defend- 
ants, and  a  judgment  was  rendered  accordingly.  The  plaintifb 
moved  for  a  new  trial,  which  was  denied,  and  they  appeal  to  this 
Court. 

The  plaintifi  offered  evidence  tending  to  prove  that  Tice  ft 
Brother  leased  the  premises  in  1854,  and  also  in  1856,  of  one 
Stuart,  who,  it  is  claimed,  was  a  tenant  in  common  with  the  plaint- 
ifi  at  that  time.  It  is  insisted  that  this  lease  estops  the  defendants 
from  denying  the  title  of  the  plaintiSb.  The  complaint  in  this  case 
charges  the  defendants  not  as  tenants  holding  over  after  the  expira- 
tion of  a  lease,  but  as  trespassers  entering  without  right ;  and  it 
may  well  be  questioned  whether  so  great  a  departure  in  the  proof 
from  the  allegations  of  the  complaint  is  admissible.  The  allegations 
and  proof  should  always  correspond.  The  defendants,  however, 
insist  that  these  leases  do  not  include  the  premises  in  controversy ; 
and  that  seems  to  have  been  one  of  the  questions  passed  upon  by 
the  jury.  We  are  not  disposed  to  disturb  the  verdict  upon  this 
point,  for  the  evidence  relating  to  it  is  very  imperfectiy  set  forth 
in  the  statement. 

On  the  trial  the  defendants  introduced  several  deeds,  some  of 
which  bore  date  since  the  commencement  of  the  action,  and,  among 
other  grounds,  the  plaintiffs  objected  to  their  admission  for  that 
reason.  The  principle  is  well  established  that  the  plaintibOT,  in 
actions  of  this  kind,  when  no  tenancy  exists,  must  recover  on  the 
strength  of  his  own  title,  and  he  must  show  a  clear  and  substantial 
titie  to  the  premises  in  question,  or  right  of  possession,  to  maintain 
the  action.  The  defendant  may  confine  himself  to  simply  rebutting 
the  evidence  of  the  plaintiff.  He  need  not  show  that  he  has  any 
titie  whatever.  It  is  sufficient  if  he  makes  it  appear  that  the 
plaintiff  has  no  titie  or  mterest  entitling  him  to  the  possession  at 
the  time  of  the  trial.  He  may  show  this  by  proving  that  the  titie 
and  right  of  possession  is  in  some  third  person,  except  in  the  case 
of  pubUc  lands,  in  which  case  this  rule  is  qualified.  (Adams  on 
Ejectment,  887'380,  and  notes ;  CaryeU  v.  Cain,  16  Cal.  572.) 
llie  plaintiff  must  show  a  titie  or  right  of  possession  existing  at  the 
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time  of  the  commencement  of  the  suit.  (^Yount  v.  SoweUy  14 
Cal.  465 ;  Stark  v.  Barrett,  15  Id.  361.)  But  no  necessity  exists 
on  the  part  of  the  defendant  to  show  a  title  or  right  of  possession 
existing  in  him  at  the  time.  He  has  a  clear  right  to  show  by  any 
proper  evidence  that  at  the  time  of  the  trial  he  has  the  title  or 
right  of  possession,  and  this  is  sufficient  to  defeat  the  plaintiff's 
action.  And  if  it  appears  that  the  plaintiff  had  a  right  to  recoyer 
at  the  commencement  of  the  suit,  but  that  his  right  has  terminated 
during  its  pendency,  he  camiot  recover  the  possession,  though  he 
may  recover  damages  for  withholding  the  property.  (Practice  Act, 
Sec.  256.)  The  mere  fact,  therefore,  that  the  deeds  were  dated 
since  the  commencement  of  the  action  was  no  valid  objection  to 
their  admission.  (^Carter^s  Lessee  v.  Parroity  1  Overton,  Tenn., 
237.) 

It  is  also  objected  that  the  verdict  is  contrary  to  the  evidence. 
The  evidence  set  forth  in  the  statement  is  very  meager,  and  evi- 
denfly  very  imperfect.  It  does  not  purport  to  contam  aU  the  testi- 
mony, and  in  such  cases  it  is  impossible  for  us  to  determine  whether 
the  verdict  is  sustained  by  the  evidence  or  not.  We  cannot  there- 
fore disturb  it. 

Judgment  affirmed. 


STANWOOD  V.  SAGE. 

Monet  receiTed  by  an  administrator  in  payment  for  goods  sold  by  his  intestate  at 
factor  upon  a  del  credere  commission,  forms  no  part  of  the  assets  of  the  estate, 
and  may  be  recovered  by  the  consignor  in  an  action  for  money  had  and 
received. 

Under  oar  system  of  practice  any  pleading  is  sufficient  in  form  which  properiy 
states  the  facts  essential  to  a  recovery. 

A  complaint  in  the  old  form  for  money  had  and  received,  is  proper  when  a  recov- 
ery is  sought  of  money  which  defendant  has  received  and  refused  to  pay  on 
demand  to  the  plaintiff  who  is  entitled  to  it 

Appeal  from  the  Fourth  Judical  District. 
The  facts  are  stated  in  the  opinion. 
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J".  2).  Bristol^  for  Appellant. 

I.  Shaw,  the  intestate  factor,  would  not  have  been  liable  to 
plaintiflFin  this  form  of  action.     (BoUouy.  WiUon^  3  Mason,  240.) 

U.  The  defendant,  Sage,  is  not  liable  in  this  form  of  action, 
because  Shaw  would  not  have  been  liable,  and  plaintiff  must  come 
in  with  the  other  creditors  of  Shaw.  (Beach  v.  Forsyth^  14  Barb. 
S.  C.  502,  503 ;  Thompson  v.  Perkins^  3  Mason,  240,  and  cases 
there  cited.) 

Shaw,  the  intestate,  had  a  perfect  right  in  his  lifetime  to  receive 
and  receipt  for  this  money,  and  to  sue  for  it,  if  necessary.  (Story 
on  Agency,  Sees.  112,  400 ;  Bobson  v.  TFi'feon,  1  Marsh.  Ins.,  B. 
1,  Ch.  8,  Sec.  2,  p.  295 ;  cited  also  in  Thompson  v.  Perkins^  3 
Mason,  240 ;  Brinkwater  v.  Goodwin,  1  Cowp.  255.) 

If  Shaw  had  collected  and  received  this  money  in  his  lifetime, 
the  plaintiff  would  have  to  come  in  with  the  general  creditors  of 
Shaw. 

in.  The  defendant  received  the  money  as  administrator,  and 
treated  it  as  assets  of  the  estate,  and  this  action  can  no  more  be 
brought  against  him  than  it  could  have  been  brought  against  Shaw 
if  he  had  received  it  and  then  gone  into  inBolvency.  If  plaintiff 
had  brought  suit  against  the  purchasers  of  the  goods  for  the  price, 
the  purchasers  would  have  been  entiUed  to  set  up  any  oflfeet  they 
had  against  Shaw's  estate.  (Rovghton  et  al.  v.  Matthews  et  al.^ 
3  Bos.  &  Pul.  490.) 

If  defendant  received  the  money,  he  did  so  by  virtue  of  his 
authority  as  adnunistrator  of  Shaw,  and  when  so  received  the 
money  became  assets  of  the  estate  in  his  hands,  because  he  has  no 
authority  to  receive  any  property  except  the  same  be  assets ;  and 
when  so  received,  it  must  be  disposed  of  according  to  the  law  reg- 
ulating the  estates  of  deceased  persons. 

W,  TT.  StoWy  for  Respondent. 

I.  Plaintiff  might  have  sued  the  purchaser  of  the  goods  from 
defendant  intestate  (Shaw).  (George  v.  Glaggett,  3  Ross'  Lead- 
ing Cases,  114,  note  to  115 ;  Id.  127.) 

n.    The  best  attitude  that  defendant  or  his  intestate  can  claim, 
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is,  that  the  intestate  was  a  factor,  with  a  del  credere  commission. 
(1  Bouvier's  Law  Die.  392 ;  3  Ross'  Leading  Cases,  124, 126, 
127-129.) 

Note  2,  Sec.  33,  Story  on  Agency :  "  A  factor  with  a  del  credere 
commission  is  liable  to  the  principal  if  the  buyer  fails  to  pay,  but 
he  is  not  the  principal  debtor ;  on  the  contrary,  the  principal  may 
sue  the  buyer  in  his  own  name,  notwithstanding  the  del  credere^ 
(8  Mason,  232,  239 ;  1  Peere  WHliams,  314 ;  3  Id.  185 ;  7  Mass. 
823  ;  1  Cow.  660,  664.) 

m.  The  defendant  as  administrator  has  no  right  to  the  money. 
It  is  not  assets.  (8  Watts  4;  Serg.  403,  404 ;  Beach  v.  Forijfthj 
14  Barb.  499.) 

Crocker,  J.  delivered  ttie  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  sum  of  $1,500,  as  money  had 
and  received  by  the  defendant  for  the  use  of  l^e  plaintiff.  Tb% 
record  shows  ihat  the  plaintiff,  who  is  a  merchant  in  New  York, 
consigned  to  one  Shaw  merchandise  to  be  sold  by  him  on  commia- 
Edon  dd  credere.  Shaw  received  and  sold  the  goods.  He  died ;  the 
defendant  was  appointed  admmistrator  of  his  estate,  and  collected 
the  money  from  the  purchasers,  to  the  amount  of  $1,500,  knowing 
the  facts.  Plsdntiff  demanded  the  money  of  the  defendant,  and 
upon  his  refusal  to  pay  brought  this  action  and  recovered  judg- 
ment, from  which  the  defendant  appeals,  contendmg  that  the  money 
is  part  of  the  assets  of  the  estate  of  Shaw,  and  that  the  plaintiff's 
only  remedy  is  to  file  his  claim  as  creditor  of  the  estate  and  receive 
his  dividends  thereon. 

It  is  clear  that  the  money  received  by  the  defendant  formed  no 
part  of  the  assets  of  the  estate  of  Shaw.  It  was  the  property  of 
the  plaintiff,  and  he  had  a  right  to  maintain  an  action  to  recover 
the  same  against  the  defendant.  (Merrick^  s  Estate^  8  Watts  &  Ser- 
geant, 402 ;  Thompson  v.  Perkins,  3  Mason,  232 ;  Kelly  v.  Munr 
son,  3  Mass.  319 ;  Beach  v.  Forsyth,  14  Barb.  S.  C.  499.) 

The  appeUant  also  contends  that  the  action  is  not  in  proper /orm. 
Under  our  system  of  practice  the  rights  of  parties  depend,  not 
upon  mere  matters  of  form,  but  upon  the  merits  of  the  case,  as 
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shown  by  the  pleadings  and  evidence.    The  bets  show  that  the 
defendant  received  the  money  of  the  pisdntiff,  that  he  has  refused 
to  pay  it  upon  demand,  and  these  facts  are  sufficient  to  sustain  the 
action. 
The  judgment  is  affirmed. 


COWELL   v.  WASHBURN. 

Thb  purchaser  of  property  in  San  Francisco  at  a  sale  for  the  taxes  of  1858  is 
not  entitled  to  an  injunction  restraining  a  sale  of  the  same  property  for  the 
unpaid  taxes  of  1857. 

Under  the  Reyenue  Law  of  1854,  the  lien  of  the  State  for  State  and  coanty  taxes 
attached  on  the  first  day  of  March  of  each  year,  and  continued  until  the  tax 
was  paid.  Neither  a  failure  hy  the  officer  to  include  a  delinquent  tax  of  one 
year  with  the  tax  of  the  suhsequent  year,  nor  a  sale  of  the  property  for  tlie 
taxes  of  the  succeeding  year  dirested  the  lien  for  the  prior  tax. 

Appbal  from  the  Twelfth  Judicial  District. 

The  complaint  shows,  Ist.  That  the  plaintiff  is  the  owner  in  fee 
and  in  possession  of  the  premises.  2d.  That  the  defendant  is  Tax 
CoUector  of  the  City  and  Couniy  of  San  Francisco.  3d.  That 
defendant,  as  Tax  Collector,  threatens  to  seU  said  premises  for  the 
taxes  levied  and  assessed  thereon  to  John  CoweU  (who  was  the 
owner  of  the  premises)  for  the  fiscal  year  ending  on  the  thirtieth 
day  of  June,  1867,  under  tiie  Act  of  March  22d,  1869.  4th. 
That  the  same  premises  were  sold  in  March,  1868,  for  the  taxes 
assessed  thereon  for  the  fiscal  year  ending  June  30th,  1868,  to 
James  Boss,  who  paid  the  amount  then  due  for  taxes  and  took  his 
certificate  of  sale,  and  that  the  lien  of  the  State  was  thereby  trans^ 
ferred  to  him.  That  this  certificate  was  assigned  to  the  plaintiff,  to 
whom  a  deed  was  duly  executed  on  the  eighteenth  of  September, 
1868.  6th.  That  by  the  terms  of  the  act  under  which  defendant 
is  threatening  to  seU,  any  deed  which  he  may  .give  is  made  prima 
fade  evidence  of  title.  6th.  That  it  will  not  appear  from  said  deed 
that  the  same  property  had  been  previously  sold  for  taxes  of  a  sub- 
sequent year,  and  that  the  sale  and  deed  of  defendant  will  cast  a 
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cloud  upon  plaintiff's  title.     On  this  complaint,  plaintiff  applied  for 
an  injunction  which  was  denied,  and  from  this  order  he  appeals. 

John  Reynolds^  for  AppeUant. 

I.  The  taxes  of  1857  were  necessarily  and  by  operation  of  law 
included  in  taxes  of  1858,  and  could  not  be  separated.  And  the 
purchaser  bought  discharged  of  any  previous  lien  of  the  State  for 
taxes.  (Statutes  of  1854,  11,  Sec.  96,  Sub.  3.  See  also  sim- 
ilar provisions  in  Statutes  of  1857,  341,  Sec.  46.)  It  is  con- 
tended that  the  law  does  not  provide  that  the  taxes  remaining 
delinquent  shall  become  a  part  of  the  tax  title  for  the  next  year,  but 
that  the  officer  shall  add  them,  and  that  therefore  the  complaint 
should  aver  that  they  were  so  added.  But  what  the  law  imposed 
upon  the  agents  of  the  State,  it  is  presumed  was  done.  And  then, 
again,  the  law  only  provides  for  and  recognizes  one  lien  for  taxes 
as  existing  at  the  same  time.  And  when  the  State  seUs  and  trans- 
fers her  lien  to  a  purchaser,  she  cannot  withhold  a  part  thereof  and 
use  it  against  the  purchaser,  any  more  than  an  individual  could  sep- 
arate an  entire  lien  and  use  a  part  of  it  against  a  purchaser  to 
whom  he  had  covenanted  that  he  transferred  to  him  all  liens  which 
he  held.  (Revenue  Law  of  1857,  Sees.  32,  15,  20,  23 ;  also, 
Statutes  of  1854,  111,  Sec.  96,  Sub.  3.)  These  statutes  enter 
into  and  form  part  of  the  contract  of  sale  and  purchase  for  taxes, 
and  the  State  is  bound  to  keep  her  covenants  thus  made.  This  was 
evidently  the  intention  of  the  Legislature  as  appears  from  the  last 
clause  of  Sec.  8,  Laws  of  1859, 125. 

n.  When  a  sale  was  made  for  the  taxes  of  the  fiscal  year  end- 
ing June  30th,  1858,  the  purchaser  became  invested  with  all  the 
lien  of  the  State,  for  taxes  up  to  that  time,  or  at  least  up  to  the 
end  of  the  fiscal  year  for  which  the  sale  was  made.  And  the  pur- 
chaser took  an  absolute  title  fee  from  any  prior  lien  of  the  State 
for  taxes.  (Statutes  of  1857,  Sees,  above  referred  to ;  Id.  334, 
Sec.  23.) 

m.  The  deed  of  the  defendant  under  the  sale  which  he  pro- 
poses to  make,  would  cast  a  cloud  upon  plaintiff's  title.  (Statutes 
of  1859, 126,  Sec.  11 ;  Palmer  v.  Boling,  8  Cal.  388;  Fremmt 
V.  Baling,  11  Id.  387  ;  PixUy  v.  Syggms,  16  Id.  132.) 
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J.  B.  Fdtony  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  appeal  from  an  order  refusing  to  grant  an  injunction 
to  restrain  the  defendant,  who  is  Tax  CoUector  of  the  City  of  San 
Francisco,  from  selling  the  property  described  in  the  complaint  for 
taxes.  The  application  was  made  on  the  complaint  alone.  The 
sale  sought  to  be  enjoined  is  for  taxes  due  for  the  fiscal  year  ending 
June  30th,  1857,  and  the  plaintiff  alleges  that  he  has  a  deed,  exe- 
cuted in  pursuance  of  a  sale  for  taxes  upon  the  same  property  due 
for  the  fiscal  year  ending  June  SOth,  1868,  There  is  no  averment 
that  the  taxes  for  1856-7  have  ever  been  paid,  but  the  plaintiff 
contends  that  by  his  purchase  and  deed  under  the  sale  for  taxes 
due  the  subsequent  year  he  took  the  title  of  the  property  free  from 
all  prior  claims  for  taxes ;  that  the  taxes  of  1857  were  necessarily 
and  by  operation  of  law  included  in  the  taxes  of  the  subsequent 
year,  and  could  not  be  separated. 

It  seems  that  the  Tax  Collector  m  this  case  is  proceeding  to  sell 
under  the  provisions  of  the  Act  of  March  22d,  1859  (Stat,  of 
1859, 123),  the  first  section  of  which  legalizes  the  tax  list  of  the 
Ciiy  and  Counly  of.  San  Francisco  for  the  fiscal  year  ending  June 
80th,  1857,  and  the  second  and  third  sections  legalize  the  list  for 
1858  and  1859.  Sec.  9  authorizes  the  Tax  Collector  to  collect 
by  sale  any  tax  assessed  in  any  of  the  lists  mentioned  in  Sees.  1, 
2,  and  3,  and,  with  the  subsequent  sections,  provides  how,  and  in 
what  manner,  the  proceedings  shall  be  conducted  for  enforcing  the 
collection.  Sec.  96  of  the  Revenue  Law  of  1854  (Stat.  1854, 
112),  provides  that  after  the  final  settiement  on  the  first  day  of 
March,  all  delinquent  taxes  ^^  shall  be  placed  in  the  tax  list  of  the 
succeeding  year."  So  the  Revenue  Law  of  1857  provides,  by 
Sec.  46,  that  the  delinquent  taxes  shall  be  added  by  the  Clerk  of 
the  Board  to  the  succeeding  assessment  roll.  The  complaint  in  this 
case  does  not  show  whether  the  delinquent  taxes  for  1857  were 
thus  placed  or  added  to  the  tax  list  of  the  succeeding  year  or  not. 

Sec.  99  of  the  Revenue  Law  of  1854,  provides  that  the  lien  of 
34 
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the  State  for  all  taxes  for  State  and  county  purposes  shall  attach 
on  all  real  and  personal  estate  on  the  first  day  of  March,  annually, 
^^  and  such  lien,  to  the  absolute  exclusion  of  all  other  liens,  shall 
continue  till  all  taxes  thereon  shall  be  paid,"  and  it  was  under  this 
law  that  the  tax  was  assessed,  to  prevent  the  enforcement  of  wluch 
the  injunction  is  asked.  This  section  clearly  established  a  tax  lien 
upon  the  property,  which  continued  until  the  taxes  were  paid,  and 
the  purchaser  under  a  sale  for  taxes  levied  in  a  subsequent  year, 
took  his  tax  title  subject  to  this  prior  lien  for  taxes.  It  is  true, 
that  these  taxes,  when  delinquent,  could  and  should  have  been  put 
in  with  those  of  the  succeeding  year,  and  if  agidn  delinquent,  the 
property  could  have  been  sold  for  the  taxes  of  both  years ;  but  if 
the  officer  upon  whom  the  duty  was  imposed  of  thus  placing  it  in  the 
list  of  the  succeeding  year  neglected  to  do  so,  such  neglect  did  not 
divest  or  destroy  the  lien  established  by  the  law.  The  law  of  1859 
clearly  recognizes  l^e  separate  existence  of  the  taxes  for  each  of 
the  several  years  mentioned  in  Sees.  1,  2,  and  3  ;  but  even  if  it 
had  not,  we  do  not  conceive  that  it  would  make  any  difference. 

The  Court  properly  refused  the  injunction,  and  the  order  is  there- 
fore affirmed. 


MELCHER  V.  KUHLAND. 

A  COMPLAINT,  in  an  action  to  reoover  a  debt  from  a  married  woman,  which 
charges  that  she  is  a  sole  trader  nnder  the  statute  is  sufficient,  without  any 
averment  of  facts  showing  that  the  debt  was  contracted  in  the  particular  boai- 
ness  which  she  had  declared  her  intention  to  carry  on. 

The  fact  that  a  married  woman  is  a  sole  trader  and  contracts  a  debt,  raises  the 
presumption  that  the  debt  is  contracted  on  account  of  her  business  as  a  sole 
trader. 

Appeal  from  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

JET.  P,  Barbery  for  Appellant. 

Li  order  to  show  a  cause  of  action  against  a  sole  trader  under 
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our  statute,  the  complaint  must  show  that  the  indebtedness  was  con- 
tracted bj  her  on  account  of  the  business  which  she  carries  on  as  a 
sole  trader,  and  unless  this  is  shown  the  record  discloses  no  cause 
of  action.  A  party  relying  on  a  statute  must  show  a  cause  of 
action  within  its  provisions.  (^Dye  v.  Dye^  11  Cal.  163 ;  Oreen  v. 
Palmer,  15  Id.  411,  415;  1  Chitty's  PI.  872,  note  4;  Id.  383; 
3  Stew.,  Ala.  100 ;  1  Id.  51 ;  5  Metcalf,  298 ;  17  Cal.  119 ;  6 
Ired.  352 ;  8  Foster,  N.  H.  520.)  In  McKune  v.  McGarvey  (6 
Cal.  497)  this  Court  decided  that  "  the  effect  of  the  statute  was  to 
make  such  married  woman  a  femme  sole  as  to  the  particular  busi- 
ness or  profes&non  in  which  she  was  engaged." 

L.  Quint,  for  Respondent. 

The  effect  of  the  statute  as  to  sole  traders  is  to  make  every  mai^ 
ried  woman  who  avails  herself  of  its  provisions  a  femme  sole  with 
respect  to  all  persons  with  whom  she  deals.  She  is  not  limited  to 
any  particular  trade  or  occupation.  (^ChuUman  v.  Scanndl,  7  Cal. 
458 ;  McKune  v.  McGarvey,  6  Id.  498.) 

A  married  woman  a  sole  trader  must  sue  and  be  sued  in  her  own 
name,  and  all  debts  contracted  by  her  while  acting  under  the  stat- 
ute and  availing  herself  of  its  provisions,  Sixq  prima  facie  evidence 
of  a  legal  debt  that  may  be  enforced  by  suit  in  the  same  manner 
and  upon  the  same  averments  as  respects  the  debt  as  against  any 
other  debtor.  The  case  of  McKune  v.  McGarvey,  before  cited, 
we  insist  fully  sustains  us  in  this  view. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  upon  two  promissory  notes  executed  by  three 
persons,  one  of  whom  is  averred  to  be  a  married  woman,  and 
another  to  be  her  husband.  The  wife  is  averred  to  be  a  sole  trader 
under  the  statute  authorizing  married  women  to  transact  business 
in  their  own  names,  passed  April  12th,  1852.  She  demurred  to 
the  complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  her,  and  that  it  was  uncertain 
and  insufficient  in  not  setting  forth  how  she  became  a  sole  trader. 
The  Court  overruled  the  demurrer,  the  defendants  filed  a  joint 
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answer,  the  case  was  tried  by  a  jury,  who  rendered  a  verdict  for 
the  plaintiff,  and  judgment  was  entered  accordingly,  from  which  the 
defendants  appeal. 

The  only  point  assigned  as  error  is  the  overruling  of  the  demmv 
rer,  the  appellant  contending  that  the  complaint  should  have  averred 
the  facts,  showing  that  the  debt  was  contracted  by  her  on  account 
of  the  trade  or  business  specified  in  her  declaration  of  intention  to 
act  as  sole  trader.  We  do  not  think  such  an  averment  necessary. 
The  first  section  of  the  Sole  Trader  Act  authorizes  married  women, 
who  have  complied  with  the  regulations  prescribed  by  the  act,  "  to 
cany  on  and  transact  business  under  their  own  name.^^  Sec.  3 
provides  that  ^'  said  married  women  shall  be  allowed  all  the  privi- 
leges and  be  liable  to  all  the  legal  processes  now  or  hereafter  pro- 
vided by  law  against  debtors  and  creditors."  The  fact  that  she  is 
a  sole  trader,  and  that  she  executed  the  note,  is  sufficient  to  raise 
the  presumption,  if  any  presumption  is  necessary,  that  the  debt  was 
contracted  on  account  of  her  business  as  a  sole  trader. 

The  judgment  is  affirmed. 


WYMAN  V.  BANVARD. 

Thb  proyisions  of  the  ameDdatory  School  Land  Act  of  April  22d,  1861|  requiring 
that  the  proceeds  of  sales  of  the  sixteenth  and  thirty-sixth  sections  shall  con- 
stitute a  State  fund  instead  of  being  applied  for  the  benefit  of  the  townships 
in  which  the  lands  are  situated,  is  constitutional  and  valid.  It  is  not  iif  vio- 
lation of  the  grant  made  by  Congress,  nor,  in  requiring  the  interest  upon  pre- 
vious sales  made  under  the  Act  of  1858  to  be  transferred  to  the  State  fimd, 
does  it  impair  the  obligation  of  a  contract. 

The  School  Land  Act  of  1858  is  not  a  grant  of  the  interest  money  to  the  several 
townships,  but  merely  a  provision  as  to  the  manner  in  which  a  certain  fund 
shall  be  appropriated,  and  subject,  therefore,  to  the  foture  control  of  the 
-Legislature. 

Appeal  from  the  Eleventh  Judicial  District. 

The  complaint  avers  that  under  the  Act  of  April  26th,  1858, 
providing  for  the  sale  of  the  State  school  lands,  ilie  sixteenth  and 
thirty-sixth  sections  of  certain  townships  of  the  surveyed  public 
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lands  of  Placer  County  were,  on  the  eleventh  day  of  January, 
1860,  sold  —  the  purchasers  giving  the  bonds  for  payment  as 
required  by  the  act ;  that  the  defendant  is  the  Treasurer  of  Placer 
County,  and  has  in  his  hands  five  hundred  and  fiflynsix  dollars  of 
interest  money  paid  upon  said  sales ;  that  the  tovmships  are  organ- 
ized school  districts  in  which  public  schools  are  maintained ;  that  the 
plaintiff  is  the  assignee  of  certain  warrants  drawn  by  the  School 
Superintendent  upon  defendant  for  the  sidd  interest  money,  on 
account  of  services  rendered  in  the  public  schools  in  said  townships, 
and  that  defendant  refiises  to  pay  the  warrants. 

Defendant  demurred  to  the  complamt  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  plaintiff  had  judgment,  firom  which 
the  defendant  appeals. 

A.  S.  Hiffffins^  for  Appellant. 

I.  The  grant  by  the  United  States  to  the  State  of  California, 
is  not  only  a  grant  to  the  State,  but  it  is  specifically  so,  and  not  to 
any  township,  nor  for  the  particular  benefit  of  townships  as  such. 
The  manner  of  its  appropriation  to  the  respective  townships  and 
school  districts  for  the  purposes  of  schools  in  each  township  is  left 
to  the  State,  and  this  State,  as  well  as  all  otiiers,  has  always  by 
general  laws  determined  the  terms,  conditions,  and  limitations  under 
which  the  township  appropriations  shall  be  made,  and  townships  as 
such  cannot  by  any  possibility  secure  any  titie  to  the  lands,  or  to 
any  of  the  proceeds  fix>m  the  sales  of  the  same,  except  by  State 
le^lation — ^no  grant  having  been  made  to  them  by  the  General 
(Jovemment. 

n.  The  law  of  1868,  referred  to  by  respondent,  does  not  grant 
— nor  does  it  attempt  to  grant — the  lands  or  the  proceeds  thereof 
to  particular  townships  as  such ;  but  upon  the  other  hand  it  only 
assumes  to  direct  that  the  fiind  shall  be  set  aside  as  a  school  fund, 
and  the  interest  thereof  appropriated  to  the  support  of  common 
schools  in  the  township.  It  ia  not  necessary  that  the  ^'  support  '* 
be  ^ven  in  the  particular  manner  provided  by  the  Act  of  1858 — ^it 
may  as  well  be  done  in  the  manner  provided  by  the  Act  of  1861 ; 
nor  indeed  could  the  Legislature,  if  they  should  so  attempt,  give 
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by  absolute  grant  the  land  and  its  proceeds  to  the  particular  townr 
ship  where  it  is  situated,  for  such  an  act  would  be  clearly  in  viola- 
tion of  the  conditions  of  its  trust.  They  can  only  appropriate  the 
fond  to  the  general  school  purposes  of  the  State,  and  not  to  partic- 
ular localities. 

JameB  Anderson^  for  Respondent. 

I.  The  Act  of  the  Legislature  of  California  of  April  22d,  1861 
(Stat.  1861,  218),  is  violative  of  the  trust  created  by  the  Act  of 
Congress  of  March  8d,  1853.  (Wood's  Dig.  748,  Sees.  6,  7.) 
The  sixth  section  of  this  act  provides  ^'  that  all  the  public  lands  in 
the  State  of  California,  whether  surveyed  or  unsurveyed,  with  the 
exceptions  of  Sections  16  and  36,  which  shall  be  and  are  hereby 
granted  to  the  State  for  the  purposes  of  public  schools  in  each 
township."  To  make  this  language  plain  and  ascertain  from 
whence  these  Sections  16  and  36  are  to  come,  we  must  fill  up  an 
ellipsis  which  occurs  in  this  sentence  of  the  grant.  It  will  then  read 
"  aU  the  public  lands  in  the  State  of  California,  whether  surveyed 
or  unsurveyed,  with  the  exception  of  Sections  16  and  36  (in  each 
township),  which  shall  be  and  are  hereby  granted  to  the  State  for 
the  purposes  of  public  schools  in  each  township,"  etc.  If  anything  is 
wanting  to  give  further  indication  of  the  meaning  of  Congress  as  to 
the  object  of  the  grant  it  is  found  m  Sec.  7,  which,  after  stating 
that  if  in  any  of  certain  contingencies  the  sixteenth  and  thirty-sixth 
sections  shall  be  preoccupied  for  private  or  public  uses,  other  land 
shall  be  selected  in  lieu  thereof,  agreeable  to  the  provisions  of  the 
Act  of  Congress  of  May  20th,  1826,  entifled  "An  Act  to  appro- 
priate Lands  for  the  Support  of  Schools  in  certam  Townships,  and 
fractional  Townships,  not  before  provided  for."  The  act  thus 
referred  to  (4  U.  S.  Dig.  at  Large,  179)  recites  "  that  to  make 
provifflon  for  the  support  of  schools,  in  all  townships  or  fractional 
townships  for  which  no  land  has  been  heretofore  appropriated  for  that 
use  in  those  States  in  which  Section  No.  16,  or  other  lands  equiv- 
alent thereto,  is  by  law  directed  to  be  reserved  for  the  support  of 
schools  in  each  township,  there  shall  be  reserved  and  appropriated, 
for  the  use  of  schools,  in  each  entire  township  or  fractional  township 
lor  which  no  land  has  been  heretofore  appropriated  or  granted  for 
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that  purpose,"  etc.  It  also  provides  that  when  such  lands  are 
selected  they  ^^  shall  be  held  by  the  same  tenure,  and  upon  the 
same  terms,  for  the  support  of  the  schools  in  such  toivnship  as  Sec- 
tion No.  16  is,  or  may  be  held,  in  the  State  where  such  township 
may  be  situated."  As  a  further  but  negative  indication  of  the 
restriction  laid  upon  the  legislative  authoriiy  of  the  State  over 
these  sixteenth  and  thirty-sixth  sections  thus  granted,  the  Act  of 
1853,  in  Sec.  12,  granting  seventy-two  sections  to  the  State  of 
California  "  for  the  use  of  a  seminary  of  learning,"  directs  that  said 
lands  ^^  are  to  be  disposed  of  as  the  Legislature  shall  direct."  This 
construction  is  sustained  by  the  judicial  construction  in  our  sister 
States  to  similar  grants  made  by  Congress,  and  by  the  enabling 
acts  of  Congress  upon  the  same  subject. 

Li  Missouri  (C.  S.  Stat,  at  Large,  vol.  3.  p.  428,  Sec.  6)  the 
sixteenth  section  in  each  congressional  township  was  ^^  granted  to 
the  State  for  the  use  of  the  inhabitants  of  every  township  for  the 
use  of  schools,"  etc.  The  Supreme  Court  of  that  State  in  Maupin 
V.  Parker  (3  Mo.  219  of  republication  and  310  of  the  original) 
decided  that  the  State  might  authorize  the  inhabitants  to  sell  the 
lands  as  it  might  an  individual  (married  woman  for  instance),  but 
^^  that  it  cannot  direct  the  fund  to  any  other  use  than  that  of 
schools,  but  through  the  legislative  body  it  can  make  rules  to  direct 
in  what  manner  the  funds  arising  from  such  lands,  whether  by  sale 
or  lease,  shall  be  applied,  leaving  to  the  inhabitants  of  the  township 
always  the  choice  of  retaining  the  land  or  alienating  it.  *  *  But 
still  the  money  arising  from  such  sale  is  the  property  of  all  the 
inhabitants  of  the  township,  and  cannot  be  by  this  law  divested 
from  the  use  directed  by  the  Act  of  Congress."  (Payne  and 
Reggin  v.  St.  Louis,  8  Mo.  640 ;  4  Ala.  622 ;  3  Scam.  685 ;  19 
Ark.  308.) 

n.  The  right  acquired  by  said  townships  eleven  and  twelve 
under  the  Act  of  April  26th,  1858,  became  and  is  a  fixed,  determ- 
inate, vested  right ;  and  in  so  far  as  the  Act  of  1861  attempts  to 
alter  and  annul  that  right,  by  diverting  the  moneys  and  interest 
thereon  otherwise  due  to  said  townships,  it  is  violative  of  the  clause 
in  the  Federal  Constitution,  which  prohibits  a  State  from  passmg 
any  ''  law  impairing  the  obligation  of  contracts." 
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The  fifteenth  section  of  that  act  provides  that  ^^  all  moneys  aris- 
ing from  the  sale  of  land  under  the  provisions  of  this  act,  shall  be 
set  apart  as  a  permanent  school  fund,  and  the  interest  thereof  only 
appropriated  for  the  support  and  mamtenance  of  common  schools  in 
the  township  to  which  the  land  belonged,  from  the  sale  of  which  the 
money  accrued." 

The  Act  of  1861  repeals  (in  terms)  the  Act  of  1858,  and  pro- 
vides (Sec.  8)  that  all  moneys  derived  as  principal  from  the  sale  of 
the  sixteenth  and  thirty-sixth  sections,  sold  under  the  provisions  of 
the  law  of  1858,  be  paid  by  the  counties  respectively  into  the  Gren- 
eral  School  Fund  of  the  State,  and  that  the  accruing  interest 
thereon  be  thereafter  applied  to  the  maintenance  of  common  schools 
throughout  the  State. 

Whether  the  equitable  interest  in  these  sections  were,  as  con- 
tended for  by  respondent,  in  the  said  townships,  or  all  right,  titie, 
and  interest  therein  were  unqualifiedly  at  the  disposal  of  the  Le^s- 
lature,  the  legislation  of  1858  in  the  matter  was  le^timate.  The 
State  thereby  ceded  to  the  said  townships  the  said  sections,  and 
the  proceeds  of  the  interest  on  the  principal  to  be  drawn  in  a  ceiv 
tain  fixed  mode,  whenever  the  inhabitants  of  the  said  townships 
respectively  should  take  the  necessary  steps  to  perfect  the  grant  by 
such  showing  as  to  entitie  them  to  sale,  etc.,  of  the  land,  the  sale, 
payment  of  the  interest,  and  keeping  the  school  the  proper  length 
of  time,  etc. 

The  Act  of  1858  became  and  is  a  grant  to  said  townships,  and 
Parsons  (2  Parsons  on  Cont.  683  and  note  Z),  in  commentmg  upon 
the  clause  of  the  U.  S.  Constitution  heretofore  referred  to,  says : 
'^  It  seems  to  be  settled  conclusively  that  a  grant  is  a  contract — 
executed,  it  is  true,  but  still  a  contract,  and  that  it  comes  within 
the  scope  of  this  provision ;  and,  therefore,  if  there  be  a  grant  in 
itself  valid,  any  law  which  is  or  permits  a  direct  interference  with 
the  enjoyment  of  the  thing  granted,  or  a  diminution  of  their  value, 
or  any  deprivation  of  the  things  granted,  or  of  the  rights  or  inter- 
ests belonging  to  them,  by  the  grantor,  impairs  tiie  obligation  of 
the  contract."  Judge  Kent  lays  down  the  rule,  if  anything, 
stronger  than  Parsons  (1  Kent's  Com.  414,  mar^n).  This  doc- 
trine was  carried  to  the  extent,  in  the  great  case  of  the  Dartmouth 
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CoUege  v.  Woodward  (4  Wheat.  518),  of  sustainmg  the  inviola- 
biliiy  of  a  grant,  even  against  the  change  of  soyereignty  and  the 
violence  of  revolution.  The  Act  of  1861  does  not  only  impair, 
when  applied  to  the  case  at  bar,  the  obligation  of  the  contract,  but 
it  destroys  it.  It  takes  from  said  township  eleven,  three  hundred 
and  ninety-six  dollars  and  scatters  it  broadcast  over  the  State, 
dividing  it  per  capita  among  the  children  of  the  entire  State. 

Crocker,  J.  dehvered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

The  question  involved  in  this  case  relates  to  the  proper  construc- 
tion of  the  Act  of  Congress  granting  the  sixteenth  and  thiriy-sixtii 
sections  of  the  public  lands  to  the  State  of  California  for  school 
purposes,  and  the  statutes  of  this  State  providing  for  the  sale 
thereof,  and  the  application  of  the  proceeds  of  such  sale.  Sec.  6 
of  the  Act  of  Congress  of  March  3d,  1863,  providing  for  the  survey 
of  the  public  lands  in  this  State,  and  for  other  purposes,  provides 
that  all  the  public  lands  in  the  State  of  Cahfomia,  whether  sur- 
veyed or  unsurveyed,  "  with  the  exception  of  sections  sixteen  and 
thirty-six,  which  shall  be  and  are  hereby  granted  to  the  State  for 
the  purposes  of  public  schools  in  each  tovmship,"  and  with  other 
exceptions,  shall  be  subject  to  the  preemption  laws.  The  respond- 
ent contends  that  these  sections  are  granted  for  the  purpose  of 
establishing  and  nuuntainmg  public  schools  in  the  township  where 
such  sections  are  located,  and  cannot  be  used  in  support  of  a  sys- 
tem of  schools  common  to  the  whole  State.  In  this  he  is  clearly 
mistaken.  These  terms  employed  in  the  Act  of  Congress  are  an 
absolute  and  unconditional  grant  of  all  the  sections  of  the  public 
lands  in  the  State  numbered  sixteen  and  thirty-six,  for  a  distinct 
and  specified  object  and  purpose,  and  that  is  for  the  purpose  of 
establishing  and  msdntaining  '^  public  schools  in  each  township  "  in 
the  State.  Neither  the  lands  nor  the  proceeds  thereof  can  be  used 
for  any  other  purpose.  But  Congress  did  not  attempt  to  impose 
any  conditions  or  specify  or  define  the  mode  or  manner  in  which 
this  purpose  should  be  carried  into  effect.  It  left  that  whole  subject 
to  the  discretion  of  the  Legislature  of  the  State.  The  grant  is  made 
and  the  purpose  specified ;  that  is  aQ.    If  the  Le^lature  saw  fit 
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to  provide  that  these  lands  should  be  sold,  and  the  proceeds  placed 
in  one  common  school  fund,  the  interest  on  which  should  be  applied 
equally  to  the  support  of  all  the  common  schools  in  each  to^ynship 
in  the  State,  there  is  nothing  in  the  terms  of  the  grant  prohibitmg 
them  from  so  doing,  but  on  the  contrary  the  words  employed  prop- 
erly sustain  that  construction.  The  ^'  public  schools  "  spoken  of 
are  not  those  of  the  township  in  which  the  particular  sections  are 
located,  but  ^'  each  township ;"  that  is,  each  township  in  the  State. 
The  intention  of  Congress  evidently  was,  that  these  lands  should 
not  be  employed  to  sustain  schools  in  particular  portions  of  the 
State,  leaving  other  portions  destitute  of  such  aid,  but  should  be 
used  to  sustain  a  general  system  of  public  schools  common  to  the 
whole  State,  and  extending  to  "  each  township  *'  in  the  State. 

In  the  earlier  grants  by  Congress  of  the  sixteenth  section  for 
school  purposes,  they  were  expressly  limited  to  schools  within  the 
township  in  which  the  section  was  located.  Before  the  adoption  of 
our  National  Constitution,  Congress,  on  the  twentieth  day  of  May, 
1785,  passed  an  ordinance  for  ascertaining  the  mode  of  disposing 
of  lands  in  the  western  territory,  on  which  our  present  land  system 
is  mainly  founded.  Among  other  provisions  it  contains  the  follow- 
ing :  "  There  shall  be  reserved  the  lot  No.  16  of  every  township, 
for  the  maintenance  of  public  schools  mthin  the  said  tattmshy^" 
(1  U.  S.  Land  Laws,  13.)  So  in  the  Act  of  April  80th,  1802, 
relating  to  tiie  Territory  of  Ohio,  Sec.  7  granted  section  number 
sixteen  in  every  township  ^^  to  the  inhabitants  of  such  township  far 
iheuseof  schools"  Again,  the  Act  of  March  20th,  1804,  relating 
to  the  Territory  of  Lidiana,  reserved  section  sixteen  in  each  town- 
ship "  for  the  support  of  schools  mthin  the  same,"  and  when  Ohio 
and  Indiana  were  admitted  into  the  Union  it  was  proposed  by  the 
National  Government  and  accepted  by  them  that  '^  section  sixteen 
in  every  township  shall  be  granted  to  the  inhabitants  of  such  town- 
ship for  the  use  of  schools."  A  proposition  similar  in  terms  was 
aJso  made  to  and  accepted  by  the  States  of  Illinois,  AGssOuri,  Ala- 
bama, and  Arkansas. 

But  the  grants  made  in  this  form  were  found  to  operate  not  only 
very  unequally,  some  of  the  sections  being  valueless  while  others 
were  of  great  value,  but  to  cause  much  difficulty  in  executing  the 
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trost.  The  grants  in  Ohio  and  Indiana  were  direetlj  to  ^^  the 
inhabitants  of  the  township,"  and  in  Illinois,  Alabama,  Arkansas, 
and  Missouri,  to  ^'  the  State,  for  the  use  of « the  inhabitants  of  such 
township  for  the  use  of  schools."  Thus  the  inhabitants  of  each 
township  were  the  holders  and  owners  of  either  the  legal  or  equi- 
table title  to  the  land,  and  to  a  great  extent  the  power  of  disposing 
of  and  controlling  the  property  was  vested  in  them,  and  not  in  the 
State.  But  most  of  the  later  grants  have  been  made  directly  ^^  to 
the  State  for  the  use  of  schools."  Such  is  the  case  in  the  acts 
relating  to  the  States  of  Michigan,  Wisconsin,  Iowa,  and  Florida. 
Under  these  earlier  grants  it  is  clear  that  the  sixteenth  section,  or 
the  proceeds  thereof,  could  only  be  used  for  the  support  of  schools 
in  the  township  where  it  was  located ;  but  the  later  grants,  includ- 
ing that  to  this  State,  leaves  the  State  free  to  adopt  such  system 
upon  this  subject,  to  be  general  in  its  character,  as  the  Legislature 
shall  deem  most  beneficial  to  the  people. 

The  construction  we  have  ^ven  to  the  Act  of  Congress  is  further 
sustained  by  the  terms  of  Sec.  2  of  Art.  9  of  the  Constitution  of 
this  State,  which  was  adopted  prior  to  the  passage  of  the  Act  of 
Congress.  That  section  provides  that  ^^  the  proceeds  of  all  lands 
that  may  be  granted  by  the  United  States  to  this  State  for  the 
support  of  schools,  which  may  be  sold  and  disposed  of,"  together 
with  other  lands  and  funds,  '^  shall  be  and  remain  a  perpetual  fund, 
the  interest  of  which,  together  with  all  the  rents  of  the  unsold 
lands,  and  such  other  means  as  the  Legislature  may  provide, 
8haU  be  inviolably  appropriated  to  the  support  of  eorrvnum  schools^ 
throughout  the  State.^^  Congress  made  the  grant  directly  to  the 
State,  knowing  that  the  latter  had  made  it  a  part  of  its  fundamental 
law,  and  therefore  adopted,  as  its  fixed  and  established  policy,  the 
equal  distribution  '^  throughout  the  State "  of  the  interest  of  its 
common  school  fund,  to  be  created  from  these  very  lands  and  other 
means.  If  the  terms  of  the  grant  were  doubtful,  it  would  be  the 
duty  of  the  Courts  to  so  construe, them  as,  if  possible,  to  make  them 
harmonize  and  not  conflict  with  the  Constitution  of  the  State. 

In  the  exercise  of  the  power  thus  vested  in  them  by  the  Act  of 
Congress  and  the  State  Constitution,  the  Legislature  of  this  State, 
on  the  twenty-sixth  day  of  April,  1858,  passed  an  act  providmg  for 
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the  sale  of  the  sixteenth  and  thirty-sixth  sections,  and  by  section 
fifteen  it  was  provided  that  all  the  moneys  arising  from  the  sale  of 
these  lands  should  be  set  apart  as  a  Common  School  Fund,  and  that 
the  interest  thereof  only  should  be  appropriated  "  for  the  support 
and  maintenance  of  common  schools  in  Ae  totonsMp  to  which  the 
land  belonged^  firom  the  sale  of  which  the  money  accrued."  This 
law  established  in  this  State  the  inequality  which  necessarily  flowed 
firom  the  earlier  grants  made  by  Congress,  and  its  constitutionality 
may  well  be  doubted.  But,  by  an  Act  approved  April  22d,  1861, 
and  which  took  effect  fit>m  and  after  its  passage,  the  Legislature 
changed  this  system,  and  directed  that  the  interest  of  the  school 
fimd  derived  from  the  sale  of  these  sections  should  be  "  appropri- 
ated for  the  support  and  muntenance  of  common  schools  through- 
out  the  State.^^  Thus  the  inequality  was  removed,  the  law  made 
to  conform  to  the  requirements  of  the  Constitution,  and  all  portions 
of  the  State  are  equaUy  benefited  by  the  fund  derived  fix)m  these 
lands.  We  see  no  good  reason  for  declaring  this  clause  of  the  Act 
of  1861  unconstitutional.  It  is  clearly  in  accordance  with  the 
terms  and  the  spirit  and  intent  of  the  Act  of  Congress  making  the 
grant,  and  with  the  provisions  of  the  State  Constitution.  The  Act 
of  1868  was  not  in  the  nature  of  a  contract,  nor  did  it  confer  any 
vested  right  to  have  the  interest  of  the  money  derived  from  the 
sales  of  these  sections  perpetually  appropriated  as  therein  provided. 
The  Legislature  could  amend  or  repeal  that  law  without  violating 
that  clause  in  the  National  and  State  Constitutions,  prohibiting  the 
Legislature  fi*om  passing  a  ^^  law  impairing  the  obligation  of  con- 
tracts." It  was,  like  other  statutes,  subject  to  such  modifications 
and  changes  as  the  Legislature  might  deem  necessary  and  proper 
to  make.  The  Act  of  Congress,  as  we  have  shown,  grants  the 
land  directly  to  the  State,  and  not  to  the  townships,  or  the  inhab- 
itants thereof.  The  latter  have  no  legal  or  equitable  titie  to  the 
land,  and  they  have,  therefore,  no  interest  or  estate  to  be  affected 
by  a  change  of  the  law.  The  Act  of  1858  is  in  no  sense  a  grant 
of  the  interest  money  to  the  several  townships,  but  merely  a  pro- 
vision as  to  the  manner  in  which  certain  interest  money  derived 
firom  a  certain  fund  shall  be  appropriated ;  and  is,  like  any  other 
law  appropriating  money,  subject  to  the  fiiture  control  of  tiie  Le^s- 
lature. 
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Under  the  view  we  have  thus  taken  of  the  law,  the  Court  erred 
in  overruiing  ike  demurrer  to  the  complaint,  as  it  should  have  been 
sustamed. 

The  judgment  is  therefore  reversed,  and  the  Court  below  is 
directed  to  enter  an  order  sustaining  the  demurrer. 


GORDON  V.  CLARK. 

AvFiDATiTs  or  documents  copied  into  the  transcript  on  appeal,  bnt  not  made 
part  of  the  record,  either  by  a  certificate  of  the  Clerk  or  Judge,  or  by  a  state- 
ment or  bill  of  exceptions,  cannot  be  considered. 

As  a  general  rule  an  objection  which,  had  it  been  taken  in  the  Court  below, 
might  there  have  been  obviated  by  amendment,  cannot  be  raised  for  the  first 
time  in  the  Appellate  Court. 

Appeal  from  the  Ninth  Judicial  District. 

U,  Steele^  for  Appellant. 

,  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  appeal  from  an  order  granting  a  writ  of  assistance. 
The  objection  of  the  appellant  is  that  the  judgment  or  decree  of 
foreclosure,  as  entered  in  the  minutes  of  the  Court  and  in  the  Judg- 
ment Book,  does  not  state  the  amount  for  which  it  was  rendered, 
the  same  being  left  blank.  There  is  no  statement  on  appeal. 
There  are  several  affidavits  and  other  documents  copied  into  the 
transcript,  which  are  not  made  part  of  the  record,  eitiier  by  a  cer- 
tificate of  the  Clerk  or  Judge,  or  by  a  statement  or  bill  of  excep- 
tions, and  which  we  are  therefore  compelled  to  disregard.  The 
transcript,  however,  contains  the  judgment  roll,  and  the  judgment 
attached  thereto  states  the  amount  fully  and  specifically.  Docu- 
ments purporting  to  be  similar  judgments  are,  however,  copied  into 
the  transcript  which  omit  the  amount,  and  in  which  blanks  appear 
to  have  been  left.  Whether  any  of  these  were  taken  from  the 
judgment  book  the  record  does  not  disclose,  and  in  the  absence  of 
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proper  authentication  we  can  only  look  to  the  judgment  roll,  which 
does  not  sustain  the  objection.  The  parties  appeared  to  the  motion 
for  the  writ  of  assistance,  and  so  far  as  the  record  discloses,  the 
appellant  does  not  seem  to  have  made  any  objection  to  the  issuing 
of  the  writ,  or  taken  any  exception  to  the  order  made  therefor,  or 
pointed  out  any  defect  in  the  judgment,  if  any  such  existed.  If 
the  objection  had  been  made  in  the  Court  below,  there  was  undoubt- 
edly sufficient  in  the  records  of  the  Court  by  which  it  could  have 
been  amended  nunc  pro  tunc.  As  a  general  rule  such  objections 
afl  are  capable  of  being  obviated  by  amendment  should  be  raised 
in  the  Court  below  and  not  in  this  Court  for  the  first  time. 
The  order  is  affirmed. 


GRIFFITH  V.  CAVE. 


A  FEBBTKAN  who  takes  charge  of  a  team  driven  upon  his  boat  and  directs  an 
attempt  to  cross  the  stream,  is  liable  as  a  common  carrier  for  any  loss  that 
ensues  in  consequence  of  his  negligence  in  the  outfit  or  management  of  his 
boat,  notwithstanding  that  the  team  was  driven  upon  it  at  a  time  of  peculiar 
danger  and  contrary  to  his  express  order. 

In  an  action  against  a  common  carrier  for  negligence,  evidence  of  a  rule  quali- 
fying his  duties  under  peculiar  circumstances  is  inadmissible  without  first 
showing  that  the  rule  was  known  to  the  plaintiff  either  directly  or  constmct- 
ively. 

Appeal  from  the  Sixth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
,  for  Appellant. 

I.  Defendant,  as  a  common  carrier,  had  a  right  to  refuse  to  go 
unless  he  could  go  with  present  safety.  The  owner  of  the  prop- 
erty must  obey  the  lawful  commands  of  the  ferryman  m  relatioon 
thereto.  (Story  on  Baihnents,  Sec.  496 ;  Angell  on  Carriers,  Sees. 
82,  165-290 ;  2  B.  &  McCord,  S.  C,  19.)  Even  after  accept- 
ance by  carrier  the  owner  is  obliged  to  obey  his  orders  in  relatioii 
to  the  property.     (1  McCord,  S.  C,  45.) 
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n.  The  Court  erred  m  its  mstructions  to  the  jury.  (See 
authorities  above  cited.) 

m.  Evidence  of  the  rule  governing  this  and  other  ferries  on 
the  river,  in  respect  to  crossing  at  the  time  of  passage  of  steam- 
ers, should  have  been  received. 

Geo.  CadwaUader^  for  Appellant. 

I.  The  proofs  showed  that  defendant  received  and  took  charge 
of  the  teams.  The  instructions  of  the  Court  upon  this  state  of 
feet  were  correct.  (May  v.  Simaonj  5  Cal.  860;  Angell  on 
Carriers,  Sec.  82 ;  Fairchild  v.  Cal.  Stage  Co.,  13  Cal.  399.) 

II.  The  evidence  offered  to  show  a  rule  at  this  and  other  fer- 
ries was  inadmissible,  without  first  showing  knowledge  of  the  rule 
by  plaintiff.     (Angell  on  Carriers,  Sees.  244,  245 ;  6  How.  844.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C,  J. 
and  Norton,  J.  concurring. 

This  is  an  action  against  the  defendant,  a  ferryman,  to  recover 
the  value  of  a  pair  of  mules,  harness,  and  wagon,  lost  from  the 
defendant's  ferry-boat,  while  crossing  the  Sacramento  River.  The 
plaintiff  recovered  judgment,  from  which  the  defendant  appeals. 

The  appellant  contends  that  he  reftised  to  receive  the  teams  at 
the  time  they  drove  on  the  ferry-boat,  on  account  of  the  steamer 
being  about  to  pass,  but  the  evidence  upon  this  point  is  conflicting. 
It  shows,  however,  that  both  teams  drove  on  the  boat,  and  had  pro- 
ceeded, under  the  direction  of  the  ferryman,  a  portion  of  the  dis- 
tance across  the  river,  when  the  accident  occurred.  This  was  suf- 
ficient to  establish  the  fact  that  the  defendant  had  accepted  and 
received  the  property,  and  his  liability  as  common  carrier  had  fully 
attached  when  the  loss  accrued.     (May  v.  Han»on,  6  Cal.  860.) 

The  Court  instructed  the  jury  as  follows :  "If  GriflSth  drove  on 
the  boat  against  the  express  order  of  the  ferryman,  it  was  the  duly 
of  the  ferryman  to  refuse  to  take  charge  of  tiie  mules,  or  if  he  did 
take  charge  of  them  it  was  his  duty  to  provide  against  loss  in  con- 
sequence of  the  swell  of  the  water  against  the  boat.  If  it  was,  in 
his  judgment,  unsafe  to  cross  and  unsafe  to  leave  them  there,  if  he 
took  charge  of  them,  and  did  not  like  to  leave  them  in  the  hands 


Digitized  by 


Google 


686        SUPREME  COURT— JULY  TERM,   1868. 

Griffith  v.  Cave. 

of  Griffith,  he  should  have  directed  Griffith,  or  himself  unhitched 
the  mules  and  placed  them  in  a  position  so  there  would  be  no  dan- 
ger. He  might  elect  to  leave  Griffith  to  take  the  consequence  of 
his  refusal  to  obey  the  order,  but  if  the  ferryman  took  charge  of 
them,  and  there  was  carelessness  or  negligence  thereafter  on  his 
part,  he  would  be  responsible."  The  defendant  then  asked  the 
Court  to  give  the  following,  which  was  refused,  and  which  is  alleged 
as  error:  ''  K  the  plaintifif  drove  on  the  boat  in  violation  of  tiie 
express  order  of  the  ferryman,  and  there  is  a  loss,  the  ferryman  is 
not  responsible.  He  is  not  compelled  to  leave  his  boat  near  the 
shore  to  be  destroyed."  To  which  the  Court  replied  as  follows : 
^^  K  he  took  charge  of  the  boat,  pushed  it  in  the  stream  and  was 
crossing,  I  think  he  took  charge  of  the  boat  and  the  load  upon  it, 
and  if  there  was  carelessness  or  negligence  thereafter,  he  is  liable." 

The  charge  of  the  Court  as  given  was  certainly  as  favorable  to 
the  defendant  as  the  law  would  justify.  There  was  no  error  in 
refusing  the  instruction  as  asked  by  the  defendant,  because  it  pred- 
icated the  exemption  from  liability  upon  the  single  fact  that  the 
plaintiff  drove  on  the  boat  in  violation  of  the  express  order  of  the 
ferryman,  when  that  might  be  true,  and  still  the  fenyman  may 
have  accepted  and  received  them  afterwards,  by  which  his  liability 
would  attach.  « 

It  is  clearly  the  duty  of  a  fenyman  to  provide  suitable  boats, 
and  all  the  conveniences  necessary  to  insure  the  safe  transportation 
of  persons  and  property.  In  the  present  case  the  defendant's  boat 
was  unprovided  with  any  small  boat  or  with  any  gates,  ropes,  or 
chains,  to  confine  teams  thereon,  and  prevent  them  from  running  or 
backing  off  the  boat  when  in  the  stream ;  and  the  testimony  renders 
it  quite  evident  that  the  loss  occurred  for  want  of  these  necessaiy 
means  of  safety.  It  was  clearly  negligence  on  the  part  of  the 
defendant  in  not  providing  such  conveniences. 

On  the  trial  a  witness  was  asked  l^y  the  defendant,  whether  he 
knew  of  any  regular  established  rule  or  practice  at  the  ferry  in 
reference  to  steamers  passing,  to  which  the  plaintiff  objected,  unless 
the  rule  was  posted  up,  or  the  plaintiff  had  special  knowledge  of  it, 
and  the  Court  sustained  the  objection ;  and,  also,  as  to  proof  of 
rules  prevailing  at  other  ferries  upon  the  Sacramento  River  upon 
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the  same  subject,  and  this  is  assigned  as  error.  It  is  clear  that 
proof  of  the  rules  of  other  ferries  was  inadmissible.  It  is  essential 
in  aU  such  cases  that  the  notice  of  any  rule  upon  such  subject  shall 
be  brought  home  to  the  person  employing  the  carrier,  either  directly 
or  constructively.  (Angell  on  Carriers,  Sec.  247.)  In  the  present 
case  the  defendant  did  not  offer  to  show  that  the  plamtiff  had  any 
direct  or  indirect  notice  of  the  alleged  rule,  and  that  there  was, 
iiierefore  no  error  in  excluding  the  evidence. 
Judgment  affirmed. 


JENKINS  V.  THE  CALIFORNIA  STAGE  CO. 

Thb  principal  place  of  bosiness  of  a  corporation  is  its  residence  within  the  mean- 
ing of  that  term  as  used  in  Sec.  20  of  the  Practice  Act,  fixing  the  pUce  of 
trial. 

On  application  by  defendant^  to  change  the  place  of  trial  on  the  ground  of  resi- 
dence, the  plaintiff  may  resist  by  showing  that  the  convenience  of  witnesses 
and  the  ends  of  jostice  will  be  promoted  by  the  retention  of  the  cause,  and 
the  Court  may,  on  a  proper  showing  of  such  facts,  refuse  to  change  the  yenue. 

Appeal  from  the  Fourteenth  Judicial  District. 

At  the  time  of  the  proceedings  on*  motion  for  change  of  venue 
referred  to  in  the  opinion,  no  pleadings  had  been  filed  on  the  part 
of  defendant. 

(7.  JE,  MlkinSy  for  Appellant. 

I.  The  principal  place  of  business  of  a  corporation  is  its  resir 
dence  within  the  meaning  of  that  term  in  the  statute  relating  to 
place  of  trial.  (^Lauisville  R.  R.  Co,  v.  Letson,  2  How.,  U.  S., 
667 ;  Angell  &;  Ames  on  Corporations,  Sec.  407.) 

n.  Until  issue  of  fact  jomed,  it  is  impossible  to  determine  the 
question  of  convenience  of  witnesses,  and  the  motion  for  change  of 
venue  on  that  ground  should  be  made  after  the  transfer  to  the 
Court  in  the  countjr  where  defendant  reades. 

John  Cfarbevy  for  Respondents. 

Cited  Loehr  v.  Latham  (16  Cal.  418), 
86 
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Crocker,  J.  delivered  the  opinion  of  the  Court-— Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  appeal  firom  an  order  refusing  to  change  the  place  of 
trial,  on  motion  made  by  the  defendants.  The  action  was  brought 
in  Nevada  County,  and  the  application  was  made  on  the  ground 
Hiat  the  defendant  was  a  corporation,  that  its  principal  place  of 
business  was  in  Yuba  Couniy,  and  that  the  latter  county  was,  there- 
fore, the  '^  residence  "  of  the  corporation  within  tiie  meaning  of  thai 
word  as  used  in  Sec.  20  of  the  Practice  Act.  The  application  was 
opposed  on  the  ground  that  the  convenience  of  witnesses  required 
that  the  action  should  be  tried  in  Nevada  County.  The  modem 
decisions  very  generally  concur  in  giving  corporations  a  local  exist- 
ence, like  persons,  and  hold  them  to  be  properly  included  within  the 
terms  citizens,  inhabitants,  residents,  and  the  like.  (Louisville  B. 
jB.  Co.  v.  Letsofif  2  How.,  U.  S.,  497 ;  AngeD  &  Ames  on  Corpora- 
tions, 404-407,  6,  265,  440.)  Every  corporation  has  some  local- 
ity where  its  principal  office  or  place  of  busmess  is  established,  and 
it  may  very  properly  be  asdd  to  ^'  reside  "  at  such  locality,  and  to 
be  included  within  that  term  as  used  in  Sec.  20  of  the  Practice 
Act. 

When  a  defendant  applies  for  a  change  of  the  place  of  trial,  on 
the  ground  that  the  action  was  not  brought  in  the  county  where  he 
resides,  tiie  plaintiff  has  a  right  to  oppose  the  motion  by  showing 
that  the  "  convenience  of  witnesses  and  the  ends  of  justice  would 
be  promoted  "  by  refusing  the  change,  and  such  facts  should  gov- 
ern and  control  the  Court  in  determining  the  question  whether  the 
application  for  the  change  should  be  granted  or  not.  (Loehr  v. 
Latham,  15  Gal.  418  ;  Pierson  v.  McCahUly  22  Id.  — .)  There 
was  no  abuse  of  the  discretion  which  the  law  vests  in  the  District 
Court  upon  these  questions  in  its  action  in  this  case,  and  the  order 
is  therefore  affirmed. 
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GHIRARDELLI  v.  McDERMOTT. 

A  TBBiFiBD  EDBwer,  which,  in  any  part  contains  a  distinct  denial  of  a  fact  mate- 
rial to  plaintiff's  recoyery,  cannot,  whatever  its  defects,  be  treated  as  a  nnllitj 
so  as  to  entitle  plaintiff  to  judgment  on  the  pleadings. 

As  between  the  parties  to  a  sale  of  goods  on  store  in  a  warehouse,  the  deliyeiy  of 
an  order  on  the  warehouseman  for  the  goods  by  the  seller  to  the  buyer  is  a 
delivery,  and  passes  the  title  to  the  latter  so  as  to  render  him  liable  for  the 
price. 

Where  a  sale  of  goods  was  made  through  a  broker  and  perfected  by  delivery  of 
an  order  for  the  same  upon  a  warehouseman,  which  order  the  buyer  shortly 
after  returned  to  the  broker  to  deliver  to  the  seller,  with  notice  that  the  gooda 
would  not  be  taken,  and  the  broker  tendered  the  order  to  the  seller,  who 
refused  to  receive  it :  hdd,  that  the  broker,  in  receiving  the  order  from  the 
buyer,  acted  as  his  agent,  and  that  the  reception  of  it  by  him  did  not  effect  a 
rescission  of  the  contract. 

Appeal  from  the  Fooriih  Judicial  District. 

The  complaint,  which  is  verified,  alleges  a  sale  and  delivery  of 
two  hundred  mats  of  rice  to  defendant  at  San  Francisco,  for  which 
he  promised  to  pay  eight  hundered  and  fifty  dollars.  The  answer, 
also  verified,  in  its  first  clause  denies,  in  a  conjunctive  form,  the 
allegations  of  the  comphunt  as  to  a  sale  and  delivery  at  San  Fran- 
cisco of  two  hundred  mats  of  rice  at  the  price  of  eight  hundred 
and  fifty  dollars ;  and  in  the  second  clause  sets  up  a  conditional 
purchase  and  avers  a  breach  of  the  condition  by  plaintiff;  and  in  a 
third  clause,  for  a  separate  defense,  denies  that  there  was  any 
delivery  at  any  time  or  place  of  any  rice  by  plaintiff  to  defendant. 
All  other  material  facts  are  stated  in  the  opinion.  Defendant  had 
judgment,  and  plaintiff  appeals. 

iJ.  R.  PravineSj  for  AppeDant. 

I.  The  defendant's  answer  admits  all  the  allegations  of  plaint- 
iff's complaint,  and  the  Court  below  erred  in  refusing  plaintiff's 
motion  for  judgment  on  the  pleadings,  and  also  in  nonsuiting  plaint- 
iff. (jDewey  v.  Botomany  8  Cal.  149 ;  Blankman  v.  VaUg'Oy  15 
Id.  644 ;  Castro  v.  Wetmore,  16  Id.  380  ;  Busenius  v.  Coffee^  14 
Id.  92,  93 ;  Burke  v.  T.  M.  Water  Co.,  12  Id,  407;  Ord  v. 
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Uncle  Sam,  13  Id.  372 ;  KuUmd  v.  Sedgwick,  17  Id.  127  ;  CavJlr 
field  V.  Saunders,  Id.  671 ;  Biggins  v.  WorteU,  18  Id.  338.) 

n.  The  delivery  of  the  order  for  the  rice  was  a  delivery  of  the 
lice,  sufficient,  as  between  the  parties,  to  vest  the  title  m  defend- 
ant. (Story  on  Sales,  Sees.  311,  312,  p.  250 ;  Sorr  v.  Barker, 
8  Cal.  618,  614  ;  WUkes  v.  Ferris,  6  Johns.  335  ;  BoUingsworth 
v.  Napier  J  3  Caines,  186 ;  Barman  v.  Anderson,  2  Camp.  243 ; 
Manton  v.  Moore,  7  Term,  67 ;  Chapman  v.  SearU,  3  Pick.  38 ; 
Tuasworih  v.  Moore,  9  Id.  349 ;  Linton  v.  Butz,  7  Barr,  89 ; 
Pleasants  v.  Pendleton,  6  Rand.  473 ;  Clark  v.  Rush,  19  Cal. 
896  ;  Hilliard  on  Sales,  96,  Sees.  9-11.) 

The  case  of  Stevens  v.  Stuart  (3  Cal.  143)  recognizes  the  doc- 
trine that  the  delivery  of  an  order  for  the  goods  is  a  delivery  of  the 
goods,  where  it  can  be  followed  by  actual  delivery — such,  as 
appears  from  the  evidence,  could  have  been  made  in  this  case,  had 
the  order  ever  been  presented  to  the  person  in  whose  charge  the 
goods  were.  But  the  order  never  was  presented,  nor  was  the  rice 
ever  demanded  of  the  bailee. 

m.  There  is  no  departure  in  the  replication  from  any  material 
allegation  of  the  complaint.     (1  Chitty's  PL  686.) 

IV.  Defendant's  delivering  the  order  for  the  rice  to  the  broker 
with  a  request  to  return  it  to  plaintiff,  was  not  a  cancellation  of  the 
contract  of  sale.  The  broker's  functions,  as  such,  were  previously 
ended,  and  pro  hoc  vice  the  defendant  made  him  his  own  exclusive 
agent. 

B.  Q.  Worthington,  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  price  of  a  quantity  of  rice  alleged 
to  have  been  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
The  defendant  recovered  a  judgment  of  nonsuit,  firom  which  tiie 
plaintiff  appeals.  The  plea^gs  are  under  oath,  and  the  plaintiff 
moved  for  judgment  on  the  pleadings,  which  was  overruled,  and 
fliis  is  assigned  as  error.  The  first  part  of  the  answer  is  cleariy 
iDSiiffiGient,  as  it  denies  the  allegations  of  the  complaint  in  the  con- 
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jnnctive  ;  but  in  a  subsequent  portion  of  the  answer  the  defendant 
distinctlj  denies  that  the  plaintiff  ever  delivered  the  rice  in  accord- 
ance with  the  contract,  and  this  is  sufficient  to  raise  an  issue,  and 
the  Court,  therefore,  properly  overruled  the  motion. 

It  appears  from  the  pleadings  and  evidence  that  the  sale  of  the 
rice  was  made  through  a  broker  in  the  City  of  San  Francisco ;  that 
at  the  time  of  the  sale  the  rice  was  in  a  warehouse  in  Stockton; 
that  the  defendant  accepted  and  received  an  order  drawn  by  tiie 
plaintiiBT  on  the  warehouseman  for  tiie  delivery  of  the  rice  to  the 
defendant ;  that  he  never  presented  the  order  to  the  warehouseman, 
but,  three  days  after  the  sale,  took  the  order  to  the  broker,  tdd 
him  that  he  could  not  take  the  rice,  because  there  were  only  axty 
mats  of  the  two  hundred  sold  that  were  fit  to  be  delivered,  and 
gave  the  order  to  him  to  return  to  the  plaintiff;  the  broker  took  the 
order  to  the  plaintiff,  who  refused  to  receive  it,  and  thereupon,  on 
the  same  day,  he  took  it  back  to  the  defendant,  who  refused  to 
receive  it  back.  It  appears  that  the  rice  was  in  the  warehouse  at 
Stockton,  in  good  condition,  and  ready  to  be  delivered  upon  pro- 
s^tation  of  the  order.  This  is  the  substance  of  the  plaintiff's  evi- 
dence. After  he  b^  closed  his  testimony,  the  defendant^oved 
for  a  nonsuit,  on  <^e  ground,  first,  because  there  was  a  departure 
m  pleading  op  tiie  part  of  the  plaintiff,  as  his  complaint  averred  a 
sale  and  d^^ery  of  the  rice  at  San  Francisco,  and  the  replication 
averred  ^&t  at  the  time  of  the  sale  the  rice  was  at  Stockton ;  sec- 
ond, i»ecause  there  was  no  delivery  of  the  rice  by  the  plaintiff  to 
th^  defendant ;  third,  that  the  contract  of  sale  was  rescinded  by 
ifae  broker  taking  the  order  of  delivery  from  the  defendant.  The 
Court  sustained  the  motion  for  a  nonsuit,  and  this  is  assigned  as 
error. 

The  first  ground  of  defendant's  motion  is  untenable.  There  is 
no  substantial  variance  between  the  complamt  and  the  replication. 
The  second  ground  is  equally  invalid.  As  between  the  parties  the 
delivery  of  the  order  to  the  defendant,  on  the  warehouseman,  who 
had  the  goods  in  store,  was  clearly  sufficient  to  pass  the  titie  to  tiie 
goods  to  him,  and  rendered  him  liable  to  pay  the  price.  (Story  on 
Sales,  Sees.  812,  814 ;  Sorr  v.  Barber j  8  Cal.  614 ;  Clark  r. 
Bushy  19  Id.  896.)    The  third  ground  is  also  untenable.    In 
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placing  the  order  in  the  hands  of  the  broker  to  deliver  to  the  plaint- 
iff, the  defendant  constituted  him  his  agent  for  that  purpose.  He 
was  not  the  agent  of  the  plaintiff  to  receive  the  order,  and  when 
he  presented  the  order  to  the  plaintiff  he  refused  to  receive  it,  and 
fliese  facts  did  not  constitute  any  rescission  of  the  contract.  The 
Court,  therefore,  erred  in  granting  the  nonsuit. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded  for 
a  new  trial. 


REAL  DEL  MONTE  CONSOLIDATED  G.  &  S.  M.  CO. 
V.  C.  D.  THOMPSON. 

Tbb  complaint  charged  a  trespass  against  "  C.  D.  Thompson  and  the  other  own- 
ers or  claimants  of  the  Paul  Thompson  Qoartz  Lode."  Thompson  alone  was 
served  with  summons,  and  an  answer  was  filed  on  behalf  of  "  defendants," 
without  naming  them.  One  Trainovitch  was  ofieied  as  a  witness  for  the 
defense,  and  stated  that  at  the  time  of  thb  commencement  of  the  action  he 
owned  an  interest  in  the  Paul  Thompson  Lode  t^id  had  agreed  to  pay  his  pro- 
portion of  the  costs :  hdd,  that  Thompson  was  ^e  only  defendant  in  the 
action,  and  that  a  release  from  him  to  the  witness  xendeied  the  latter  com- 
petent. 

In  an  action  of  trespass  for  injnrj  to  a  quarts  lode,  when  T.  &lone  was  made  a 
defendant,  and  by  his  answer  took  issue  upon  the  title,  an  owu^r  of  a  part  of 
the  same  lode  who  had  since  the  commencement  of  the  action  bui  before  trial 
sold  his  interest  in  the  lode  for  a  price  contingent  on  the  ralidity  ot  his  title 
thereto :  held,  to  hare  no  interest  which  disqualified  him  as  a  witness  ^r  the 
defense,  as  it  does  not  appear  that  the  judgment  in  this  action  will  affect  or 
determine  the  title  to  the  part  thus  sold. 

Btior,  in  refusing  to  permit  a  witness  to  answer  a  proper  question,  becomes  imma- 
terial by  the  introduction  of  the  same  matter  to  which  the  question  was 
pointed,  under  a  subsequent  interrogatory. 

Appbal  fix>m  the  Sixteenth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

A,  P.  Crittenden^  for  Appellant. 

I.  The  witness,  Trainoyitch,  was  mcompetent.  The  action  waa 
defended  for  his  immediate  benefit ;  and  he  had  a  present,  certain, 
and  Tested  interest  in  the  event.    He  was  an  owner  in  the  Paul 
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Thompson  claim  when  this  action  was  commenced  and  the  smmnons 
served,  and  for  a  long  time  thereafter,  and  had  agreed  with  the 
other  owners  to  pay  his  proportion  of  the  expenses  of  defending  the 
suit.  He  was  therefore  liable  to  his  coowners,  and,  as  to  them,  his 
interest  was  precisely  the  same  as  if  he  had  been  a  party  defend- 
ant on  the  record. 

The  release  of  C.  D.  Thompson  was  meffectual  to  discharge  that 
liability,  except  as  to  Thompson  himself.  To  the  other  owners,  the 
liability  of  the  witness  continued.  He  was  also  a  warrantor  to 
Castro.  He  had  a  certain  sum  of  money  dependent  on  the  result, 
and  would  either  ^'  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.'*  (Practice  Act,  Sees.  392, 393  ;  McEwen 
et  al.  V.  Johnson  et  al.^l  Cal.  258 ;  KimbaU  v.  Qearhart^  12  Id. 
27 ;  Packer  v.  Seaton^  9  Id.  668 ;  Mokdumne  BUI  Canal  Co.  v. 
Woodbury,  14  Id.  266.) 

n.     The  Court  erred  in  sustaining  the  defendant's  objections  to ' 
the  questions  put  by  plaintiff's  counsel  to  the  witness,  W.  J.  Smith, 
called  in  rebuttal. 

X.  Qmnty  for  Respondent. 

I.  The  record  discloses  but  one  defendant  against  whom  judg- 
ment could  be  rendered  and  execution  issued.  C.  J>.  Thompson  is 
the  only  person  named.  K  the  plaintiffs  had  sought  to  charge  any 
other  person  or  persons  except  him,  they  should  have  designated 
them  under  a  fictitious  name.  (Morgan  v.  Thrift,  2  Cal.  562 ; 
McNaUy  v.  MoU,  3  Id.  235  ;  Sutter  v.  Cox,  6  Id.  515.)  Hence, 
we  hold,  that  Nicholas  Trainovitch  was  not  a  party  to  the  suit,  and 
not  liable ;  certainly  no  judgment  could  have  been  rendered  against 
him. 

Even  if  it  were  not  necessary  to  designate  the  defendants  sought 
to  be  charged  by  a  fictitious  name,  the  plaintiffs  could  only  proceed 
against  the  party  personally  served.  When  the  record  shows  in 
general  terms  the  appearance  of  the  parties,  the  appearance  will 
be  confined  to  the  parties  personally  served  with  process.  (^Chester 
V.  Miller,  13  Cal.  558  ;  Miller  v.  Ewing,  8  S.  &  M.  421 ;  Taney 
V.  Jordan,  4  How.  Mass.  401 ;  Dean  v.  McExmtry,  2  S.  &  M. 
218.) 
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n.  Even  if  the  Court  should  have  allowed  ihe  questions  in 
rebuttal,  the  plaintii&  were  certainly  not  injured  thereby,  because 
the  facts  to  which  the  question  pointed  were  obtained  by  and  under 
an  interrogatory  in  another  form. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  brought  by  the  plaintifi,  a  corporation,  against 
C.  D.  Thompson  and  the  other  owners  or  claimants  of  the  Paul 
Thompson  Quartz  Lode,  to  recover  damages  for  an  alleged  trespass 
in  working  a  lode  claimed  by  the  plaintiiis,  and  for  an  injunction 
against  future  trespasses.  The  summons  was  issued  and  served  on 
Thompson  alone,  who  appeared  and  filed  an  answer.  The  case  was 
tried  and  judgment  rendered  for  the  defendant ;  from  which,  and 
from  an  order  overruling  a  motion  for  a  new  trial,  the  plaintiflb 
appeal. 

On  the  trial  the  defendant  offered  one  Tndnovitch  as  a  witness, 
who  testified  that  at  the  commencement  of  the  suit  he  was  a  mem- 
ber of  the  company  that  sunk  the  shaft  complained. of,  but  had  sold 
out  three  or  four  months  before ;  that  he  had  agreed  to  pay  his 
proportion  of  the  expenses  of  the  suit,  according  to  the  quantity  of 
ground  he  held ;  that  the  eompany  had  deeded  to  him  the  portion  of 
ground  they  had  agreed  to,  twenty-five  feet,  of  which  he  had  sold  to 
one  Castro,  and  had  taken  Castro's  note  for  a  part  of  the  purchase 
money,  and  had  agreed  that  if  he  did  not  give  him  a  good  tide  he 
would  give  him  up  his  note.  Thereupon  the  defendant,  Thompson, 
executed  to  witness  a  release  from  all  actions  and  all  liability  which 
might  accrue  to  him  by  reason  of  any  judgment  which  might  be 
obtained  against  him  in  the  action.  The  plaintiff  objected  that  the 
witness  was  incompetent  on  the  ground  of  interest ;  the  objection 
was  overruled  and  the  witness  allowed  to  testify,  and  this  is  now 
assigned  as  error.  The  witness  was  not  a  party  to  the  action.  The 
statement  that  the  action  was  brought  agsdnst  '<  C.  B.  Thompson 
and  the  other  owners  or  claimants  of  the  Paul  Thompson  Quarts 
Lode,"  only  made  Thompson  defendant,  unless  other  persons  were 
brought  in  and  made  parties  by  proper  proceedings  under  the  direc- 
tion of  the  Court,  which  was  not  done  in  this  case.    It  is  urged. 
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however,  that  the  witness  agreed  with  the  other  owners  to  pay  his 
proportion  of  the  expenses ;  that  he  was  therefore  liable  to  his 
coowners,  and  the  release  by  Thompson  did  not  release  lum  from 
that  liability,  and  therefore  he  still  continued  interested  to  that 
extent  in  the  result  of  the  suit.  It  is  evident  that  the  agreement 
was  not  between  the  witness  and  the  other  owners,  but  between  the 
defendant,  Thompson,  who  was  the  person  legally  liable  for  the  costs 
and  expenses,  being  the  sole  defendant  to  the  action,  and  the  other 
owners,  including  the  witness,  and  therefore  Thompson's  release  efiec- 
tually  discharged  the  witness  from  his  liability  under  that  agreement. 

It  is  also  urged  that  he  was  interested  under  his  agreement  with 
Castro ;  that  the  purchase  money  due  him  from  Castro  was  depend- 
ent on  this  action,  and  that  he  would  therefore  either  '^  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment."  The 
agreement  with  Castro  was  not  that  he  would  give  up  the  note  if 
Thompson  lost  the  suit,  but  if  he  did  not  give  him  a  good  titie  to 
the  twenty-five  feet  of  a  quartz  lode  which  he  had  sold  him.  It 
nowhere  appears  that  the  judgment  in  this  action  will  in  any  way 
affect  or  determine  the  titie  to  this  twenty-five  feet  sold  by  the  wit^ 
ness  to  Castro.  If  such  is  the  fact,  the  plaintiff  should  have  shown 
it  clearly,  as  the  foundation  of  his  objection ;  not  having  done  so, 
his  objection  cannot  be  sustained.  We  have  no  right  to  presume 
that  the  witness  was  interested ;  the  fact  of  interest  should  be 
clearly  disclosed  by  the  record.  It  follows,  that  there  was  no  error 
m  admitting  the  witness  to  testify. 

After  the  defendant  had  closed  his  testimony,  the  plaintifi^  called 
one  Smith  as  a  rebutting  witness,  and  asked  him  these  questions : 
"  First — What  was  the  appearance  of  the  ground  immediately  after 
the  stripping  had  been  done  last  year  ?  Second — Was  there  devel- 
oped by  that  stripping  any  indication  of  a  quartz  lead  ?"  It  appears 
that  the  plaintiff  had  examined  several  witnesses  in  the  opening  of 
the  case  in  relation  to  the  stripping  of  the  lead,  and  the  result  of  it. 
Some  evidence  was  introduced  by  the  defendant  in  relation  to  other 
leads  crossmg  the  lead  thus  stripped  by  the  plainti&,  and  the  lat- 
ter contend  that  they  had  a  right  to  put  these  questions  to  rebut 
this  evidence  of  the  defendant.  The  Court,  however,  sustained 
defendant's  objection  to  these  questions,  and  this  is  also  assigned  as 
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error.  The  record  shows  that  although  these  two  questions  were 
ruled  out,  yet  the  plaintifi  were  permitted  subsequently  to  put  other 
questions  to  the  witness,  in  answering  which  the  witness  testified  to 
the  same  matter  to  which  these  questions  pointed,  and  they  there- 
fore suffered  no  injury  by  this  ruling  of  the  Court. 
The  judgment  is  aflbrmed. 


CONLm  V.  SEAMEN. 

The  Street  Superintendent  of  San  Francisco,  under  the  Consolidation  Act»  has 
power  to  enlai^  the  time  for  completion  of  a  contract  for  street  improTements 
made  by  him,  and  if  any  property  owner  feels  aggrieved  by  such  action  he 
must  appeal  to  the  Board  of  Supervisors,  or  he  will  be  deemed  to  have  acqui- 
esced therein. 

In  a  proceeding  for  the  improvement  of  streets  in  San  Francisco  by  contract^ 
under  the  regulations  of  the  Consolidation  Act,  the  liability  of  the  real  owner 
is  not  released  or  afiected  by  an  erroneous  assessment  of  the  tax  upon  his 
property  to  another  person. 

The  complaint  in  an  action  by  a  contractor  against  a  property  owner,  upon  a  con- 
tract for  improving  streets  in  San  Francisco  in  pursuance  of  the  provisions  of 
the  Consolidation  Act,  need  not  aver  any  special  demand  upon  the  defendant 
other  than  a  compliance  with  the  forty-ninth  section  of  the  act. 

Appeal  firom  the  Fourth  Judicial  District. 
The  facts  sufficiently  appear  in  the  opinion. 

Waller  ^  Moore,  for  Appellant. 

I.  The  complaint  shows  affirmatively  that  this  defendant  never 
was  charged  by  plaintiff  for  this  work  nor  on  this  contract ;  on  the 
contrary,  by  the  contract  and  warrant  this  property  was  assessed 
and  the  charge  for  the  work  was  made  to  Lucas,  Turner  &;  C0.9 
and  not  to  defendant.  (See  Sees.  ^10  amending  Sees.  48--60, 
Laws  of  1861,  547,  548.)  The  warrant  is  made  prima  facie 
proof  in  plaintiff's  favor  (Laws  of  1861,  548,  Sec.  10,  amend* 
ing  Sec.  60),  but  plaintiff  shows  by  this  warrant  that  Lucas, 
Turner  k  Co.,  not  this  defendant,  are  the  owners.  Plaintiff  is 
therefore  estopped  from  char^g  any  other  party  than  Lucas, 
Turner  k  Co.  witii  the  liabiUty. 
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n.  No  demand  for  the  payment  of  this  street  work  was  made 
upon  the  defendant  as  required  by  statute.  The  complaint  alleges 
that  the  demand  was  made  upon  Lucas,  Turner  &  Co.'s  agent.  No 
allegations  of  demand  upon  this  defendant,  or  that  he  could  not 
conveniently  be  found,  as  required  by  the  said  Sec.  9  amending 
Sec.  49.     (See  also  Laws  of  1862,  Sec.  11,  p.  398.) 

m.  The  Superintendent  had  no  power  to  enlarge  the  time  for 
completion  of  the  contract.  It  would  be  palpably  unjust  to  prop- 
erty owners,  inducive  of  fraud  and  collusion  between  contractors 
and  the  Street  Superintendent,  to  award  a  contract  and  then 
empower  the  Superintendent  to  extend  ad  libitum  the  time  in  the 
contractor's  favor.  Time  is  of  the  essence  of  the  contract. 
Whether  the  law  requires  a  clause  limiting  the  time  or  not,  if  such 
a  clause  is  inserted  it  binds  the  parties ;  and  the  property  owner 
who  has  the  statutory  right  to  take  the  contract  with  the  time 
clause,  is  justly  supposed  to  accept  or  decline  the  contract  in  view 
of  that  clause,  which  may  make  a  vast  difference  in  the  question  of 
expense  in  performing  the  contract.  Sec.  7,  Stat,  of  1862,  894, 
purporting  to  legalize  extensions  of  contracts  made  before  that  time 
is,  so  far  as  it  attempts  this,  unconstitutional,  null,  and  void.  It  is 
a  judicial  act  ex  post  facto,  retroactive,  and  no  Court  should  sustain 
it.  (Sedgwick  on  Statutes,  166, 169, 177 ;  Constitution  of  Cal., 
Art.  3 ;  Guy  v.  Hermanee,  5  Cal.  74 ;  7  Johns.  508,  509 ;  7 
mi.  80.) 

lY.  There  is  no  force  in  plaintiff's  allegation  that  defendant 
made  no  appeal  to  the  Soard  of  Supervisors.  1.  The  alleged 
extension  of  the  contract  annulled  that  contract.  It  was  therefore 
no  longer  within  the  jurisdiction  of  the  Board.  (33  Barb.  147.) 
2.  Defendant  had  nothing  to  appeal  from  since  he  was  never 
charged  with  the  assessment.  3.  Plaintiff  has  chosen  to  allege 
&cts  which,  if  true,  exhibit  no  cause  of  action.  He  surely  cannot 
recover  when  he  sets  forth  that  he  has  failed  to  comply  with  the 
terms  of  the  statute  under  which  he  seeks  to  recover  eirieti  juris. 
If  he  shows  that  he  has  not  such  a  ^^  warrant "  as  entities  him  to 
sue,  or  that  by  reason  of  acts  or  omissions  he  is  not  entitied  to  the 
statutory  "  warrant,"  he  shows  himself  out  of  Court. 
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Bobert  C.  and  Daniel  Rogers,  for  Respondent. 

The  extension  of  the  time  in  which  to  complete  the  work  was 
made  by  the  Superintendent  of  Streets,  one  of  the  parties  to  the 
contract,  upon  the  application  of  the  contractor  and  his  sureties ; 
and  as  a  party  to  the  contract  it  was  an  act  which  he  could  legally 
do.  Sec.  7  of  the  Act  of  1862  (Statutes  of  1862,  391)  declares 
that  in  those  cases  where  the  time  has  been  extended  ^'  such  act 
shall  be  deemed  and  held  to  have  been  legally  done,  and  it  shall  be 
so  held  in  all  Courts  of  this  State."  The  exercise  of  such  a  power 
is  not  within  the  prolubited  powers  of  the  Legislature.  {Hart  y. 
tfavew,  12  Cal.  478 ;  People  v.  Seymour,  16  Id.  332.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  brought  by  the  asfflgnee  of  a  street  contractor 
against  a  property  holder  to  enforce  a  lien  and  payment  for  work 
done  in  grading  Lombard  Street,  between  Stockton  and  Mason 
streets,  in  the  City  of  San  Francisco.  The  defendent  demurred  to 
the  complaint  on  the  ground,  among  others,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  Court  below 
overruled  the  demurrer,  and  no  answer  being  filed,  rendered  a 
judgment  for  the  plsdntiff,  from  which  the  defendant  appeals. 

The  first  objection  to  the  complaint  is,  that  the  work  was  not 
done  within  the  one  hundred  and  thiriy-five  days  specified  in  the 
contract ;  that  the  Superintendent  had  no  authority  to  extend  the 
time,  as  alleged  in  the  complaint,  and  therefore  the  defendant  is 
discharged  from  all  liability.  Sec.  43  of  the  act  known  as  the  Con- 
solidation Law,  as  amended  by  the  Act  of  1861,  confers  the  power 
of  entering  into  contracts  awarded  by  the  Board  of  Supervisors  for 
the  grading  of  streets,  upon  the  Superintendent  of  Streets,  who  is 
for  that  purpose  the  official  agent  of  the  city  and  the  lot-holders. 
Sec.  44  provides  that  the  work  ^^  must  in  all  cases  be  done  under 
the  direction  and  to  the  satis&ction  of  the  Superintendent,''  and  he 
is  required  to  make  the  assessment  and  apportionment  of  the 
expenses.  Sec.  45  provides  that  "  if  any  party  directly  interested 
in  any  such  work,  contract,  or  assessment,  shall  feel  aggrieved  by 
the  acts  or  determination  of  the  said  Superintendent  in  relation 
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thereto,  he  may  appeal  to  the  Board  of  Supervisors,  whose  decision 
thereon,  upon  hearing,  shall  be  final."  We  think  it  clear  that  the 
law  vests  full  power  in  the  Superintendent  to  make  the  contract, 
and  also  if  he  sees  fit,  to  fix  iherem  the  time  for  the  completion  of 
the  work,  and  to  enlarge  the  time  if  he  thinks  proper.  If  in  the 
performance  of  anj  of  these  acts  any  person  directly  interested 
feels  aggrieved  thereby,  he  has  a  remedy  by  appeal  to  the  Board  of 
Supervisors,  and  failing  to  so  appeal  he  is  to  be  deemed  to  have 
acquiesced  therein.     This  objection,  therefore,  is  not  well  taken. 

The  next  objection  is  that  as  the  complaint  shows  that  the  prop- 
erty was  assessed  to  Lucas,  Turner  &  Co.,  and  not  to  the  defend- 
ant, therefore  he  is  not  liable.  The  complaint  also  avers  that  the 
defendant  was,  at  the  time  of  the  commencement  of  the  proceed- 
ings, and  ever  since  has  been,  the  owner  and  m  the  possession  of 
the  premises,  and  the  demurrer  admits  these  facts.  It  is  the  owmt 
that  is  made  liable  for  the  expense  of  grading ;  and  the  fact  that  the 
assessor  erred,  or  was  mistaken  in  the  name  of  the  true  owner  of  the 
premises,  does  not  release  the  real  owner,  or  transfer  the  liability  to 
a  person  who  has  no  interest  in  the  property,  or  estop  the  plaintiff 
from  enforcing  his  claim  against  the  real  party  in  interest  who  has 
received  the  benefit  of  the  work  performed  by  the  plaintiff's  assignor. 

It  is  also  urged  that  the  complaint  is  defective  in  not  averring  a 
special  demand  upon  the  defendant.  The  forty-ninth  section  of  the 
act  provides  that  '^  the  contractor  or  his  agent  shall  call  upon  the 
person  so  assessed,  or  their  agents,  if  they  can  conveniently  be 
found,  and  if  payment  be  not  made,  shall  demand  payment  upon 
the  premises."  The  complaint  fully  avers  a  performance  of  these 
requirements.  The  act  does  not  make  a  special  demand  upon  the  ' 
defendant  necessary  before  a  suit  can  be  brought  The  Court 
below  properly  overruled  the  demurrer. 

The  judgment  is  affirmed. 
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HOUSTON  V.  McKENNA. 

Conlin  y.  Seamen  {ante,  546),  to  the  effect  that  the  SaperintCDdent  of  Streets  of 
San  Francisco  has  the  power  to  extend  the  time  for  completion  of  contracts 
for  the  improvement  of  streets  made  by  him,  affirmed. 

The  plaintiff  in  November,  1860,  entered  into  a  contract  for  the  improyement  of 
streets  in  San  Francisco  under  the  law  of  1859,  which  provided  that  for  pay- 
ment an  assessment  should  be  levied  upon  the  adjacent  lots  in  proportion  to 
their  respective  values.  Before  the  completion  of  the  work  the  Amendatory 
Act  of  1861  was  passed,  providing  for  an  assessment  in  payment  of  such  con- 
tracts according  to  the  street  frontage  of  each  lot :  hdd,  that  the  provisions  of 
the  law  of  1859  respecting  the  mode  of  assessment  was  part  of  the  contract, 
and  that  the  assessment,  though  made  after  the  amendatory  act,  must  be  in 
the  mode  prescribed  by  the  old  law. 

Under  the  Act  of  1859  the  Board  of  Supervisors  of  San  Francisco  have  power 
to  provide  for  the  grading  of  all  located  streets,  whether  new  or  old,  and  at 
well  of  those  lying  east  of  Larkin  Street  as  to  the  west  of  it. 

Appeal  from  the  Twelfth  Judicial  District. 
The  &ct8  are  stated  in  the  opinion. 

Pratt  ^  Clarky  for  Appellant. 

L  The  time  within  which  the  work  shall  be  done,  is  not  of  the 
essence  of  the  contract.  In  this  respect,  it  is  only  essential  that 
the  directions  of  the  Superintendent  shall  be  followed,  and  the  per- 
formance of  tiie  work  be  had  and  done  to  his  satisfaction. 

The  law  does  not  contemplate  or  require  that  the  offer  by  the 
contractor  to  do  the  work,  nor  its  acceptance  by  the  Board,  shall 
contain  any  period  within  which  it  shall  be  performed.  Only  the 
quantity  is  named  in  the  invited  proposals,  and  the  price  fixed  in 
the  offered  bid  put  m  by  the  contractor ;  but,  as  the  work  is  to  be 
done  to  the  satisfaction  of  the  Superintendent,  and  must  be  bo 
inserted  in  the  contract,  it  is  to  be  presumed  that  in  the  discharge 
of  his  official  duty  the  Superintendent  will  not  be  ^'  satisfied  "  to 
allow  it  to  be  done,  and  accepted  by  him,  except  as  diligentiy  as 
the  nature  of  the  work  will  admit,  and  within  a  reasonable  time. 

n.  The  assessment  was  rightiy  made  as  required  by  the  law  of 
March  28th,  1859,  the  one  under  which  the  contract  was  made^ 
and  not  under  that  of  May  18th,  1861,  passed  while  the  work  was 
in  progress  of  completion. 
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The  cost  of  the  work  certainlj  could  not  have  been  assessed 
under  the  law  of  1861,  for  it  established  a  new  measure  of  liability 
not  in  force  at  the  date  of  the  contract ;  and  if  unable  to  be  made 
on  the  basis  of  obligation  of  the  property  owners  fixed  by  the  law 
of  1859,  in  force  when  the  contract  was  taken,  then  it  could  not 
ha?e  been  made  at  all,  and  the  contractor  would  be  left  remediless 
to  enforce  payment  in  any  manner,  or  out  of  any  body. 
I  The  provisions  of  the  law  of  1859  entered  into  and  formed  part 
of  the  contract ;  they  gave  alike  a  right  of  action  to  the  contractor, 
aasoring  him  the  enforcement  against  each  owner  of  a  determinate 
amount,  and  at  the  same  time  fixed  and  limited  the  exact  extent  of 
each  owner's  liability.  Any  change,  therefore,  of  the  law,  made 
under  the  pretense  of  altering  the  remedy,  which  would  work  either 
a  substantial  injury  to  the  rights  of  the  contractor  or  alter  the  lia- 
bility of  the  property  holders,  would  be  beyond  the  law-making 
power. 

Legation  is  incompetent  to  work  such  changes.  It  can  neither 
impair  the  obligation  of  contraots,  nor  destroy  or  impair  rights  in 
attempts  to  change  the  remedy.  (10  Gal.  308 ;  2  How.,  U.  S., 
608 ;  Creighton  v.  Pragg,  21  Cal.  115.) 

Porter  ^  Sawyer^  for  Respondent. 

I.  There  is  no  provision  of  any  act  previous  to  the  Act  of  May 
25th,  1862,  giving  the  Superintendent  any  authority  to  extend  the 
time,  or  interfere  with  the  contract  in  any  manner,  after  it  was 
executed. 

All  the  authority  conferred  upon  the  Superintendent  in  the  mat- 
ter, was  to  make  the  contract.     (Stat,  of  1859, 144,  Sec.  43.) 

Having  made  the  contract,  the  Superintendent  was  fu/netvs 
officio.     (Allen  v.  Cooper^  22  Maine,  136.) 

When  time  is  expressed  in  the  contract,  it  becomes  the  essence 
of  the  contract.  (22  Maine,  136 ;  Story  on  Cont.,  Sees.  970, 
971.) 

n.  The  assessment  was  made  (the  complaont  states)  according 
to  the  last  assessment  roll,  upon  the  valuation  of  the  lands  fix)nidng 
on  Mason  Street.  The  complaint  shows  that  the  assessment  was 
made  after  the  passage  of  the  Amendatory  Act  of  May  18th,  1861, 
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and  this  was  the  onljla/w  then  in  force  relative  to  such  assessments. 
The  old  law  was  Sec.  42,  p.  167  of  Statutes  of  1856.  This  was 
amended  by  the  Act  of  1859  (Stat,  of  1859,  144,  Sec.  7),  and 
agam  amended  by  Act  of  1861  (Stat,  of  1861,  546,  Sec.  6.) 

ni.  The  Board  of  Supervisors  never  had  jurisdiction  over  the 
subject  matter.  By  the  Statutes  of  1856  (156,  Sec.  89),  and 
Statutes  of  1859  (143,  Sees.  5,  6),  there  are  two  distinct  modes 
of  proceedings  to  grade  streets,  and  these  relate  two  sections  of  the 
city  and  county. 

The  first  mode,  is  by  Sec.  5  (Stat.  1859, 143),  where  the  Supers 
visors  may  initiate  the  proceedings ;  and  the  second,  is  by  Sec.  6, 
same  page,  where  the  first  steps  are  taken  by  the  property  holders. 
There  can  be  no  dispute  about  these  two  modes.  The  first,  is  only 
applicable  to  that  portion  of  the  city  and  county  within  its  corporate 
limits,  west  of  Larkin  Street  and  south-west  of  Johnson  Street. 
(Stat.  1856, 156,  Sec.  39 ;  Id.  1859, 148,  Sec.  5,  amendatory  of 
Sec.  40  of  1856, 156.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  brought  by  a  contractor  against  a  property 
holder  in  San  Francisco,  to  enforce  a  lien  and  payment  for  work 
done  in  grading  Mason  Street  fix)m  OTarrell  to  Ellis  streets.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  it  was 
ambiguous,  unintelligible,  and  uncertain.  The  Court  below  su^ 
tained  the  demurrer,  and,  the  plaintiff  failing  to  amend  his  com- 
plaint, rendered  a  final  judgment  for  the  defendant,  from  which  the 
plaintiff  appeals. 

It  appears  from  the  complaint  that  the  work  was  not  completed 
within  the  tame  limited  in  the  contract,  but  the  time  was  twice 
extended  by  the  Superintendent  of  Streets,  and  it  is  in^ted  that 
the  Superintendent  had  no  power  to  enlarge  the  time,  and  therefore 
the  plamtiff  has  no  right  to  recover.  We  held  in  the  case  of 
Conlin  v.  Seamen  (ante,  ^^6),  that  the  Superintendent  had  foD 
power  and  control  over  the  matter,  and  that  an  extension  of  the 
lime  by  him  did  not  release  the  property  holders  from  their  liability 
to  pay  the  assessment. 
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The  complaint  avers  that  the  proceedings  for  the  grading  of  this 
street  commenced  on  the  twenty-seventh  day  of  August,  1860 ;  that 
the  Superintendent  of  Streets,  on  the  twenty-third  day  of  Novem- 
ber, 1860,  entered  into  a  contract  with  the  plaintiff  to  do  the  work; 
that  he  performed  the  work,  which  was  duly  approved  by  the  Super- 
intendent, who,  on  the  fourth  day  of  October,  1861,  assessed  and 
apportioned  the  amount  upon  the  adjacent  lots,  each  lot  being  sep- 
arately assessed  in  proportion  to  the  assessed  value  of  the  same, 
according  to  the  assessment  roll  hat  completed  prior  to  the  making 
of  the  contract.  The  defendant  insists  that  the  assessment  is  void, 
because  not  made  in  accordance  with  the  provisions  of  the  Act  of 
May  18th,  1861,  which  was  in  force  when  the  assessment  was  made, 
and  which  provides  that  "  the  expense  of  construction  of  any  street, 
or  portion  of  a  street,  shall  be  assessed  upon  the  lots  of  land  front- 
ing thereon,  each  lot  or  portion  of  a  lot  being  separately  assessed, 
in  proportion  to  its  frontage,  at  a  rate  per  front  foot  to  cover  the 
total  expenses  of  the  work."  On  the  contrary,  the  plaintiff  con- 
tends that  the  law  in  force  at  the  time  the  contract  was  made — ^the 
Act  of  March  28th,  1859 — controls  the  rights  of  the  plaintiff,  and 
that  the  assessment,  being  made  in  accordance  with  that  law,  is 
valid.  The  difference  between  the  two  statutes  is  simply  this — ^the 
Act  of  1859  provides  that  assessments  shall  be  according  to  the 
value  of  the  lots,  and  the  Act  of  1861,  according  to  the  street 
frontage  of  each  lot. 

The  plamtiff  made  the  conti-act,  in  view  of  the  right,  which  the 
law  then  in  force  gave  him,  to  resort  to  the  property  and  its  owners 
for  payment  of  the  work  done  in  grading  the  street.  In  this  respect 
the  law  of  1859,  so  far  as  it  regulated  the  extent  and  nature  of  that 
liability,  formed  part  of  the  contract,  and  could  not  be  essentially 
changed  without  impairing  the  obligation  of  the  contract,  which 
could  not  be  done  without  a  violation  of  the  Constitution.  The  Act 
of  1861  changes  the  rights  of  the  plaintiff  and  the  liability  of  the 
property  and  its  owners,  by  changmg  the  extent  of  that  liability — 
making  some  to  pay  more  and  others  a  less  sum  than  they  would  have 
been  liable  to  pay  imder  the  Act  of  1869.  Such  a  result  can  only 
be  avoided  by  giving  the  Act  of  1861  a  prospective  effect — ^that  is, 
limiting  its  application  to  those  contracts  made  after  it  took  effect. 
86 
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It  is  a  well  settled  rule  of  law  that  statutes  should  not  receive  a 
retroactive  construction,  unless  the  intention  of  the  Legislature  is 
so  clear  and  positive  as  by  no  possibility  to  admit  of  any  other  con- 
struction. (Sedgwick  on  Stat,  and  Con.  Law,  193, 407.)  There 
is  nothing  m  the  language  of  the  Act  of  1861  amendatoiy  of  Sec. 
36,  which  makes  it  necessary  to  give  it  a  retroactive  effect,  so  as 
necessarily  to  include  contracts  made  before  its  passage,  and  it 
should  therefore  be  construed  to  apply  only  to  subsequent  con- 
tracts. (^Creighton  v.  Pragg^  21  Cal.  116;  Scarborough  v.  Dugan^ 
10  Id.  305.) 

It  is  also  urged  that  the  Board  of  Supervisors  have  no  power  to 
initiate  proceedings  for  the  grading  of  streets  east  of  Larkin ;  and, 
as  this  street  is  east  of  Larkin,  therefore  the  whole  proceedings  are 
void,  for  want  of  jurisdiction.  Sec.  39  of  the  Act  of  1856  gives 
the  Board  power  to  lAy  out  and  open  new  streets  within  the  former 
corporate  limits  of  the  city,  and  west  of  Larkin  and  south-west  of 
Johnson  streets.  Sec.  40,  as  amended  in  1859,  gives  them  power, 
"  when  any  street  is  located,"  to  order  it  graded.  This  dvidenfly 
applies  to  all  located  streets,  whether  new  or  old,  and  this  point, 
therefore,  is  not  tenable. 

The  judgment  of  the  Court  below  is  reversed,  the  order  sustain- 
ing the  demurrer  is  set  aside,  and  the  defendant  is  allowed  ten 
days,  from  the  service  of  a  notice  of  the  filing  of  the  remittitur  in 
the  Court  below  to  answer  the  complaint.* 


SIMONTON  V.  EL  DORADO  COUNTY. 

Bt  an  act  passed  in  1855,  Ck>n8table8  in  El  Dorado  County  were  allowed  the 
same  fees  as  Sherifis  for  like  services  in  criminal  cases.  In  1859  an  act  was 
passed  allowing  the  Sheriff  of  that  county  fifty  cents  per  mile  for  travel  in 
making  an  arrest.  In  1 860,  by  a  special  act  making  no  reference  to  Constables, 
the  Sheriff  in  that  county  was  made  a  salaried  officer,  and  allowed  no  fees — 
Sec.  15  providing  that  all  former  acts  "  conflicting  with  the  provisions  of  this 

*  Houston  V.  Ixmis  et  cd.  and  HousUm  v.  Gautier  et  al.,  involving  the  same  ques- 
tions were  decided  at  the  same  term  upon  the  authority  of  the  foregoing  case,  and 
like  orders  made  therein. 
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act  are  hereby  repealed  so  far  as  ikey  relate  to  the  said  several  officers  herein 
named."  In  1862  an  act  amendatorj  of  the  act  of  1860  was  passed,  the  second 
section  of  which  provided,  as  an  amendment  to  Sec.  8  of  the  original  act,  that 
two  deputies  should  be  allowed  the  Sheriff,  and  that ''  the  said  deputies  or  other 
officers  performing  such  service  should  receive  twenty  cents  per  mile  in  criminal 
cases  for  each  mile  actually  traveled  in  going  only ;  and  Sec.  5  of  which 
declared  that "  so  much  of  any  acts  or  parts  of  acts  (as  are)  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed :"  held,  that  the  last  act  applied  to 
Constables,  and  repealed  all  the  provisions  of  former  acts  in  reference  to  their 
mileage  in  criminal  cases,  and  that  they  are  entitled  therefore  to  only  twenty 
cents  per  mile  for  travel  in  such  cases.  « 

Appeal  from  the  Eleventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

John  Sume,  District  Attorney,  for  Appellant. 

S.  W.  Sandersoriy  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

This  is  an  action  to  recover  fees  for  services  as  a  Constable  in 
criminal  cases.  The  Board  of  Supervisors  allowed  the  plamtiff 's 
accoimt  at  the  rate  of  twenty  cents  per  mile,  in  ma^g  arrests  in 
criminal  ca^es,  and  the  plaintifT  claims  that  he  is  entitied  to  fifty 
cents  per  mile  in  such  cases.  The  plaintiff  recovered  judgment 
in  the  Court  below,  from  which  the  defendants  appeal. 

Several  statutes  have  been  passed  regulating  the  fees  of  certain 
oflScers  in  El  Dorado  County,  among  others  one,  in  1860,  which 
regulated  the  fees  of  Sheriff.  This  law  was  afterward  amended  in 
1861,  and  again  in  1862 ;  by  Sec.  2  of  the  latter  act  it  is  pro- 
vided that  the  Sheriff  of  that  county  shall  be  allowed  two  deputies, 
that  "  the  said  deputies,  or  other  officers  performing  mch  service^ 
shall  receive  twenly  cents  per  mile,  in  crimmal  cases,  for  each  mile 
actually  traveled  in  going,  only,"  and  that  such  compensation  shall 
be  paid  out  of  the  county  treasury.  Sec.  6  of  this  act  provides 
that  "  so  much  of  any  act  or  acts  [as  are]  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed."  (Stat,  of  1862, 129, 
130.) 

The  services  m  this  case  were  rendered  smce  this  last  act  took 
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effect,  and  the  compensation  therefor  is  consequently  regulated  by 
its  provisions.  The  allowances  for  services  m  criminal  cases  applies 
to  Deputy  Sherifis  and  "all  other  oflScers  performing  such  ser- 
vices," which  clearly  includes  Constables.  The  rate  of  compensar 
tion  is  fixed  at  twenty  cents  per  mile  for  each  mile  actually  traveled 
in  going  only ;  and  that  is  the  amount  the  plamtiff  is  entitled  to 
receive  for  his  services. 

But  the  respondent  claims  that  by  the  twelfth  section  of  the  Act 
of  1866  (Stat,  of  1866^  86,  86),  he  was  allowed  the  same  fees  as 
Sherifi&  for  like  services  in  criminal  cases ;  that  by  the  special  act 
of  1859  (Stat,  of  1869,  362),  the  Sheriff  of  El  Dorado  County 
was  allowed  "  for  service  of  any  process,  in  criminal  cases,  for  each 
mile  necessarily  traveled,  twenty  cents ;  and  in-  case  of  an  arrest, 
fifty  cents  per  mile ;"  that  those  laws  still  remain  in  force  as  to 
Constables  of  that  county,  and  that  he  is  therefore  entitled  to  fees 
at  the  rate  fixed  by  the  ktter  act.  These  Acts  of  1866  and  1869, 
if  not  repealed  in  direct  terms  by  other  acts  subsequently  passed, 
are  clearly  inconsistent  with  the  provimons  of  the  Act  of  1862,  so 
far  as  they  relate  to  the  question  before  us,  and  were  therefore 
repealed  by  Sec.  6  of  the  latter  act.  The  respondent  is  not,  there- 
fore, entitled  to  compensation  at  the  rates  fixed  by  the  Act  of  1869. 

The  Board  of  Supervisors  allowed  him  the  full  amount  that  he 
was  entitled  to,  and  he  has  therefore  no  right  of  action  for  any  fur- 
ther sum. 

The  judgment  of  the  Court  below  is  reversed,  and  the  suit  is 
dismissed  at  the  costs  of  the  plaintiff. 


ROSBOROUGH  v.  THE  SHASTA  RIVER  CANAL  CO. 

The  president  of  a  corporation,  who  is  also  a  stockholder,  is,  in  the  absence 
of  any  nsage  of  the  company  to  the  contrary,  entitled  to  compensation  for 
his  services  as  president.  If  the  rate  is  not  fixed  by  special  contract,  he  is 
entitled  to  what  his  services  are  reasonably  worth. 

An  understanding,  not  amounting  to  an  agreement,  between  a  corporation  and  its 
president  that  he  should  receive  pay  for  his  services  is  competent  evidence  to 
rebut  any  presumption  that  he  was  serving  gratuitously. 
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The  phiintiff  acted  for  two  yearly  terms  as  president  of  the  defendant,  a  corpo- 
ration, with  an  understanding  that  he  should  he  paid,  but  without  any  agree- 
ment to  that  efiect,  or  as  to  the  amount  of  compensation.  Having  been 
reelected,  the  trustees  on  the  same  day  made  an  order  as  follows :  "  Ordered, 
that  the  compensation  of  the  President  of  the  Board  of  Trustees  be  estab- 
lished at  fifty  dollars  per  month ;"  and  plaintiff  continued  to  serve  for  two 
years  longer :  held,  that  the  order  was  an  agreement  by  the  corporation  to  pay 
for  plaintiff's  past,  as  well  as  future  services,  at  the  rate  of  fifty  dollars  per 
month  :  held,  further,  that  the  order  above  mentioned  was  a  contract  in  writ- 
ing, within  the  meaning  of  the  Statute  of  Limitations,  to  pay  for  plaintiff's 
past  services,  and  that  his  demand  therefor  would  not  be  bound  by  the  stat- 
ute until  the  expiration  of  four  years  from  the  date  of  the  order. 

Where  an  officer  of  a  corporation  is  elected  for  a  term  of  one  year,  with  a  com- 
pensation at  a  certain  sum  per  month,  the  Statute  of  Limitations  does  not 
begin  to  run  against  any  portion  of  his  chiim  for  salary  until  the  end  of  the 
year. 

Appeal  from  the  Ninth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

A.  P.  CriUendm^  for  Appellant. 

I.  As  president  of  the  company,  the  plaintiff  was  entitled  to  no 
compensation  for  his  services,  unless  a  salary  was  allowed  him  by 
some  formal  action  of  the  Board  of  Trustees,  and  only  for  the  time 
of  such  allowance.  He  was  not  a  stranger,  rendering  service  at 
the  request  of  the  corporation,  and  therefore  entitled  to  claim  com- 
pensation upon  an  agreement  implied  by  law ;  but  a  trustee  and 
stockholder,  and  in  his  capacity  of  president,  attending  to  his  own 
business,  as  well  as  that  of  other  stockholders.  The  presumption 
that  the  service  was  to  be  gratuitous,  necessarily  results  from  the 
relation  which,  under  the  law,  the  trustees  hold  to  the  corporation. 
It  is  strictly  fiduciary.  All  the  corporate  powers  of  the  corpora- 
tion are  vested  in  them. 

n.  The  Board  could  not  lawfully  pass  a  retrospective  resolu- 
tion, and  vote  away  the  money  of  the  corporation  to  pay  for  services, 
for  the  payment  of  which  the  corporation  was  under  no  liability. 
No  such  power  was  in  fact  attempted  to  be  exercised.  The  reso- 
lution does  not  purport  to  operate  retrospectively,  and  it  not  bemg 
so  explicitiy  expressed,  it  cannot  so  operate.  (Smith's  Com.  Sec. 
588,  and  cases  cited.) 
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rH.  The  Statute  of  Limitations  is  a  bar  to  the  recovery  of  any 
salary  or  claim  for  compensation  accrued  prior  to  the  ninth  of  Octo- 
ber, 1859  ;  that  is,  more  than  two  years  next  before  the  commence- 
ment of  the  action.     (Act  Lim.  Sec.  17  ;  Wood's  Dig.  47.) 

As  to  so  much  of  the  claim  as  is  here  objected  to,  certainly  this 
action  is  one  brought  upon  ''  a  contract,  obligation,  or  liability,  not 
foimded  upon  an  instrument  of  writing."  And  certainly  there  is 
no  writing  in  evidence  "  signed  by  the  party  to  be  charged,"  and 
which  could  be  construed  into  an  "  acknowledgment  or  promise  " 
constituting  "  sufficient  evidence  of  a  new  or  continuing  contract 
whereby  to  take  the  case  out  of  the  operation  of  this  statute." 
(Act  of  Lim.,  Sec.  31 ;  Wood's  Dig.  49.) 

A  resolution  of  the  Board  of  Trustees  is  not  a  writing  signed  by 
the  party  to  be  charged,  and  could  not,  under  any  circumstances,   / 
operate  to  take  a  case  out  of  the  operation  of  the  statute,  though/ 
it  might  be  original  evidence  to  sustain  an  action  for  the  salaiy 
allowed  by  it,  at  any  time  within  four  years  after  its  passage.    And 
this  resolution,  even  if  sufficient  in  form  and  signed  by  the  corpo- 
ration, is  not  evidence  of  any  "  lien  or  continuing  contract,"  other 
than  of  a  contract  from  the  date  of  its  adoption  thereafter  to  pay 
the  specified  salary.     It  cannot  be  tortured  into  an  acknowledg- . 
ment  that  anything  was  then  due  the  plaintiff. 

S.  0,  Beatty^  for  Respondent. 

I.  There  is  no  presumption  that  plaintiff's  services  previous  to 
the  order  of  the  Board  of  Trustees  were  performed  gratuitously, 
because  he  was  a  stockholder,"  or  because  he  was  acting  in  a  fidu- 
ciary capaciiy.  Attorneys  act  in  a  fiduciary  capacity  in  collecting 
money ;  yet  ordinarily  they  at  least  expect  to  be  paid  a  commis- 
sion. Merchants,  brokers,  factors,  executors,  administrators,  col- 
lecting agents,  etc.,  all  act  in  a  fiduciary  capacity ;  yet,  I  believe, 
they  ordinarily  expect  to  be  paid  for  their  services.  It  is  simply  a 
question  of  interest,  to  be  determined  firom  the  value  of  the  serv- 
ices, the  relation  of  the  parties,  and  all  the  surrounding  circum- 
stances. In  the  absence  of  more  direct  evidence,  it  mi^t  be 
necessary  or  advisable  to  inquire,  is  it  customary  for  corporations  of 
this  character  to  pay  their  presidents  ?     But  here  there  is  more 
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direct  evidence  of  &e  intentions.  The  Court  finds  that  it  was 
always  understood  between  the  parties  that  he  was  to  receive  com- 
pensation tiierefor.  But  all  this  strictness  of  ruling  as  to  the  neces- 
Aty  of  the  seal,  and  resolution,  etc.,  is  dispensed  with  in  modem 
practice.  Corporations  act  usually  by  their  Boards  of  Directors  or 
Trustees  in  making  contracts. 

Under  the  general  incorporation  laws  of  California,  the  Board  of 
Trustees  is  the  proper  body  to  make  contracts  for  corporations.  A 
majority  of  such  Boards  may  contract,  within  the  scope  of  their 
authority.  It  is  not  contended  that  they  could  not  have  contracted 
with  the  president  for  a  salary ;  it  is  only  contended  they  did  not, 
because  tiiere  is  no  record  of  such  contract.  Such  record  is  not 
necessary.  (See  Angell  &  Ames  on  Corp.  282, 283.)  Even  if  the 
unrecorded  act  of  hiring  were  void  (there  is  no  modem  decision 
holding  such  a  doctrine),  still  the  services  being  performed,  and  all 
the  trustees  (figents  of  the  corporation)  knowing  it  was  with  the 
intent  to  charge  and  receive  compensation  therefor,  it  would  cer- 
tainly be  sufficient  moral  consideration  to  support  a  subsequent 
promise.  And  the  satisfaction  by  resolution  spread  on  the  minutes 
and  made  of  record  of  the  former  understanding  or  agreement 
would  make  the  contract  valid  and  bmding.  (See  Angell  &  Ames 
on  Corp.  290.)  It  is  a  legal  presumption  that  the  officers  or  agents 
of  a  corporation  are  to  be  paid.     (Id.  309.)  * 

n.  With  regard  to  the  services  performed  after  the  eighth  of 
November,  1869,  there  is  no  contest.  Appellant  admits  this  was 
performed  under  a  contract,  and  not  barred  by  the  Statute  of  Lim- 
itations. With  regard  to  the  services  performed  between  the  thir- 
teenth of  October,  1868,  and  the  eighth  of  November,  1859,  my  view 
of  the  case  is  this:  He  was  elected  in  October,  1868, for  one  year, 
and  until  his  successor  was  elected  and  qualified.  There  was  an 
understanding  that  he  was  to  be  paid,  but  no  specification  as  to  the 
time,  mode,  manner,  or  amount  of  payment.  That  being  the  case, 
no  right  of  action  ever  accraed  until  the  end  of  the  period  for 
which  he  was  elected.  His  time  of  service  under  that  particular 
engagement  expired  certainly  not  earlier  than  the  thirteenth  of 
October,  1869.  The  suit  was  brought  October  9th,  1861,  clearly 
within  two  years.    It  hardly  needs  authorilr^  to  show  that  when  a 
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parfy  engages  to  serve  for  a  specified  time,  and  there  is  no  special 
agreement  as  to  the  time  of  payment,  he  can  only  recover  on  a 
qiumtvm  meruit^  after  the  entire  service  has  been  performed. 
With  regard  to  the  services  between  the  seventeenth  of  April, 
1867,  and  October  13th,  1858,  a  period  of  nearly  eighteen  monHis, 
the  question  is  an  entirely  different  one.  The  services  during  this 
period  are  barred  by  the  Statute  of  Limitations,  unless  something 
has  been  done  to  take  them  out  of  the  operation  of  that  statute. 

Up  to  the  eighth  of  November,  1859,  there  was  an  understand- 
ing that  the  president  was  to  be  paid ;  but  how,  when,  and  where, 
and  how  much,  had  never  been  determined.  The  president  had 
served  three  terms  ending  respectively  October  5th,  1857,  October 
IStii,  1858,  and  November  8th,  1859.  How  much  he  was  entitled 
to  for  these  services  was  not  determined.  Had  he  brought  suit,  it 
could  only  have  been  on  the  quantum  meruit.  But  on  the  eighth 
of  November,  1859,  this  order  was  made :  "  Ordered,  that  the 
compensation  of  the  President  of  the  Board  of  Trustees  be  fixed  at 
fifty  dollars  per  month."  This  order,  if  made  with  the  knowledge 
and  assent  (direct  or  implied)  of  the  president,  removed  all  uncer- 
tainty. He  could  no  longer  have  maintained  an  action  on  the  quanr 
turn  meruit. 

The  preliminary  facts  being  known,  or  admitted,  no  Court  would 
sdlow  him  to  prove  his  services  were  worth  more  than  fifty  dollars 
per  month.  This  order,  and  the  assent  of  plaintiff  thereto,  con- 
verted an  open,  unsettied  account  into  an  account  stated.  From 
that  moment  there  was  a  new  contract  between  the  company  and 
plamtiff  that  they  should  pay  plaintiff  for  his  past  and  future  ser- 
vices at  the  rate  of  fifty  dollars  per  month  and  no  more.  And 
from  the  date  of  this  new  contract  only  did  the  statute  commence 
running.     (Angell  on  lam.  Gh.  14,  pp.  139-141.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  \&  an  action  to  recover  for  services  rendered  by  the  plaintiff 
as  president  of  the  Board  of  Trustees  of  the  defendant,  a  corpora- 
tion organized  under  the  laws  of  this  State.  The  plaintiff  served 
in  that  capacity  from  the  seventeenth  day  of  April,  1857,  to  the 
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thirty-first  day  of  January,  1862,  having  been  elected  from  year  to 
year  for  Beveral  terms.  On  the  eighth  day  of  November,  1859, 
the  Board  of  Trustees  of  the  company  made  the  following  order : 
**  Ordered,  that  the  compensation  of  tiie  President  of  the  Board  of 
Trustees  be  established  at  fifty  dollars  per  month."  Previous  to 
that  time  there  was  no  order,  resolution,  or  by-law,  fixing  his  com- 
pensation. He  brings  this  stdt  to  recover  for  the  whole  period  of 
time,  both  before  and  after  the  date  of  this  order,  at  the  rate  of  fifty 
dollars  per  month.  The  defendants,  by  their  answer,  denied  gen- 
erally all  the  allegations  of  the  complaint,  and  set  up  the  Statute 
of  Limitations  of  two  years  to  all  the  services  rendered  before  the 
first  day  of  October,  1859.  The  cause  was  tried  by  the  Court, 
who  found  for  the  plaintiff  for  the  whole  time  claimed,  and  judg- 
ment was  rendered  accordingly,  firom  which  the  defendant  appeals. 

The  first  objection  urged  is  that  the  plaintiff  was  entitied  to  no 
compensation  whatever  for  the  services  rendered  prior  to  the  date 
of  the  order ;  that  no  rate  of  compensation  having  been  before  that 
time  fixed  by  the  Board  of  Trustees,  it  is  to  be  presumed  that  he 
rendered  the  services  gratuitously,  being  a  stockholder  of  the  com- 
pany, and  that  the  terms  of  the  order  do  not  include  prior  services. 
The  Court  foimd  that  his  services  were  worth  the  sum  of  fifty  dol- 
lars per  month  during  the  whole  time,  and  that  it  was  the  under^ 
standing  and  expectation  of  the  plaintiff  and  the  Board  of  Trustees 
before  the  order  was  made,  that  he  was  to  receive  a  compensation 
for  his  services. 

The  fiict  that  the  pluntiff  was  a  stockholder  of  the  company  can 
make  no  difference  as  to  his  right  to  compensation.  Stockholders, 
like  all  other  persons  laboring  or  rendering  services  for  a  corpo- 
ration, are  entitied  to  pay  therefor ;  and,  if  there  is  no  special  con- 
tract, the  law  will  presume  an  implied  contract  to  pay  what  the 
labor  or  services  are  reasonably  worth.  It  seems  to  have  been  the 
expectation  of  both  parties  in  this  case  that  the  plaintiff  was  to  be 
paid  for  his  services,  but  the  amount  was  not  fixed  until  the  date  of 
the  order.  This  understanding  and  expectation,  although  not  suffi- 
cient, perhaps,  to  amount  to  an  agreement,  still  removes  all  pre- 
sumption thAt  the  services  were  performed  gratuitously,  if  such  a 
presumption  is  proper  in  such  cases*     (Frayhr  v.  Somra  Mining 
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C!?.,  17  Cal.  594.)  It  matters  not,  therefore,  whether  the  order 
covers  past  services  or  not ;  the  plaintiflF  is  entitled  to  recover  there- 
for upon  an  implied  contract  to  pay  what  the  services  were  worth, 
which  the  Court  has  found  to  he  the  same  as  fixed  by  the  order. 

But  we  think  it  clear  that  the  order  is  sufficient  as  an  agreement 
by  the  Board  of  Trustees  to  pay  for  the  past  as  well  as  fiiture  ser- 
vices, at  the  rate  of  fifty  dollars  per  month.  Its  terms  do  not  limit 
it  to  future  services.  Even  if  the  law  would  presume  fix)m  the 
language  used  that  it  was  the  intention  to  apply  only  to  the  future, 
that  presumption  would  be  removed  by  the  fact  that  it  had  previ- 
ously been  the  understanding  of  both  parties  that  he  was  to  receive 
pay  for  past  services.  Such  understanding,  although  not  amount- 
ing to  an  agreement,  is  sufficient  to  remove  a  presumption  of  this 
kind. 

The  next  error  assigned  is,  that  a  portion  of  the  claim — that  is, 
for  the  services  rendered  prior  to  two  years  before  the  commence- 
ment of  the  action — ^is  barred  by  the  Statute  of  limitations.  The 
agreement  for  services  in  this  case  was  of  a  continuous  character. 
The  plamtiff 's  term  of  office  was  yearly,  and  the  statute  would 
only  commence  running  firom  the  expiration  of  each  year's  term. 
(Angell  on  Lim.  112,  Chap.  12,  Sec.  6.)  The  suit  was  com- 
menced October  9th,  1861,  and  his  several  terms  of  office  prior  to 
the  order  expired  as  follows :  October  5th,  1857  ;  October  13th, 
1858,  and  November  8th,  1859 — so  that,  independent  of  the  order, 
he  would  be  entitied  to  recover  for  services  rendered  fix)m  the  thir- 
teenth day  of  October,  1858 ;  this  would,  however,  bar  the  claim 
for  services  rendered  fix)m  the  commencement  of  his  term  of  office, 
April  17th,  1857,  to  October  13th,  1858.  We  think  it  clear,  how- 
ever, that  the  order  in  this  case  is  a  contract  in  writing,  within  the 
Statute  of  limitations,  being,  as  we  have  shown,  an  a^eement  to 
pay  for  past  as  well  as  future  services,  and  therefore  the  claim 
would  not  have  been  barred  until  after  four  years  fi^m  the  date  of 
this  order. 

The  judgment  is  affirmed. 
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JANSEN  V.  McCAHILL  AND  WIFE. 

A  CBRTiFicATS  to  the  acknowledgment  of  a  conrejance  by  a  married  woman 
which  states  that  she  was  made  acquainted  with  the  contents  of  the  instra- 
ment,  without  stating  that  this  was  done  by  the  certif^g  officer  or  any  par- 
ticular person,  complies  with  the  law  and  is  yalid. 

The  Notary  who  certifies  to  an  acknowledgment  is  a  competent  witness  to  estab- 
lish the  due  execution  of  the  conveyance,  against  the  denial  of  the  person  by 
whom  his  ^certificate  states  it  to  hare  been  acknowledged. 

A  statement  by  an  alleged  grantor  to  the  Notary  who  certified  to  the  acknowledg- 
ment, that  the  signature  is  his,  is  good  evidence  of  the  execation,  and  may 
be  proved  by  the  officer. 

Where  the  signature  of  the  grantor  is,  at  his  request  and  in  his  immediate  presence, 
affixed  by  a  third  person,  it  is  as  much  the  deed  of  the  former  as  if  signed  by 
himself. 

Appeal  from  the  fifteenth  Judicial  District. 

This  is  an  action  brought  by  0.  J.  Jansen  against  James  McOar 
hill  and  Ellen  McCahill  his  wife,  to  foreclose  a  mortgage  alleged  to 
have  been  executed  by  defendants  to  secure  a  note  made  by  James 
McCahill  to  Jansen,  Bond  &  Co.,  and  by  them  indorsed  to  plaint- 
iff. The  wife  alone  defended,  aUegmg  that  the  premises  were  at 
the  date  of  the  mortgage  the  homestead  of  herself  and  husband, 
and  denying  that  she  ever  executed  the  mortgage. 

Attached  to  the  instrument  was  a  certificate  of  acknowledgment 
by  the  wife,  which  was  otherwise  in  proper  form  and  stated,  that 
"  after  being  made  acquainted  with  the  contents  of  said  instrument" 
she  acknowledged,  etc.,  without  stating  by  whom  she  was  made 
acquainted.  Defendant  objected  to  the  introduction  of  the  mort- 
gage, on  the  ground  that  the  acknowledgment  was  insufficient. 
Plaintiff  then  called  the  Notary  who  had  certified  to  the  acknowl- 
edgment, as  a  witness  to  prove  its  execution.  Defendant  objected 
to  his  competency,  on  the  ground  that  he  was  interested  to  estab- 
lish the  genuineness  of  the  signature  and  relieve  himself  from  the 
consequences  of  his  insufficient  certificate,  which  objection  was  oveiv 
ruled,  and  she  excepted.  The  evidence  in  regard  to  the  execution 
was  then  given  as  stated  in  the  opinion,  upon  which  the  Court 
admitted  the  instrument  in  evidence,  and  defendant  excepted. 
Plaintiff  had  judgment,  and  defendant  appeals. 
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Broton  ^  Gfraves,  for  Appellant. 

I.  The  complaint  is  ambiguous,  unintelligible,  and  uncertam, 
in  this,  that  it  alleges  the  making  of  a  note  payable  to  Jansen, 
Bond  &  Co.,  to  secure  the  payment  of  which  the  mortgage  is 
alleged  to  have  been  executed,  but  sets  out  a  mortgage  made  to 
Charles  J.  Jansen  to  secure  the  payment  of  a  note  wherein  the 
said  Charles  J.  Jansen  is  alleged  to  be  the  payee. 

n.     The  Court  erred  in  admitting  the  mortgage  in  evidence. 

The  premises  were  the  homestead  of  the  defendants  at  the  time 
of  the  alleged  execution,  and  the  same  formalities  attach  to  their 
conveyance  as  though  the  premises  were  the  separate  property  of 
the  wife. 

By  the  twenty-second  section  of  the  act  concerning  convey- 
ances, it  is  made  necessary  that  the  wife  be  made  acquainted  with 
the  contents  of  the  instrument.  By  whom  ?  Of  course,  by  the 
ofScer  taking  the  acknowledgment.  He  must  certify  to  the  fact  of 
her  bemg  made  acquainted ;  and  in  order  to  do  so,  he  must  impart 
its  contents  to  her.    He  certifies  to  his  own  act  in  this  respect. 

The  acknowledgment  being  essential  to  the  validity  of  the  instru- 
ment as  a  mortgage  upon  the  homestead,  the  defect  in  the  certifi- 
cate could  not  be  cured  by  parol  proof. 

in.  The  Notary  was  incompetent  to  prove  the  execution.  He 
was  directly  interested  in  establishing  tiie  regularity  of  his  acts, 
as  well  as  supplying  any  omission  in  the  matter  *or  form  of  the 
acknowledgment,  as  he  would  be  liable  to  plaintiff  for  any  loss 
resulting  firom  his  official  neglect. 

lY.  The  evidence  was  insufficient  to  show  that  Mrs.  McCahQl 
executed  the  mortgage. 

Hertford  ^  WiUiamSy  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring. 

This  is  an  action  to  foreclose  a  mortgage  upon  property  claimed 
to  be  a  homestead.  The  plaintiff  recovered  judgment,  and  the 
wife  appeals.  The  wife  demurred  to  the  complaint,  on  the  ground 
that  it  is  unintelligible,  ambiguous,  and  uncertain ;  the  demurrer 
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was  overruled,  and  she  assigns  this  as  error.  There  is  no  founda- 
tion for  the  demurrer.  The  complaint  is  certain,  intelligible,  and 
clear  of  ambiguity  in  all  its  material  allegations.  It  is  objected 
that  the  certificate  of  the  Notary  Public,  of  the  acknowledgment  of 
the  mortgage  by  the  wife,  is  defective  and  insuJEcient,  because  it 
does  not  state  that  he,  the  officer,  made  her  acquainted  with  the 
contents  of  the  instrument.  The  certificate  states  as  follows :  '^And 
the  s£ud  Ellen  McCahill,  after  being  made  acquainted  with  the 
contents  of  said  instrument,  acknowledged,"  etc.  This  is  clearly 
sufficient.  The  statute  does  not  require  that  the  contents  of  the 
instrument  shall  be  made  known  to  the  wife  by  the  officer.  It  is 
sufficient  if  she  is  made  acquainted  with  the  contents  by  any  peiv 
son,  that  the  officer  knows  that  fact,  and  that  it  is  duly  certified  to 
by  him  in  the  certificate  of  acknowledgment.  It  is  also  assigned 
as  error  that  the  Court  erred  in  permitting  the  Notary  to  testify 
respecting  the  Execution  and  acknowledgment  of  the  mortgage. 
The  wife  filed  an  answer  in  which  she  denied  that  she  signed  tiie 
mortgage  or  executed  it  under  her  hand  and  seal,  or  that  she 
acknowledged  having  signed  it.  We  see  no  valid  objection  to  the 
competency  of  this  witness  to  testify  upon  the  question  of  the  exe- 
cution of  the  mortgage  and  all  tiiat  occurred  at  the  time  of  its 
acknowledgment.  As  we  have  shown,  the  certificate  of  acknowl- 
edgment was  sufficient,  and  needed  no  evidence  to  support  it.  It 
is  also  objected  that  the  proof  of  the  execution  of  the  mortgage  by 
the  wife  was  insufficient.  The  Notary  Public  testified  that  he  asked 
the  wife  if  that  was  her  signature,  and  she  said  it  was,  but  he  did 
not  see  her  sign  it.  The  defendant  called  her  daughter  as  a  wit- 
ness, who  testified  that  she  wrqte  her  mother's  name  to  the  mort- 
gage in  her  presence  and  at  her  request.  This  evidence  is  clearly 
sufficient.  The  admission  made  by  her  to  the  Notary  was  good 
evidence  that  it  was  her  signature.  (2  Phillips'  Ev.,  C.  H.  &  E.'s 
Notes,  501.)  The  name  of  the  wife  being  written  by  her  daughter 
in  her  presence  and  at  her  request,  made  it  as  much  her  signature 
as  though  it  had  been  written  by  herself.  (^Ball  v.  DunsterviUey 
4  Term,  313;  Gardner  v.  Gardnery  5  Cushing,  483;  Einff  v. 
Loriffuor,  4  Bam.  &  Ad.  647 ;  Frost  v.  Beeringy  21  Maine,  156.) 
Judgment  affirmed. 
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BOWEN  V.  AUBREY  et  al. 

UiTDBs  oar  code  of  practice  the  same  rales  of  pleading  govern  in  all  cases,  both 
at  law  and  in  equity. 

A  complaint,  whatever  may  be  the  character  of  relief  soaght,  mast  state  only 
issaable  facts  and  not  mere  matters  of  evidence.  Where  this  rale  has  been 
violated,  a  motion  by  defendant  to  strike  oat  the  irrelevant  matter  shoold  be 
sustained. 

Knowledge,  by  a  sub-contractor  upon  a  building,  that  there  is  an  agreement  in 
writing  between  the  original  contractor  and  the  owner,  is  sufficient  to  put  him 
upon  inquiry  as  to  the  contents  of  the  writing  and  charge  him  with  notioe 
thereof. 

When  the  owner  makes  a  contract  for  erecting  or  doing  work  upon  a  building, 
no  sab-contractor  or  person  fhmishing  labor  or  materials  for  the  original  con- 
tract can  acquire  any  rights  against  die  owner,  in  contravention  of  the  terms 
and  conditions  of  the  original  contract. 

Where  an  original  contractor  sub-contracts  work  upon  a  building,  there  is  no 
privity  between  the  sub-contractors  and  the  owner,  and  the  latter  cannot  be 
made  liable  upon  the  sub-contract. 

A  party  may,  by  agreement,  waive  a  right  created  by  statute  for  his  benefit. 

P.  and  others,  contracted  in  writing  with  A.,  that  the  latter  should  erect  a  building 
for  them,  and  in  the  agreement  covenanted  that  he  would  not  incumber  or 
sofier  to  be  incumbered  the  said  building,  or  lot  on  which  it  is  erected,  by 
any  mechanics'  liens  or  debts  of  material,  labor-men,  contractors,  sub-con- 
tractors, or  otherwise."  A.  sublet  the  brick  work  to  C,  who  had  notice  of 
the  existence  of  the  written  agreement. 

Hddf  that  C.  was  precluded  by  the  condition  in  the  original  contract  from  acquir- 
ing a  mechanics'  lien  upon  the  building  for  the  work  done  by  him. 

Appeal  from  the  Eifteenih  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

C.  U.  FiUcmSy  for  Appellant.     * 

I.  The  Court  erred  in  overruling  the  motion  to  strike  out  a  por- 
tion of  the  amended  petition  of  Graft.  (See  Record,  24-28 ; 
Green  v.  Palmer^  16  Cal.  414.) 

n.  The  said  referee  erred  in  his  conclusions  of  law,  that  Graft 
was  not  bound  by  the  provisions  of  the  contract  of  Aubrey  wiUi 
appellants,  as  Craft's  contract  is  subordinate  to  it,  and  is  governed 
by  its  provisions.  (Doughty  v.  Devlin,  1  E.  D.  Smith,  N.  T. 
Com.  Pleas,  641 ;  Nott  on  liens,  114,  118 ;  Linn  v.  CfSara^ 
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1  Id.  660 ;  2  Id.  564,  658,  662, 698 ;  Benedict  et  al  v.  Davlury 
Railroad,  24  Conn.  320.) 

H.  K.  Mitchell,  for  Respondent. 

I.  The  petition  of  Craft,  intervenor  iSled  by  leave  of  the  Court, 
and  as  a  right  under  the  Statutes  of  1858,  226,  Sec.  7,  is  to  be 
treated  as  a  Bill  in  Equity  against  appellants.  The  petition  or  bill 
is  sworn  to. 

The  case  of  Green  v.  Palmer  (15  Cal.  414),  cited  and  relied 
upon  by  appellants,  has  no  applicability  to  pleadings  in  equity.  That 
action  was  at  law  to  recover  damages  for  the  seizure  and  conversion 
of  a  bag  of  gold  coin,  and  the  rules  there  laid  down  were  intended 
to  govern  pleadings  in  actions  at  law. 

Cases  in  equiiy  are  firequent  where  Ihe  plaintifiF,  in  order  to  obtain 
the  relief  asked  for,  sets  forth  in  his  bill  the  confessions,  conversa- 
tions, or  admissions  of  the  defendant,  either  written  or  oral,  relying 
solely  upon  the  examination  of  the  defendant  by  his  answer  to 
establish  the  truth  of  such  facts.  And  in  the  examination  of  a 
question  whether  an  allegation  or  statement  in  a  bill  is  relevant  or 
pertinent,  the  Court  will  remember  that  a  bill  is  not  a  pleading, 
simply  stating  the  material  allegations  and  charges  upon  which 
plaintiff's  right  to  relief  rests,  but  is  also  an  examination  of  the 
defendants  upon  oath,  for  the  purpose  of  obtaining  evidence  to 
establish  the  material  averments.  The  plaintiff  may,  therefore, 
state  any  matter  of  evidence  in  the  bill  or  any  collateral  fact,  the 
admission  of  which  by  the  defendant,  may  be  material  in  establish- 
ing the  general  allegations  of  the  bill  as  a  pleading,  or  in  ascertain- 
ing or  determining  the  nature  and  the  extent  and  the  kind  of  relief, 
to  which  the  plaintiff  may  be  entitied  consistently  with  the  case 
made  by  tiie  bill.  (Story's  Eq.  Plead.  278,  Sec.  268 ;  ffanhf  v. 
Wolverton,  5  Paige,  523 ;.  3  Id.  Ch.  606.) 

n.  Even  if  Craft  would  otherwise  have  been  bound  by  the 
contract  between  Aubrey  and  appellants,  the  acts  and  declara- 
tions of  the  latter  were  a  waiver  of  the  stipulation  against  a  lien. 

The  case  of  Benedict  et  ah,  v.  Danhiry  MaUroad  (24  Conn. 
326),  relied  upon  by  appellants,  is  not  in  point.  The  Lien  Law 
under  which  that  lien  was  attempted  to  be  enforced  is  widely  dif- 
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ferent  from  ours.  It  required  the  sub-contractor's  contract  to  be  in 
writing,  and  to  be  assented  to  in  writing  by  the  party  for  whom  a 
building  was  erected,  or  no  Hen  was  created  in  favor  of  the  sub- 
contractor. 

Our  statute  expressly  provides  that  he  shall  have  a  valid  lien 
upon  the  property,  upon  his  filing  in  the  Recorder's  office,  etc. 

The  lien  of  a  sub-contractor  shall  be  a  valid  lien  upon  the  prop- 
erty regardless  of  the  claims  of  the  contractor  against  the  owners, 
provided  the  notice  is  given  to  the  owners  by  the  sub-contractor, 
etc.     (Stat,  of  1858,  225,  Sees.  2,  3 ;  16  Cal.  126.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  enforce  a  mechanics'  lien.  The  defendant 
Aubrey  entered  into  a  contract  with  Packard,  Bayley  &  Simpkins, 
also  defendants,  to  erect  a  building,  known  as  the  ^^  Marysville 
Water  Works,"  agreeing  therein  not  to  sublet  any  part  of  the 
work  without  the  written  permission  of  the  latter.  The  contract 
also  contained  the  following  agreement  on  the  part  or  Aubrey: 
"  The  said  first  party  hereby  agrees  he  will  not  incumber  er  sufier 
to  be  incumbered  the  said  building  or  lot  on  which  it  is  erected^  by 
any  mechanics'  liens  or  debts  of  material,  labor-men,  contractors, 
sub-contractors,  or  otherwise."  Aubrey  sublet  the  brick  work  to 
the  intervener.  Craft.  No  written  permission  for  this  sub-contract 
appears  to  have  been  given  by  Packard,  Bayley  &  Simpkins,  yet 
ihey  seem  to  have  recognized  Craft  as  a  sub-contractor.  Bowen, 
the  plaintiff,  furnished  to  Aubrey  materials  for  the  construction  of 
the  building,  and  commenced  this  action  to  enforce  a  lien  therefor. 
Crafty  by  leave  of  Court,  filed  his  complaint  of  intervention,  claim- 
ing a  lien  upon  the  property  for  the  work  done  by  him,  as  sub- 
contractor under  Aubrey.  The  clsdm  of  Bowen  was  dismissed,  and 
the  action  proceeded  upon  the  claim  of  Craft  alone.  It  was  tried 
by  a  referee,  who  found  in  favor  of  Craft,  and  a  judgment  was 
rendered  by  which  the  premises  were  ordered  to  be  sold,  and  tlie 
claim  of  Craft  paid  from  the  proceeds  of  the  sale,  with  the  costs  of 
suit.  A  motion  for  a  new  trial  was  made  and  denied,  and  the 
defendants,  Packard,  Bayley  &  Simpkins,  appealed  from  the  judg- 
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ment  and  the  order  oyemding  the  motion  for  a  new  trial,  to  this 
Court. 

After  the  filing  of  an  amended  complaint  of  intervention  by 
Craft,  the  appellants  moved  to  strike  out  certain  portions  thereof 
which  state  that  before  he,  Craft,  signed  the  sub-contract  with 
Aubrey,  he  procured  a  writing  from  Aubrey  directing  the  appel- 
lants to  reserve  in  their  hands  sufficient  money  to  pay  Craft  the 
amount  of  his  contract  with  Aubrey ;  that  he  took  this  paper  to 
Packard,  and  then  proceeds  to  detail  conversations  between  him- 
self and  Packard,  and  that  afterwards  he  closed  the  contract  with 
Aubrey ;  that  Packard  and  Simpkins  had  made  certain  assertions 
to  different  persons,  and  that  one  of  the  appellants  had  admitted 
certain  facts  to  him  within  the  last  six  months.  The  Court  refused 
to  strike  out  this  portion  of  the  amended  complaint,  and  this  is 
assigned  as  error.  The  Court  below,  in  our  judgment,  erred  in 
overruling  the  motion  to  strike  out.  The  matter  objected  to  is 
clearly  irrelevant,  and  does  not  comport  with  any  rule  of  good 
pleading.  It  is  opposed  to  the  rules  laid  down  in  the  case  of  Green 
V.  Palmer  (15  Cal.  411).  But  the  respondent  claims  that  that 
case  was  an  action  at  law,  that  the  present  one  is  in  equity,  there- 
fore, the  rules  there  laid  down  do  not  apply  here ;  and  that  under 
the  rules  of  equity  pleading  he  had  a  ri^t  to  set  up  matters  merely 
of  evidence  in  order  to  obtain  the  answer  of  the  opposing  parties  to 
such  facts,  to  be  used  against  them  on  the  trial.  In  other  words, 
they  claim  the  right  to  set  up  matters,  usual  in  bills  of  discovery, 
under  the  old  system  of  chancery  practice.  Under  the  code  of 
practice  we  have  but  one  system  of  rules  respecting  pleadings, 
which  govern  all  cases,  both  at  law  and  in  equity.  Those  rules  are 
clearly  laid  down  in  the  Practice  Act,  and  although,  in  construing 
that  act,  we  resort  to  former  adjudications,  and  the  old  and  well- 
established  principles  of  pleading,  yet  the  former  distinctions  which 
existed  between  common  law  and  equity  pleadings  no  longer  exist. 
The  code  has  reduced  all  to  one  common  system.  In  setting  forth 
the  facts  of  a  case,  which,  under  the  old  practice,  would  have  been 
properly  brought  in  a  Court  of  Equity,  they  are  generally  stated  in 
a  mode  similar  to  the  statements  in  a  bill  in  chancery,  and  to  this 
there  can  be  no  objection  so  long  as  the  principle  of  the  code,  which 
87 
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requires  the  facts  to  be  stated  in  ordinary  and  concise  language,  is 
not  violated.  When  the  pleader  goes  beyond  this,  and  attempts  to 
introduce  the  peculiar  formal  allegations,  many  of  which  were  mere 
fictions,  found  in  the  old  forms  of  declarations  in  common  law 
actions,  or  bills  in  equity,  his  pleading  is  liable  to  the  objection  of 
irrelevancy,  and  the  objectionable  matter  should  be  stricken  out  on 
motion.  In  this  case  the  pleader  has  attempted  to  obtain  a  ^'  dis- 
covery under  oath  "  by  means  of  his  pleading.  This  is  forbidden 
by  the  four  hundred  and  seventeenth  section  of  the  Practice  Act, 
and  the  sections  following  it  provide  how  such  discovery  can  be 
obtained — ^that  is,  by  examining  the  party  as  a  witness.  (Eaaterh/ 
V.  Bassignano,  20  Cal.  489.) 

It  is  also  insisted  that  the  Court  below  erred  in  rendering  a 
judgment,  giving  the  intervener.  Craft,  a  lien  upon  the  property 
for  the  amount  of  his  claim.  The  appellants,  in  their  answer  to 
the  amended  complaint  of  intervention,  copy  the  contract  between 
them  and  Aubrey  in  full,  and  then  aver  ''  of  which  contract  the 
said  Craft  before  and  at  the  time  he  became  such  sub-contractor 
under  said  Aubrey,  had  notice."  In  his  replication.  Craft  admits 
that  he  knew  that  Aubrey  had  agreed  to  erect  the  building  for  the 
appellants,  but  denies  that  he  ever  had  '^  any  notice  of  the  conditions 
of  the  contract,"  or  that  he  ^'  had  any  knowledge  that  Aubrey  had 
contracted  not  to  sublet"  without  the  written  permission  of  the 
appellants.  He  does  not  deny  but  that  he  knew  of  the  agreement 
in  Aubrey's  contract  that  no  lien  was  to  be  filed  on  the  premises. 
It  is  evident  that  Craft  knew  that  there  was  a  contract  between 
Aubrey  and  the  appellants,  and  that  he  was  a  sub-contractor  under 
it.  This  was  sufficient  to  put  him  upon  inquiry,  and  he  is  to  be 
considered  as  affected  with  notice  of  the  contents  and  stipulations 
of  the  contract  with  Aubrey. 

When  an  owner  of  property  has  contracted  with  another  to  erect 
a  building  or  other  superstructure,  or  do  any  other  work,  or  fiimish 
materials  therefor,  all  sub-contractors  and  parties  agreeing  to  fur- 
nish labor  or  materials  to  such  original  contractor  do  so  with  refer- 
ence to  such  original  contract,  in  subordination  to  its  provisions  and 
to  the  rights  of  the  respective  parties  thereto,  so  £eu:  as  they  relate 
to  the  liability  of  the  owner  or  the  property,  or  so  far  as  they  rely 
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on  such  liability ;  and  any  agreement  such  parties  may  make  with 
such  original  contractor  is,  so  far  as  relates  to  the  owner  or  the 
property,  subject  to  all  the  terms,  agreements,  conditions,  and  stip- 
ulations of  such  original  contract ;  and  the  owner  or  the  property 
cannot  be  held  Hable  or  bound  to  any  extent  beyond  the  terms  of 
the  original  contract,  or  such  new  or  further  contract  as  he  may 
make  with  the  original  contractor  or  the  sub-contractors.  Any 
other  rule  would  place  the  owner  and  his  property  completely  at 
the  mercy  of  the  contractor ;  would  give  the  contractor  the  power 
without  any  authority  whatever,  to  make  contracts  binding  the 
owner  and  his  property.  There  is  nothing  in  the  relation  of  the 
parties  which  can,  by  any  rule  of  law,  vest  in  the  contractor  any 
such  power.  The  owner  cannot  be  held  hable  upon  the  contract 
between  the  original  contractor  and  the  sub-contractor,  as  there  is 
no  privity  of  contract  between  them.  (Pierce  on  Am.  R.  R.  Law, 
387 ;  Doughty  v.  Bevliuy  1  E.  D.  Smith,  625 ;  Foster  v.  PailUm, 
2  Id.  656 ;  Grogan  v.  The  Mayor ^  etc.,  2  Id.  695 ;  Benedict  r. 
The  Danbury  and  Norfolk  B.  B.y  24  Conn.  820.) 

In  the  present  case,  Craft,  as  sub-contractor,  has  no  higher 
rights  than  the  ori^al  contractor.  The  original  contractor,  Au- 
brey, having  by  express  agreement  w^uved  the  right  given  him  by 
the  statute  to  file  and  enforce  a  lien  upon  the  property,  could  not 
maintain  an  action  to  enforce  any  such  lien.  A  party  may  always 
wsdve  a  right  created  by  statute  for  his  benefit,  the  same  as  any 
other.  (^Tomls  v.  The  Bochester  and  Syracuse  Bailroad  Co,,  18 
Barb.,  S.  C,  588;  Bud  v.  The  Trustees  of  Lochport,  8  Comstock, 
197.)  Aubrey  having  thus  waived  his  right  to  a  Ken,  his  sub- 
contractor cannot  claim  any  such  right. 

Several  other  questions  are  raised  by  the  appellants,  but'  it  is 
not  deemed  necessary  to  notice  them. 

The  judgment  is  reversed  and  the  cause  remanded. 
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FAIRCHTLB  V.  AMSBAUGH  et  al. 

In  an  action  to  recover  the  price  of  personal  property  where  one  of  two  defendants 
makes  default  and  the  other  answers  denying  the  purchase,  the  defaulting 
defendant  is  not  a  competent  witness  for  the  plaintiff  to  show  that  his  co-de- 
fendant was  his  partner,  and  as  such  jointly  with  him  purchased  the  property. 

Afpsal  from  the  Fiftti  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
Q-eorge  W.  Tyler j  for  Appellant. 

I.  The  Court  erred  in  allowing  plaintiff  to  prove  a  partnership 
between  defendants  by  McEinlej,  a  c(Hlefendant,  who  had  made 
default. 

The  declarations  of  a  copartner  cannot  be  given  in  evidence  to 
prove  a  partnership.  (2  Greenl.  Ev.  484 ;  Burque  v.  De  Todet^ 
3  Stark.  63 ;  JenM&r  v.  WcHpole,  14  East,  226 ;  Whitney  v.  Fet- 
ris,  10  Johns.  66;  TutUe  v.  Cooper ^  5  Pick.  414;  Bobbins^, 
WiUard,  6  Id.  464 ;  MePherson  v.  Baihbone,  7  Wend.  216 ; 
MeOvichen  v.  Bankstomy  2  Kelley,  244 ;  Orqfton  Bank  v.  Moore j 
18  N.  H.  99 ;  Chase  v.  Stephens,  19  Id.  465 ;  AUoott  v.  Strong, 
9  Cush.  623 ;  1  Greenl.  Ev.,  Sec.  177,  and  cases  cited.) 

The  same  rule  precisely  must  apply  in  regard  to  his  evidence 
when  placed  upon  the  stand  as  a  witness. 

It  is  only  after  the  fact  of  partnership  is  established  to  the  satis- 
faction of  the  Judge  by  proof,  aliunde,  that  the  admission  of  one 
is  received  so  as  to  affect  the  other. 

McKinley  had  made  de&ult,  and  judgment  could  be  entered 
against  him  at  any  time  by  the  plaintiff  for  the  full  amount  claimed 
in  the  complaint.  He  was  therefore  directly  interested  in  making 
appellant,  his  partner  in  the  purchase,  partner,  as  in  that  case 
appellant  would  be  liable  for  a  moiety  of  the  judgment.  (  Wash- 
him  V.  Alden,  6  Cal.  463 ;  Easterly  v.  Bassignano,  20  Id.  489.) 

n.  The  Court  erred  in  ruling  that  payment  could  not  be  given 
in  evidence  under  the  pleading^. 

Whatever  doubt  there  might  be  as  to  the  right  of  defendants  to 
^ve  payment  in  evidence  under  the  general  issue,  where  the  dec- 
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laration  is  in  aBsompsit  (and  I  believe  this  Court  has  never  passed 
upon  that  question),  there  is  none  as  to  his  right  so  to  do,  where 
the  declaration  is  in  debt,  as  it  is  in  this  case,  and  not  upon  a 
specialty,  or  a  record. 

The  common  consolidated  count  in  debt,  is  as  follows:  '^For 

that  the  said  (defendant)  on was  indebted  to  the  plaintiff 

in dollars  for  Qiere  state  what  the  debt  is  for  as  in  assump- 
sit]," etc.,  which  is  the  exact  form  of  the  complaint  in  this  case. 
(2  Greenl.  Ev.,  Sees.  280,  281,  281a ;  Bloomfidd  v.  Smith,  1  M. 
&  W.  542 ;  2  Saunders,  187a,  Note  (21  by  Williams.) 

The  only  doubt  as  to  whether  payment  might  be  given  in  evi- 
dence, even  in  assumpsit,  seems  to  be  where  the  declaration  is  upon 
an  express  contract,  and  the  reason  for  the  exclusion  of  evidence 
of  payment  seems  to  be,  that  it  would  take  the  plaintiff  by  surprise. 

I  find  no  conflict  in  the  authorities  upon  the  proposition,  that 
payment  may  be  given  in  evidence  under  the  general  issue  where 
the  declaration  is  in  debt.  They  all  agree  that  it  may,  unless  the 
action  is  founded  upon  a  specialiy,  or  upon  a  record. 

m.  The  Court  erred  in  refusing  defendant  permission  to 
amend  his  answer. 

It  was  a  gross  abuse  of  the  discretion  of  the  Court,  to  refuse 
permission  to  defendant  to  amend  his  answer.  (^Connolly  v.  Peek, 
8  Cal.  75 ;  Barih  v.  WaUher,  4  Duer,  228 ;  PoUock  v.  Emit,  2 
Cal.  193 ;  Cook  v.  Spear%,  Id.  209 ;  Civil  Prac.  Act,  Sec.  68.) 

S.  A.  Booker,  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring. 

This  is  an  action  to  recover  for  personal  property  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendants.  The  defendant  Amsbaugh 
appeared  and  filed  an  answer  denying  the  allegations  of  the  com- 
plaint. The  summons  was  duly  served  upon  McEinley,  the  other 
defendant,  but  he  failed  to  answer.  A  jury  trial  was  had,  and  the 
following  verdict  was  rendered :  "  We,  the  jury,  find  for  the  plaint- 
iff four  hundred  and  fifty  dollars,"  and  thereupon  a  judgment  was 
entered  in  favor  of  the  plaintiff,  against  the  defendant  Amsbaugh, 
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for  that  sum,  and  costs.  Amsbaugh  moved  for  a  new  trial,  which 
was  denied,  and  he  takes  this  appeal  from  the  judgment  and  the 
order  refusing  the  new  trial. 

At  the  trial  the  plaintiff  called  the  defendant  McKinlej,  as  a 
witness,  to  prove  that  himself  and  Amsbaugh  were  partners,  and 
as  such  purchased  the  property  sued  for,  to  which  the  defendant 
Amsbaugh  objected  that  the  witness  was  not  admissible  to  prove 
those  facts,  being  interested,  but  the  Court  overruled  the  objection, 
and  allowed  him  to  testify,  and  Amsbaugh  excepted,  and  this  ruling 
of  the  Court  is  one  of  the  grounds  of  error  assigned  by  the  appel- 
lant. 

In  the  case  of  Washburn  v.  Alden,  (5  Cal.  463)  it  was  held, 
that  a  defendant  who  has  suffered  default  is  not  a  competent  wit- 
ness to  prove  that  he  was  authorized  by  his  co-defendants  to  sign 
his  name  to  a  note,  as  by  so  domg  he  would  reduce  the  amount  of 
judgment  against  himself.  (See  also.  Easterly  V8.  BassiffnanOj  20 
Gal.  489.)  So  in  the  present  case,  McEinley  was  not  competent 
to  prove  that  Amsbaugh  was  a  partner  in  the  purchase  of  the  prop- 
erty, because  he  would  thereby  cast  a  part  of  the  burden  of  the 
debt  from  himself  upon  his  co4efendant.  He  would  thus  gain  ^^  by 
liie  direct  legal  operation  and  effect  of  the  judgment,"  and  there- 
fore comes  clearly  within  the  provisions  of  Sec.  393  of  the  Practice 
Act.  He  would  be  a  competent  witness  to  prove  that  his  co-de- 
fendant was  not  his  partner ;  for  this,  in  a  legal  point  of  view, 
would  be  against  his  interest.     (^Sparks  v.  KohUr^  8  Cal.  299.) 

Upon  the  cross-examinatioi^  of  McEinley,  he  testified  that  the 
debt  sued  for  had  been  paid  and  satisfied.  The  plaintiff  objected 
to  this  evidence,  and  also  to  the  evidence  of  Amsbaugh,  who  was 
examined  under  notice  upon  the  same  pomt,  that  it  was  not  admis- 
sible, as  the  defendant  had  not  plead  the  same  in  his  answer.  The 
Court  allowed  McKinley's  evidence  on  that  pomt,  but  excluded 
that  of  Amsbaugh.  The  defendant  then  asked  leave  to  amend  his 
answer  to  set  up  the  plea  of  payment,  which  was  refused  by  the 
Court,  and  to  which  he  excepted.  The  exclusion  of  this  evidence 
and  the  refusal  to  allow  defendant  to  amend  his  answer  are  also 
asffigned  as  error.  The  evidence  must  be  confined  to  the  matters 
put  in  issue  by  the  pleadings ;  but  it  has  been  held  by  this  Court, 
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in  FriBh  v.  Ocder  (21  Cat.  71),  that  a  plea  of  payment  is  not  new 
matter,  and  it  follows,  that  it  was  not  necessary  to  set  it  up  as  a 
special  defense  in  the  answer.  The  evidence  was  therefore  admis- 
sible under  the  general  denials  of  the  answer,  and  the  Court  there- 
fore erred  in  excluding  it 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 


BAYLES  et  dl.  v.  BAXTER. 

Whbsb  one  person  pays  the  consideration  money  for  the  purchase  of  land  and 
the  conreyance  is  made  to  another,  the  latter  holds  the  title  in  trnst  for  the 
person  paying  the  consideration. 

The  fact  that  the  party  receiving  a  conyeyance  of  Uuid  yerbally  agreed  at  the 
time  with  the  person  paying  the  consideration,  that  the  former  should,  upon 
demand,  execnte  a  conveyance  to  the  latter  of  the  premises,  does  not  make 
the  trast  express  as  distingnished  from  one  implied  hy  law  from  the  act  of  the 
parties,  so  as  to  exclude  proof  of  it  by  parol  under  the  operation  of  the  Stat- 
ute of  Frauds. 

Whether  the  sixth  section  of  the  Statute  of  Frauds  does  not  apply  alone  to  the 
sale  of  lands  as  between  grantor  and  grantee,  and  not  to  contracts  for  the  pur- 
chase of  land  by  one  person  for  the  benefit  of  another — Query. 

A  resulting  trust  may  be  defeated  as  weU  as  established  by  parol  evidence. 

Appeal  fix>m  the  Seventeenth  Judicial  District. 

The  Court  below  found  the  facts  as  follows :  In  a  conyersation 
about  the  tenth  day  of  August,  a.d.  1861,  between  the  plaintifi 
and  defendant,  both  being  at  the  time  owners  in  the  mining  claims 
and  property  of  the  Highland  Masonic  Mining  Co.  at  Wet  Ravine, 
in  Sierra  County,  defendant  stated  to  plaintifis  that  he  had  made 
arrangements  to  buy  an  interest  in  the  company  from  one  John 
Thomas,  but  would  not  do  so  unless  the  plaintiffii  would  also  pur- 
chase an  interest,  so  that  they  might  have  a  majority  of  interests  in 
the  company,  in  order  that  the  mining  claims  of  the  company  might 
be  worked  and  managed  in  accordance  with  the  views  and  wishes 
of  plaintiff  and  defendant.  Whereupon  the  plaintiffi  stated  their 
readiness  to  purchase  an  interest  for  the  purposes  named,  and 
requested  defendant  to  ascertain  what  interest  they  could  purchase. 
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It  was  agreed  that  plaintiffi  should  famish  the  money,  that  the 
defendant  should  buy  the  claim  for  them,  but  should  act  aa  if 
purchasing  for  himself,  as  it  was  supposed  that  he  could  buy  it 
cheaper  than  plaintiffi — they  having  been  active  in  some  dispute  or 
trouble  in  the  company  as  to  the  manner  of  working  the  claims ; 
that  he  should  take  a  deed  in  his  own  name,  and  hold  the  interest 
until  the  October  meeting  of  the  company,  and  at  that  meeting 
should  attend  and  vote  with  them  (i.  e.  as  they  wished)  and  should 
at  any  time  after  said  meeting,  when  it  might  be  demanded  of  him, 
make  a  transfer  or  conveyance  of  the  interest  to  them.  A  few  days 
afterwards  defendant  informed  plaintiffi  that  he  had  arranged  to 
buy  an  interest,  one  undivided  thirty-second  of  the  mining  claims 
and  property  of  the  said  Highland  and  Masonic  Co.,  of  John 
Cowen,  for  the  sum  of  $1,600 ;  to  which  sum  plaintiffi  absented 
and  handed  defendant  fifty  dollars,  which  he  said  was  wanted  to 
^'  bind  the  bargain,"  he  informing  them  that  they  could  have  a  few 
days'  time  to  nuse  the  balance  of  the  purchase  money,  and  they 
agreeing  to  raise  it. 

On  the  seventeenth  day  of  August,  a.d.  1861,  the  plsuntifEs  at 
Wet  Ravine  gave  defendant  the  balance  and  ten  dollars  over  (in  all 
$1,610) — $1,600  to  be  paid  to  John  Cowen  for  his  interest,  and 
ten  dollars  for  expense  of  deed  and  defendant's  mcidental  expenses 
to  Forest  City,  where  the  said  Cowen  was,  to  complete  the  pur- 
chase. The  purchase  was  to  be  made,  according  to  previous  under- 
standing of  the  parties,  for  plaintifis,  but  in  the  name  of  defendant. 
On  the  day  last  named  defendant  purchased  the  interest  from  John 
Cowen,  which  is  designated  as  share  or  interest  No.  3,  consisting 
of  an  undivided  thirty-second  of  the  mining  claims,  etc.,  as  afore- 
said, paying  therefor  $1,600  of  the  money  obtsuned  from  plaintifb, 
and  taking  a  deed  in  his  own  name.  Since  the  monili  of  October, 
1861,  plaintiffi  have  demanded  of  defendant  a  deed  of  the  prem- 
ises, with  which  demand  he  has  &iled  to  comply. 

Vanclief  ^  Bowers,  for  Appellant. 

We  admit  that  the  bare  payment  of  the  purchase  money  by  one 
party,  where  the  titie  is  conveyed  to  another,  will  raise  a  resultmg 
trust  in  favor  of  the  party  paying  the  money,  even  though  nothing 
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of  the  -kind  was  intended  by  the  parties,  and  even  contrary  to  the 
intention  of  the  trustee.  But  we  hold  that  where  the  parties  have 
deliberately  entered  into  a  special  verbal  contract,  which  fully  and 
completely  provides  for  the  creation  of  the  trust  with  all  its  qualifi- 
cations and  conditions,  as  in  this  case,  such  special  contract  cnts  off 
and  prevents  any  resulting  trust.  In  this  we  think  the  authorities 
fully  sustain  us.  (Browne  on  Frauds,  Sec.  92 ;  Sugden  on  Ven- 
dors, 441 ;  Hill  on  Trustees,  98 ;  6  Paige's  Ch.  117  ;  6  Cal.  163 ; 
9  Id.  655 ;  Dart  on  Vendors,  435,  486 ;  BeOasis  v.  Oamptan,  2 
Vem.  294.)  The  special  contract  set  out  in  the  complaint  cuts  off 
any  trust  which  might  otherwise  have  resulted  from  the  payment  of 
the  purchase  money.  The  complaint  has  placed  the  right  of  plaint- 
iff on  the  special  contract  creating  a  trust  (if  at  all)  which  has 
qualities  that  must  depend  on  contract  and  could  not  be  implied. 
Defendant  was  to  hold  the  property  and  act  as  the  owner  of  it  for 
a  length  of  time  for  a  consideration  in  addition  to  the  purchase 
mxmey.  Suppose  this  agreement  had  been  in  writing,  and  plaintiffii 
had  brought  this  suit  before  the  first  Sunday  in  October,  and  with- 
out demand,  could  not  the  defendant  have  defeated  them  by  plead- 
ing the  contract  ?  K  so,  then  plaintifis'  rights  depended  on  the 
special  contract,  and  did  not  result  from  payment  of  the  purchase 
money. 

Searh  ^  Mies,  for  Respondent. 

Where,  as  in  this  case,  the  purchase  money  is  advanced  by  one 
and  the  deed  taken  in  the  name  of  another,  the  grantees  will  be 
adjudged  to  hold  in  trust  for  the  man  advancing  the  purchase 
money.  (Story's  Bq.  Juris.  Sec.  1201 ;  2  Johns.  Ch.  406 ;  1  Id. 
582;  1  Greenl.  Ev.  266;  Willard  on  Trustees,  600;  4  Kenfs 
Com.  305 ;  HiU  on  Trustees,  140.) 

It  is  contended  that  where  there  is  a  parol  agreement  to  pur- 
chase land  in  the  name  of  B  with  the  money  of  A,  it  creates  an 
^^  express  trust,"  and  was  therefore  void  under  the  Statute  of 
Frauds.  In  reply,  we  say  the  whole  doctrine  of  implied  trusts  in 
this  class  of  cases  rests  upon  the  presumption  that  there  was  just 
such  a  parol  agreement  or  arrangement  between  the  parties.  (2 
Stoi/s  £q.  Juris.  1201.)     Can  this  implication  be  rebutted  by 


Digitized  by 


Google 


578         SUPREME  COURT-^TULT  TERM,  1863. 

Bayles  v.  Baxter. 

showing  that  defendant  did  in  fact  agree  to  do  exactly  what  the  law 
will  presume  he  did  in  the  absence  of  any  proof.  (See  Bidden  v. 
Jordan,  21  Cal.  92.) 

Crookbr,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concuning. 

This  is  an  action  to  compel  the  defendant  to  convey  to  the  plamt- 
iffi  the  undivided  one-thirty-second  part  of  the  mining  claims  and 
property  of  the  Highland  and  Masonic  Mining  Company.  The 
fincUbgs  of  the  Court  show,  that  on  the  seventeenth  day  of  August, 
1861,  the  plaintiffs  furnished  the  defendant  $1,610  to  purchase  said 
interest  and  pay  the  incidental  expenses  of  the  purchase,  with  the 
agreement  that  he  was  to  make  the  purchase  and  take  the  convey- 
ance of  the  property  in  his  own  name  and  hold  it  until  the  October 
meeting  of  the  company,  which  he  was  to  attend  and  vote  this 
interest  as  the  plaintifib  might  direct ;  and  that  after  that  meeting 
he  should  at  any  time  upon  demand  convey  the  property  to  the 
plaintafli.  The  reason  of  this  agreement  was  that  it  was  supposed 
that  the  defendant  could  buy  the  property  cheaper  than  the  plaint- 
iffii.  The  defendant  made  the  purchase  accordingly  with  the  money, 
and  after  the  October  meeting  they  demanded  a  conveyance,  which 
he  refused  to  make.  On  these  facts  the  Court  below  found  for  the 
plaintiff,  and  rendered  judgment  that  the  defendant  convey  the 
legal  titie  to  said  interest  by  a  good  and  sufficient  deed  of  convey- 
ance to  the  plaintiffi,  within  thirty  days  from  the  entry  of  the 
decree,  and  in  default  thereof  that  S.  B.  Davidson,  who  was 
appointed  a  commissioner  for  that  purpose,  make,  execute,  and 
deliver  the  same,  and  for  the  costs  of  the  plaintiffi.  From  this 
judgment  the  defendant  appeals. 

The  law  is  well  settied,  that  where  one  person  pays  the  consider- 
ation money  for  the  purchase  of  land,  and  the  conveyance  is  made 
to  another,  the  latter  holds  the  title  in  trust  for  the  person  who  pays 
Ihe  consideration.  (2  Story's  Eq.  Sec.  1201 ;  Hidden  v.  Jordan^ 
21  Cal.  99 ;  Simsan  v.  JSckstein,  supra,  680 ;  Osborne  v.  MuJU- 
eoU,  6  Id.  163 ;   Wells  v.  Bobinson,  18  Id.  141.) 

But  the  appellant  contends  that  there  bemg  a  special  agreement 
between  the  parties,  this  constitutes  an  express  trust,  as  contradia- 
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tingoished  from  the  implied  or  resulting  tnist,  which  arises  by 
implication  from  the  payment  of  the  consideration  money ;  and  that 
such  express  trust  is  within  the  Statute  of  Frauds,  and  could  not  be 
proved  by  parol  evidence,  as  was  done  in  this  case.  Sec.  6  of  the 
Statute  of  Frauds  (Wood's  Dig.  106)  provides,  that  no  estate, 
interest,^  or  trust  in  lands  shall  be  created,  granted,  or  assigned, 
urdess  hy  act  or  operation  of  law^  or  by  deed  or  conveyance  in 
writing ;  and  Sec.  7  provides,  that  Sec.  6  shall  not  be  construed  to 
prevent  any  trust  from  arising  or  being  extinguished  by  operation 
of  law.  The  trust  in  this  case  arises  purely  by  operation  of  law, 
and  results  from  the  acts  and  agreements  of  the  parties.  In  such 
cases  the  trust  need  not  be  created  by  writing,  or  proved  by  writ- 
ten evidence,  for  it  comes  clearly  within  the  exception  of  the  stat- 
ute. There  was  no  agreement,  in  terms,  that  the  defendant  should 
hold  the  property  in  trust  for  the  plaintiff,  which  would  seem  to  be 
necessary  to  create  an  empress  trust ;  but  from  the  facts  that  the 
purchase  waa  made  with  the  money  of  the  plaintifis,  and  the  con- 
veyance made  to  the  defendant,  the  law  implies  that  the  titie  thus 
conveyed  is  held  in  trust  for  the  person  furnishing  the  money,  and 
thus  ihe  trust  is  created  by  operation  of  law.  The  fact  that  the 
defendant  agreed  by  parol  to  do  what  the  law  would  compel  him  to 
do — ^that  is,  hold  the  titie  subject  to  the  rights  of  the  plaintifis,  and 
convey  to  them  upon  demand  after  a  certaui  time,  makes  the  trust 
none  the  less  a  trust  created  by  operation  of  law.  Indeed,  it  is  a 
question  whether  the  statute  does  not  apply  alone  to  the  sale  of 
lands,  as  between  grantor  and  grantee,  and  not  to  contracts  like 
this  for  the  purchase  of  land  by  one  person  for  the  benefit  of 
another.  The  law  is  well  settied  that  in  cases  like  the  present  the 
trust  can  be  proved  by  parol  evidence.  (TiflSmy  &  Bullard's  Trusts 
and  Trustees,  189-192,  486-489 ;  Soggins  v.  Heard,  31  Miss. 
426 ;  Pritchard  v.  Wallace^  4  Sneed,  406 ;  Osborne  v.  Midicotty 
6  Cai.  149 ;  Buss  v.  MebivSy  16  Id.  366 ;  Lochvood  v.  Cavlfidd^ 
20  Id.  126 ;  Bidden  v.  Jordan,  21  Id.  99.)  The  cases  referred 
to  by  the  appellant  do  not  conflict  with  this  principle.  In  Leggett 
V.  Dvbois  (5  Paige,  117)  the  Court  say :  "A  resulting  trust  is  the 
mere  creature  of  equily,  as  a  resulting  use  is  of  law ;  and  it  can- 
not therefore  arise  where  there  is  an  express  trust  declared  by  the 
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parties,  and  evidenced  by  a  written  deelaration  of  9ueh  estprew 
tnut.^^  In  Bellam  v.  Compton  (2  Vem.  294)  the  decision,  sub- 
stantially is,  that  a  resulting  trust  may  be  proved  by  parol  and  also 
defeated  by  parol  proof  of  an  agreement  to  a  difiFerent  trust  from 
that  which  would  be  implied  by  law ;  in  other  words,  it  sustains  iiie 
well  established  principle  that  a  resulting  trust  may  be  defeated  as 
well  as  established  by  parol  eyidence.  In  Leman  v.  Whitl^  (4 
Russell,  428)  the  circumstances  are  entirely  different  from  the 
present,  as  it  was  an  attempt  by  a  grantor  to  show  by  parol  evir 
dence  that  his  deed,  absolute  in  form,  was  intended  to  be  in  trust 
for  certain  purposes,  and  does  not,  therefore,  apply  to  the  case 
before  us. 

The  judgment  is  affirmed. 


SIMSON  V.  ECKSTEIN. 

To  establish  title  under  a  deed  executed  in  pnrsoance  of  a  power  authorizing  a 
sale  upon  notice,  as  a  general  rule  the  giving  of  the  required  notice  must  be 
proved,  and  will  not  be  presumed  from  the  execution  of  the  deed. 

From  lapse  of  time  and  acquiescence  in  the  possession  of  the  purchaser  the  regn- 
larity  of  a  sale  under  a  power  may  be  inferred,  and  a  presumption  indulged 
that  due  notice  thereof  as  required  bj  the  power  was  given. 

A  recital  of  a  material  fact  in  a  deed  is  binding  and  conclusive  upon  the  partj 
reciting  it,  and  all  claiming  under  him  as  privies.  This  rule  applies  to  a 
recital  of  the  facts  that  a  notice  of  sale,  essential  to  the  validity  of  the  deed, 
was  duly  given. 

A  recital  in  a  deed  executed  by  a  mortgagee  in  pursuance  of  a  power  of  sale  con- 
ferred upon  him  in  the  mortgage,  binds  the  mortgagor  eqnaUy  as  if  the  deed 
were  executed  by  him  in  person. 

Where  a  deed  executed  in  pursuance  of  a  power  is  on  record  and  the  purcheser  in 
possession,  a  subsequent  grantee  of  the  donor  takes  with  notice,  and  is  bound 
by  a  recital  of  fact  in  the  deed  of  the  donee. 

In  (jectment  the  defendant  may  recover  by  showing  an  outstanding  superior  title 
in  a  stranger,  without  connecting  himself  with  it. 

Where  the  purchase  money  for  land  is  paid  by  a  person  other  than  the  grantee  in 
the  conveyance,  the  former  is  the  real  purchaser,  and  the  grantee  holds  the 
legal  title  in  trust  for  him. 

Acceptance  by  the  mortgagor  of  the  proceeds  of  a  sale  made  under  a  power  con- 
tained in  the  mortgage,  is  a  waiver  by  him  of  all  objections  to  the  sale,  and  a 
ratification  of  the  acts  of  the  mortgagee — the  donee  of  the  power — ^in  relation 
to  the  sale  and  conveyance,  which  estops  him  from  contesting  their  validity. 
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Actual  adyerae  and  nndistnrbed  possession  of  land  for  a  period  exceeding  the 
time  prescribed  by  statute  for  the  enforcement  of  a  right  of  entry,  giyes  to 
the  possessor  a  right  of  nndistnrbed  enjoyment  equivalent  to  a  perfect  title. 

In  1853  the  defendant  took  possession  of  the  city  lot  in  controversy  under  a  deed 
purporting  to  convey  to  him  the  title  in  fee,  in  pursuance  of  a  power  of  sale 
contained  in  a  mortgage  made  in  1850,  and  in  good  faith,  believing  himself  to 
be  the  owner,  and  claiming  so  to  be  against  all  the  world,  has  since  retained 
actual,  manifest  possession  of  the  premises.  In  1858  the  mortgagor  executed 
a  deed  of  the  lot  to  the  plaintiff,  upon  which  he  relies  for  a  recovery  in  the 
present  action  of  ejectment :  held,  that  upon  his  possession  alone,  without  ref- 
erence to  the  validity  of  his  title  under  the  deed,  the  defendant  must  recover. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

Shafter  ^  Eeydmfeldt^  for  Appellant. 

I.  Under  the  decisions,  it  is  a  matter  of  indifference,  so  &r  as 
the  rights  of  the  purchaser  are  concerned,  whether  the  notice  of 
sale  was  given  or  not.  (^Haydm  y.  Durdap^  3  Bibb,  216 ;  Smith 
V.  BandcM,  6  Cal.  60.) 

No  rule  should  be  enforced  where  the  sale  is  under  a  power  vol- 
untarily conferred  by  the  mortgagor,  less  liberal  than  the  one 
adopted  where  the  power  is  conferred  on  a  Sheriff  or  master,  in 
invitum.  K  Ellis  sold  without  first  giving  notice,  an  action  would 
lie  against  him  at  the  suit  of  Sprague  to  recover  any  damages  which 
he  may  have  sustamed. 

n.  Should  the  Court  consider  that  it  was  necessary  for  the 
defendant  to  prove  an  exact  compliance  with  the  terms  of  the  power 
in  the  matter  of  the  notice,  then  we  insist  that  the  point  was  proved 
prima  facie. 

1.  It  was  proved  directly  by  the  admissions  made  by  Ellis  in  the 
deed  to  Eckstein. 

Ellis  was  made  the  attorney  and  agent  of  Sprague  by  the  power 
contained  in  the  mortgage.  The  agency  comprehended  the  act  of 
sale,  the  steps  antecedent  to  it,  and  the  giving  of  a  deed  to  the 
highest  bidder,  containing  all  the  customary  and  necessary  recitals. 
The  power  established  between  Sprague  and  Ellis  the  relation  of 
principal  and  agent,  and  the^  agency  extended  to  and  directly 
involved  all  the  matters  above  adverted  to.    In  performing  the  last 
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act  comprehended  in  his  agency,  Ellis  states  what  he  had  previ- 
'onsly  done  in  the  conduct  of  the  particular  business  intrusted  to 
him,  and  therein  recites  the  notice  which  his  letter  of  attorney 
required  him  to  give.  All  these  matters  are  obviously  res  gestae — 
"  performed  during  the  continuance  of  the  agency,  and  in  regard 
to  a  transaction  then  depending — et  dumfervet  (ypu%P  (1  Greenl. 
Ev.,  Sees.  113, 114 ;  Story's  Agency,  Sees.  139,  452.)     , 

These  admissions  or  recitals  of  Ellis  are  virtually  the  admissions 
of  Sprague,  the  principal  of  Ellis,  and  under  a  familiar  rule  of  law 
they  bind  the  plaintiff,  a  grantee  of  Sprague  by  a  subsequent  deed, 
if  the  plaintiff  took  with  notice  of  the  prior  deed  to  Eckstein.  (  1 
Greenl.  Ev.,  Sees.  189, 190 ;  StaU  v.  Ca«m,  3  Vt.  630 ;  DenJtm, 
V.  Perry,  5  Id.  382 ;   Williams  v.  ShacMeford,  18  Ala.  318.) 

La  Qray  v.  Crardner  (3  Mass.  400),  it  was  ruled  at  the  trial, 
that  the  recitals  in  an  administrator's  deed  were  evidence  tending 
to  prove  that  the  notice  required  by  law  had  been  ^ven. 

In  Bell,  AdmirCr  of  Porter  v.  Barnes  (14  Vt.  307),  it  was 
held,  that  a  recital  in  a  deed  that  the  grantors  were  the  heirs  at 
law  of  a  certain  person  deceased,  was,  in  itself,  evidence  of  the 
fact,  but  more  particularly  so  when  aided  by  the  presumption  aris- 
ing from  long  possession.  And  it  is  to  be  remarked,  that  in  that 
case  there  was  no  privity  whatever  between  the  parties  making  the 
recital  and  the  parties  sought  to  be  affected  by  it. 

2.  That  the  required  public  notice  waa  in  fiwjt  pven,  is  to  be 
presumed. 

!Elrst,  from  the  recitals,  the  lapse  of  time,  coupled  with  the  &ct 
of  a  continuous  and  adverse  possession  of  eight  years  on  the  part 
of  Eckstein,  under  the  very  deed  in  controversy — ^manifested  of 
record — ^by  expensive  improvements  and  the  annual  payment  of 
taxes.  To  this  may  be  added  the  acquiescence  of  Sprague,  mani- 
fested by  his  omission  to  sue,  mortgage,  lease,  convey,  or  inter- 
fere by  word  or  deed,  for  a  period  of  eight  years. 

Where  a  party  deduces  his  title  under  a  special  authority,  and 
some  of  the  steps  contemplated  in  the  power  have  been  proved,  and 
the  grantee  has  been  in  possession  for  a  long  time,  it  may  be  pre- 
sumed by  the  jury,  and  should  be  presumed  by  them  that  all  the 
other  steps  were  taken.     (P^epseot  Proprietors  v.  Bearsom^  14 
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Mass.  144 ;  see,  also,  WirUhrop  Ghray  v.  James  Gardner ,  3  Mass. 
398 ;  Bead  v.  Goodyear,  17  S.  &  R.  350 ;  Freeman  et  al.  y. 
Thayer,  33  Maine,  76 ;  Bergen  v.  Bennett,  1  Caines'  Cases  in 
Error,  1  Matthews'  Presumptive  Ev.,  194, 197, 199,  202,  208, 
206,  220,  273-275,  277,  278,  37,  41-43.) 

The  case  at  bar  fully  ascertains  all  the  conditions  of  fact  upon 
which  the  rule  proceeds.  It  is  not  necessary  that  the  lapse  of  time 
should  be  measured  by  twenty  years,  except  in  those  cases  where 
there  is  no  fact  except  the  lapse  of  time  upon  which  the  presump- 
tion can  be  raised,  as  in  the  case  cited  from  33  Maine,  76.  But 
where,  with  the  lapse  of  time,  we  have  the  further  fact  of  adverse 
claim  and  occupation,  and  of  uncomplainmg,  torpid  acquiescence, 
on  the  part  of  him  who  is  interested  to  challenge  that  occupation, 
if  he  has  any  legal  right  to  do  it,  a  much  shorter  period  than  twenty 
years  will  suffice. 

In  the  case  cited  from  17  S.  &  R.  350,  the  possession  under 
the  tax  deed  was  only  of  ten  years'  duration. 

In  Attorney-General  v.  Bowyer,  3  Ves.  714 ;  6  Id.  303 ;  8  Id. 
273,  cited  in  Matthews'  Pres.  Ev.  197 :  "  Prom  time,  coupled  with 
other  circumstances,  a  conveyance  or  release  of  an  equity  of  re- 
demption was  presumed,  so  as  to  impress  upon  the  mortgaged 
premises  (which  were  in  the  mortgagee's  possession)  the  character 
of  his  absolute  property,  and  to  bring  it  within  the  operation  of  a 
will  made  by  the  mortgagee,  about  eight  years  after  a  clear  recog- 
nition of  a  subsisting  interest  in  the  mortgagor." 

In  the  case  of  LeeritB  v.  A.  ^  W.  Orispe  (3  Bro.  Par.  Cases, 
111,)  a  rule  to  redeem  was  refused  after  the  mortgagor's  acquies- 
cence for  six  years  under  a  foreclosure  by  his  own  consent.  The 
case  is  cited  with  approbation  in  1  Cames'  Cases  in  Error,  21. 

Where  "time"  stands  alone,  unaided  by  corroborative  facts, 
there  may  be  a  propriety  in  fixing  the  period  by  an  arbitrary  limit. 
The  maxim,  ex  diutumitate  temparis,  et  eet.,  proceeds  upon  a  case 
of  this  degree  of  meagemess.  But  when  with  "  time,"  we  have 
an  open  and  hostile  possession,  coupled  with  an  acquiescence  that 
utters  no  word  and  makes  no  sign,  then  "  time  "  may  very  well  be 
shortened  in  view  of  the  weight  of  the  facts  with  which  it  is  allied. 
The  rule  that  tolerates  the  introduction  of  these  presumptions  is  not 
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an  arbitrary  one.  It  does  not  force  the  understanding,  but  obejs 
it ;  and  the  clear  behest  of  the  understanding  is,  that  time  may  be 
abridged  when  the  facts  before  alluded  to  are  found,  without  weak- 
enmg  the  natural  force  of  the  presumption.  It  is  not  unworthy  of 
con^deration,  that  periods  short  by  English  and  eastern  measure- 
ment are  relatively  long  periods  here.  See  Oreen  et  al.  v.  Qnnlr 
laud  (10  Cal.  817),  in  which  a  question  of  ^^  time  "  is  discussed, 
in  connection  with  Galifomia  necessities  and  tests. 

m.  But  the  deed  made  by  Ellis  to  Eckstein,  as  the  attorney 
of  Sprague,  has  been  ratified  by  Sprague. 

The  deed  is  sufficient  upon  its  face,  and  iiie  existence  of  the 
power  is  proved.  K  no  power,  written  and  sealed,  had  been  pro- 
duced, there  might  be  a  question,  perhaps,  as  to  whether  Sprague 
could  ratify  efiectually,  except  by  deed.  But  as  the  papers  are 
complete,  and  as  the  alleged  defect  is  a  matter  lying  in  averment, 
a  ratification  by  Sprague  may  be  proved  in  pais. 

A  ratification  by  him  will  be  argued  on  two  grounds,  complex- 
ionally  different,  but  substantially  the  same : 

1.  By  his  pasdve  acquiescence  in  the  sale,  and  in  the  open  and 
notorious  exercise  of  the  rights,  for  eight  years,  which  Eckstein 
supposed  he  had  acquired  under  it. 

We  deem  it  unnecessary  to  collect  and  exhibit  the  cases  bearing 
upon  the  point  now  under  discussion.  The  doctrine  is  at  once  stated 
and  illustrated  in  Matthews  on  Presumptive  Evidence,  277. 

^^  The  confirmation  of  a  deed  by  a  third  person,  or  his  consent  to 
it,  is  likewise  presumed  after  long,  unmolested  enjoyment.  Thus,  if 
a  parson  conveys  away  a  part  of  his  glebe,  the  conveyance,  after  a 
great  lapse  of  time,  with  possession  under  it,  will  be  taken  to  have 
been  confirmed,  as  the  law  requires,  by  the  patron  and  ordinary." 
(Mat.  Pre.  Ev.  277.) 

2.  But  Sprague  signified  his  acquiescence  in  the  sale  and  deed, 
in  a  manner  still  more  significant  and  decisive.  The  purchase 
money  paid  in  by  Eckstein  was  applied  on  the  mortgage  debt,  and 
wiiii  Sprague's  knowledge,  and  by  a  piece  of  positive  conduct  on 
his  part  he  thereafter  claimed  and  had  the  benefit  of  it. 

Hie  record  proves,  as  against  Sprague,  that  he  knew  of  the  mort^ 
gage  sale  in  question,  and  that  he  claimed  and  received  the  benefit 
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of  the  money  paid  in  by  the  defendant.  The  offer  of  judgment 
itself,  when  read  in  the  light  of  the  res  gestce^  contains  a  written 
recognition  and  ratification  of  the  sale.  (^Blood  v.  Q-oodrich  et  oZ., 
9  Wend.  625 ;  Whitney  v.  Sprague^  2  Pick.  198 ;  Story's  Agency, 
Sees.  262-260 ;  Wright  v.  Whitehead  et  al.,  14  Vt.  268 ;  Tree- 
vers  V.  Oreeve^  Cal.  Jan.  Term  1860 ;  Holland  v.  Oity  of  San 
Francisco^  7  Cal.  361 ;  Qui  sentit  commodum,  etc..  Brown's  Max- 
ims, 449.) 

rV.  Simson  is  in  no  better  position  than  Sprague  would  be^ 
were  he  plaintiff,  for  Simson  bought  with  notice  in  fact.  (^Hunter 
V.  Watson,  12  Cal.  363 ;  Smith  v.  Ball,  13  Id.  510.) 

B.  W.  F.  Sloan,  for  Eespondent. 

I.  In  case  of  sale  under  a  power,  "  the  regularity  of  the  sale  is 
to  be  made  out  as  a  part  of  the  purchaser's  title,  and  if  irregular, 
he  takes  nothing  by  his  deed."  (Jackson  ex  dem.  Rogers  v.  Olark, 
7  Johns.  226.) 

No  titie  passes,  unless  all  the  essential  requisites  of  the  power 
are  complied  with.  If  the  power  authorizes  a  sale  of  the  whole 
land,  or  such  part  as  may  suffice  to  discharge  the  installments  then 
due,  a  sale  for  the  payment  of  installments  due  and  to  become  due, 
is  void.     (  Ormshy  v.  Larascon,  3  litt.  404.) 

There  may  be  cases  in  which  a  conveyance  by  trustee,  attended  with 
some  irregularily,  will  not  be  considered  as  void  in  law.  The  entire 
legal  estate  being  in  the  trustee,  his  deed  may  be  sufficient  to  trans- 
fer that  estate  to  another ;  and  whilst  circumstances  might  induce 
a  Court  of  Equity  to  set  it  aside,  or  enforce  the  trust  against  the 
vendee,  yet  the  deed  might  be  regarded  as  good  in  law  to  pass  the 
estate.  But  it  is  not  every  conveyance  made  by  a  trustee  that  will 
be  upheld  in  law ;  and  generally  a  special  authority  must  be  pur- 
sued. (Benning  v.  Smith,  3  J.  Ch.  344 ;  Berger  v.  Buff,  4  Id. 
369 ;  Sherman  v.  Bodge,  6  Id.  110.) 

In  the  case  at  bar,  the  mortgagee  in  attempting  to  convey  the 
entire  estate  in  extinguishment  of  the  mortgage,  if  it  may  be  so 
called,  acts  under  a  mere  power,  and  must  have  complied  with  all 
that  is  required  by  the  terms  of  the  instrument  creating  that  power, 
in  order  to  render  the  conveyance  legally  operative. 
38 
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1.  There  is  no  proof  that  the  sale  was  made  by  or  under  the 
immediate  superintendence  of  the  mortgagee,  or  that  ten  days'  pub- 
lic notice  had  been  given. 

The  deed  from  Ellis  to  T.  Sprague  contains  a  recital  to  the  effect 
that  notice  of  the  sale  had  been  published  ten  days  in  the  AUa 
CaHfomia,  but  there  is  no  proof  of  the  fitct.  There  is  another 
recital  which  is  demonstrably  untrue  in  the  same  instrument.  The 
recitals,  however,  are  not  evidence  upon  the  objection  under  dis- 
cussion. It  is  not  even  pretended  on  the  other  side,  that  there  is 
any  direct  evidence  of  the  publication  of  notice. 

2.  The  propriety  of  allowing  a  mortgagee,  who  is  himself  the 
creditor,  to  execute  the  power  of  sale  has,  upon  general  principles, 
been  often  doubted,  and,  in  some  cases,  expressly  denied.  (^Ford 
V.  EvsseU,  1  Freem.  Ch.  42.) 

The  provisions  of  the  Act  of  1860,  Chap.  142,  Sees.  109-111, 
seem  to  constitute  a  decided  inhibition  against  the  execution  of  the 
power  of  sale  except  through  the  interposition  of  the  Court. 

Be  that  as  it  may,  however,  the  mortgagee  cannot  delegate  the 
power  to  another.  The  power  being  coupled  with  an  interest,  may 
be  so  far  regarded  a  power  appendant  as  to  pass  by  an  assignment 
of  the  mortgage  (Jenks  v.  Alexander,  11  Paige,  619),  but  the 
mortgagee  cannot  commit  its  execution  to  another  person,  unless 
the  right  of  substitution  is  expressly  given.  (^Berger  v.  Duff,  4 
J.  Ch.  367 ;  Eeyer  v.  Deave%,  2  Id.  164.) 

n.  The  recitals  in  a  deed  given  by  the  attorney  cannot  be 
received  as  evidence  against  the  principal,  upon  any  general  princi- 
ple or  rule  of  law.  Deeds  made  by  public  officers  and  containing 
certain  recitals  are,  by  statute,  sometimes  made  prima  facie  evi- 
dence of  the  facts  recited ;  but  all  such  statutes  are  in  derogation 
of  the  common  law,  and  are  limited  in  their  application  to  the  cases 
therein  expressly  named. 

Where  the  attorney  has  a  discretion  to  sell  and  convey  in  what 
manner  he  pleases,  a  purchaser  in  good  faith  has  nothing  to  do  but 
pay  the  purchase  money  and  take  his  deed.  So,  where  his  instruc- 
tions as  to  the  mode  of  procedure  are  secret.  But  where  the 
manner,  terms,  and  conditions  of  the  sale  are  all  distinctly  set  forth 
in  ikiQ  written  letter  of  attorney,  the  purchaser  is  bound  at  his  peril 
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to  see  that  there  has  been  a  compliance,  and  to  prove  the  &ct 
whenever  he  claims  title  mider  it. 

To  say  that  the  deed  itself  is  prima  facie  evidence  of  the  per- 
formance of  all  antecedent  steps  on  the  part  of  the  attorney  in  fact, 
would  be  a  denial  of  the  rule  of  law  which  imposes  upon  the  party 
setting  it  up  the  burden  of  proof. 

The  time  which  has  elapsed  since  the  date  of  the  conveyance  in 
question  can  have  no  material  bearing  on  the  point  under  discus- 
sion, except  so  far  aa  it  may  have  occasioned  the  loss  or  destruction 
of  the  highest  evidence  of  the  facts  sought  to  be  established. 

In  Gray  v.  Crardner  (3  Mass.  398)  and  Fefepscot  Proprie- 
tors V.  Ransom  (14  Id.  145),  all  sources  of  proof  had  been 
exhausted.  In  the  former,  the  sale  had  been  made  by  an  adminis- 
trator under  the  order  of  a  Court,  and  subject  to  its  supervision 
and  sanction.  In  the  latter,  it  was  made  by  a  municipal  officer  in 
the  discharge  of  his  official  duty,  and  the  vendee  had  been  in  pos- 
session of  the  deed,  and  of  the  land  to  which  it  related,  for  more 
than  thirty  years. 

The  case  at  bar  is  clearly  distinguishable  from  either  of  those. 

In  cases  of  conclusive  presumption  the  rule  of  law  merely  attaches 
itself  to  the  circumstances  when  proved,  and  is  not  deduced  from 
them.  It  is  not  a  rule  of  inference  from  testimony,  but  a  rule  of 
protection.  (1  Greenl.  Ev.  Sec.  32.)  Of  course,  the  rule  in  that 
class  of  presumptions  does  not  apply  here ;  for,  if  it  did,  the  final 
act  of  the  agent  in  giving  the  deed  would  be  conclusive  as  to  the 
performance  of  all  precedent  conditions. 

in.  It  is  said  that  the  deed  from  Ellis  to  Isaac  Eckstein  has 
been  ratified ;  1st,  by  long  acquiescence ;  and  2d,  by  receipt  of  the 
purchase  money.  ' 

The  argument  on  the  first  ground  loses  its  force  when  we  come 
to  notice  the  fact,  that  the  appellant  is  not  connected  by  any  derivi- 
tive  conveyance  with  the  deed  from  EUis  to  Isaac  Eckstein.  There 
is  no  proof  that  he  entered  or  holds  under  it.  For  aught  that 
appears,  his  possession  is  adverse  to  both  Isaac  Eckstein  and 
respondent. 

As  to  the  second  ground,  there  is  no  evidence  that  Sprague 
claimed  any  reduction  of  the  demand,  except  what  is  disclosed  by 
the  judgment  roll  in  Ellis  v.  Sprague  ^  McDougaU. 


Digitized  by 


Google 


688        SUPREME  COURT— JULY  TERM,    1863. 

Simson  r.  Edutein. 

In  ihAt  action,  Spragae  seems  to  have  offered  to  allow  judgment 
to  be  taken  for  the  sum  of  $3,220,  with  interest  from  the  twentieth 
of  March,  1851. 

There  is  nothing  to  connect  that  ofier  with  the  alleged  sale  on 
the  twentieth  day  of  March,  1851,  except  the  mere  coincidence 
ihat  interest  was  to  run  from  the  same  day.  That  circumstance  is 
more  than  overcome  by  the  great  discrepancy  between  the  rate  of 
reduction  and  the  avails  of  the  sale;  and  hence,  what  counsel 
denominates  ^^  strong  and  conclusive  presumption,"  is  sought  to  be 
fortified  by  conjecture. 

If  ihe  offer  of  Sprague  had  any  reference  whatever  to  the  cir- 
cumstances of  that  sale,  it  must  have  been  well  understood  by  Ellis 
who  accepted  the  offer ;  the  appellant,  therefore,  had  the  oppor- 
tunity of  proving  the  fact  direcfly,  by  interrogating  Ellis  on  the 
point.  It  can  hardly  be  possible  that  Sprague  could  have  done  any 
act,  in  1853,  by  which  he  intended  to  recognize  the  validity  of  the 
sale  referred  to,  when,  in  fact,  the  mortgage  had  been  released  of 
record  long  before.  This,  it  will  be  remembered,  appears  from  the 
appellant's  own  evidence,  without  any  attempt  to  weaken  its  effect, 
or  to  explain  it  in  any  way. 

lY.     It  is  said  that  Simson  is  in  no  better  position  than  Sprague. 

That  is  not  necessarily  so.  He  may  be  properly  chargeable  with 
notice  of  what  was  duly  recorded.  But  the  mere  fact  that  the 
appellant  was  in  possession  (i£  such  was  the  fact)  at  the  time  of 
Simson's  purchase,  was  no  notice  to  him  of  the  rights  of  Isaac  Eck- 
stem  in  that  lot,  however  acquired. 

The  doctrine  of  ffunter  v.  Watson  is,  "  that  the  open,  notorir 
ous  possession  of  real  estate,  by  one  having  an  unrecorded  deed  for 
it,  is  evidence  of  notice  to  a  subsequent  purchaser,  of  the  first  ven- 
dee's titie."  The  principle  seems  to  be,  that  the  fact  of  possession 
directs  or  suggests  inquiries  on  the  part  of  the  intended  purchaser, 
touching  the  right  of  the  actual  possessor.  But  it  does  not  extend 
to  the  title  of  a  stranger.  Possession  by  a  lessee  has  been  held  to 
be  no  notice  of  his  titie  of  the  lessor ;  and  a  fortiori^  it  cannot  be 
of  titie  in  a  third  person  with  whom  there  is  no  privity. 

The  whole  defense  consists  of  an  attempt  to  establish  an  oui- 
standmg  legal  titie  m  opposition  to  the  titie  of  the  respondent.    Of 
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course,  such  defense  can  be  made.  It  is  sufficient  to  show  that 
the  right  of  entry  is  not  in  the  plaintiff  in  ejectment.  But  after 
he  has  once  made  a  case  by  proof  of  a  title  in  himself,  in  order  to 
defend  the  possession  by  proof  of  titie  in  another,  it  must  be  such  a 
titie  as  would  enable  that  other  to  recover  the  possession  as  against 
the  plaintiff. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring  in  the  judgment. 

This  is  an  action  to  recover  possession  of  one  hundred  vara  lot 
No.  210,  in  the  City  of  San  Francisco.  Both  parties  clmm  titie 
under  one  Sprague,  who,  on  the  tweniy-sixth  day  of  November, 
1850,  mortgaged  the  lot,  with  several  others,  to  Ellis,  to  secure  a 
promissory  note  for  f4,000,  with  interest  at  five  per  cent,  per  month, 
and  due  February  26th,  1861.  The  mortgagor,  by  the  terms  of 
the  mortgage,  appointed  EUis  his  attorney  in  fact,  to  sell  the  prop- 
erty, in  case  of  the  non-payment  of  the  note,  at  public  auction, 
after  giving  ten  days'  public  notice  of  the  sale,  and  as  such  attor- 
ney, to  execute  and  deliver  to  the  purchasers  good  and  sufficient 
deeds  of  conveyance  therefor.  In  pursuance  of  this  authority, 
EUis,  on  the  twentieth  day  of  March,  1851,  caused  the  lot  in  ques- 
tion to  be  sold,  by  a  firm  of  auctioneers  in  the  City  of  San  Fran- 
cisco, at  public  auction,  to  Isaac  Eckstein,  for  one  hundred  and 
sixty-five  dollars,  and  in  pursuance  of  the  sale,  he,  as  the  attorney 
in  fact  of  Sprague,  and  in  the  name  of  the  latter,  executed,  acknowl- 
edged, and  delivered  to  the  purchaser  a  deed  for  the  lot,  which  was 
duly  recorded  on  the  twenty-ninth  day  of  March,  1851.  This 
deed,  among  other  things,  recites  that  the  sale  had  been  advertised 
for  ten  full  days  in  the  Alta  California^  a  paper  published  in  the 
ciiy.  The  mortgage  appears  to  have  been  twice  canceled  on  the 
record,  one  being  dated  April  7th,  and  the  other  April  12th,  1851. 
This  is  the  titie  under  which  the  defendant  claims.  The  plaintiff 
claims  under  a  deed  executed  to  him  by  Sprague,  bearing  date  the 
twenty-first  day  of  April,  1858.  The  case  was  tried  by  the  Court, 
who  rendered  a  judgment  for  the  plaintiff,  from  which,  and  from  an 
order  refusing  a  new  trial,  the  defendant  appeals. 

lUke  evidence  shows,  in  addition  to  the  foregoing  facts,  that  the 
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defendant,  Solomon  Eckstein,  bid  in  the  lot  at  the  sale,  padd  the 
purchase  money,  and  took  the  deed  which  was  delivered  to  him. 
The  defendant  fenced  in  the  lot  in  1853,  has  occupied  it  ever  since, 
graded  it  three  or  four  years  before  the  trial,  and  has  paid  the  taxes 
on  it.  On  the  fourth  day  of  February,  1853,  Ellis  commenced  an 
action  to  recover  the  amount  due  on  the  promissory  note  against 
Sprague,  and  one  McDougall,  who  was  an  indorser  thereon.  Sum- 
mons was  served  on  both  defendants,  and  on  the  seventh  day  of 
April,  Sprague  filed  an  offer  to  allow  judgment  to  be  taken  agiunst 
him  for  $3,520,  with  interest  fix)m  the  twentieth  day  of  March, 
1861,  at  five  per  cent,  per  month,  which  was  accepted  by  the  plaint- 
iff, Ellis,  and  judgment  rendered  accordingly  on  that  day.  The 
complaint  in  this  action  was  filed  on  the  sixth  day  of  June,  1859. 

Hie  plaintiff  insists  that  there  was  no  proof  that  Ellis  advertised 
the  sale  as  required  by  the  power  in  the  mortgage  ;  to  which  Hxe 
defendant  replies  that  no  such  proof  was  necessary,  and,  if  neces- 
sary, the  recital  of  the  fact  in  the  deed  to  Eckstem  is  sufficient 
proof,  and  if  not,  that  it  will  be  presumed.  It  seems  to  be  well 
settled  that  in  sales  of  real  estate  by  Sheriffs,  it  is  only  necessary 
to  prove  their  power  to  sell  by  producing  the  judgment  and  execu- 
tion. (2  Phillips'  Ev.,  C.  H.  k  E.'s  Notes,  364.)  And  it  is  not 
necessary  to  show  that  notice  of  sale  had  been  given  as  required  by 
the  statute,  it  being  considered  as  merely  directory.  (^Smith  v. 
BandaU,  6  Cal.  50 ;  Eaydm  v.  Durdap^  3  Bibb,  216 ;  Hanson 
V.  BameB^  Lessee,  3  Gill  &  Johns.  359.)  We  see  no  good  reason 
why  the  same  rule  should  not  apply  to  deeds  executed  by  private 
individuals  under  a  power,  but  it  seems  to  have  been  decided  oflier- 
wise  in  several  cases.  (Jackson  v.  Clarky  7  Johns.  226 ;  Ormtby 
V.  Tarascm,  3  lit.  404  ;  Denning  v.  Smithy  3  J.  Ch.  332  ;  Sher- 
mm  V.  Dodge,  6  Id.  107.) 

Though  such  is  the  general  rule,  it  has  often  been  qualified  and 
controlled  by  circumstances.  Thus  in  Bergen  v.  Bennett  (1  Caine's 
Cases,  16),  it  was  held  by  Justice  Kent,  that  after  a  mortgagor 
had  lain  by  for  sixteen  years,  he  should  not  then  be  permitted  to 
come  in  and  question  the  legality  of  the  notice  under  which  flie 
property  had  been  sold,  and  every  presumption  was  to  be  made  in 
£ftvor  of  the  notice.    In  tiiat  case  a  less  time  than  that  fixed  by  the 
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Statute  of  Limitatioii  of  New  York  was  held  to  estop  the  party, 
while  in  the  present  case  the  time  during  which  the  mortgagor  has 
lain  by  without  questioning  the  regularity  of  the  sale  far  exceeds 
the  time  fixed  by  our  statute.  So  in  Chray  v.  Gardner  (3  Mass. 
899),  where  the  real  estate  of  an  intestate  had  been  sold  by  the 
administrator,  it  was  held  that  a  great  lapse  of  time  before  the  legal- 
ily  of  the  sale  was  questioned,  the  acquiescence  of  the  heirs,  and 
evidence  of  the  publicity  and  fairness  of  the  sale,  were  held  to  be 
strong  circumstances  to  prove  that  the  sale  was  regular,  and  that  it 
had  been  duly  advertised.  Lapse  of  time  and  acquiescence  in  the 
possession  of  the  purchaser,  have  been  held  sufficient  to  raise  pre- 
sumptions in  favor  of  the  regularity  of  even  tax  sales.  (^Pefepseot 
V.  Banaomj  14  Mass.  145  ;  Bead  v.  Goodyear ^  17  S.  &  R.  350 ; 
Freeman  v.  Thayer^  33  Maine,  76.)  In  the  present  case,  Ellis 
acted  as  a  duly  authorized  agent  of  Sprague,  in  selling  the  prop- 
erty and  making  the  deed,  and  the  presumption  is  that  he  duly  and 
fwthfully  performed  the  duty  required  of  him.  (1  Phillips'  Ev., 
C.  H.  &  E.'s  Notes,  604.)  This  rule  extends  to  every  man,  both 
in  his  official  and  private  character.  So,  too,  it  is  presumed  that  a 
deed  of  a  trustee,  having  power  to  convey  upon  a  certain  contin- 
gency, was  not  given  until  after  the  contingency  happened  (^Mor- 
rison V.  McMillan,  4  lit.  210),  and  it  is  generally  presumed  that 
a  trustee  has  faithfiiUy  executed  his  trust  (Shilknecht  v.  Hast- 
bum,  2  Gill.  &  Johns.  115).  So,  long  acquiescence  by  one,  in  the 
adverse  enjoyment  of  a  right  by  another,  leads  to  the  inference 
that  the  former  has  parted  with  it  in  a  legal  form  ;  and  in  time,  may 
lead  to  the  presumption  of  the  necessary  instruments  of  assurance, 
or  of  the  requisites  to  make  existing  assurances  valid  against  him. 
(1  Phiffips'  Ev.,  C.  H.  &  E.'s  Notes,  609.)  Under  a  deed  from 
executors  authorized  to  sell  the  land  at  public  auction,  the  deed  is 
sufficient  without  showing  that  the  sale  had  been  publicly  made,  for 
the  Court  will  presume  that  the  executors  had  done  their  duty,  and 
had  sold  in  pursuance  of  the  will.  (Tkmipseed  v.  Hawkins,  1 
McCord,  272.)  So,  after  a  great  lapse  of  time,  the  posting  of 
adveriisements  necessary  to  the  regularity  of  a  proprietary  meeting, 
may  be  presumed.  (Society  for  Propagating  the  Gospd  v.  Young, 
2  N.  H.  310.)     So,  of  a  deed  made  by  an  attorney  in  fact ;  long 


Digitized  by 


Google 


692        SUPREME  COURT— JULY  TERM,   1863. 

Simeon  v.  Eckstein. 

acquiescence  of  the  principal  in  the  possession  under  the  convey- 
ance is  evidence  that  the  conditions  on  which  the  attorney  was  to 
make  the  deed  had  occurred,  and  that  he  did  not  transcend  his 
power.  (^McCannell  v.  Bawdry's  ffeirSy  4  Mon.  395.)  So,  long 
possession  under  a  deed  made  by  an  attorney,  the  power  itself  may 
be  presumed.  (6  Martin,  N.  S.  163.)  In  some  peculiar  cases 
this  doctrine  of  acquiescence  has  been  held  to  bar  a  party  of  most 
important  rights,  in  very  short  periods  of  time ;  thus  an  acquies- 
cence of  nine  years  in  a  mining  caae  was  held  sufficient.  (Pren- 
dergast  v.  Thirton^  1  Younge  &  Coll.  Ch.  Cases,  98.)  So,  of  a 
delay  of  two  years.  (  Walker  v.  Jeffreya^  1  Hare,  341 ;  Birmvng' 
ham  Coal  Co,  v.  Lloyd,  18  Vesey,  516.) 

Again,  the  deed  recites  the  fact  that  the  notice  of  the  sale  was 
duly  advertised,  and  this,  it  is  insisted,  is  evidence  of  the  fact.  A 
recital  in  a  deed  of  a  material  fact  is  held  to  be  binding  and  con- 
clusive upon  the  party  reciting  it,  and  against  all  claiming  under 
him,  as  privies  m  blood,  in  estate,  or  in  law.  (1  Phillips'  Ev.,  C. 
H.  &  E.'s  Notes,  473,  Note  130  ;  2  Id.  674,  Note  476 ;  Osborne 
V.  Midicott,  6  Cal.  163.)  In  this  case  the  recital  in  the  deed  of 
Sprague,  by  his  attorney  in  fact,  to  Eckstein,  is  made  by  him  as  the 
grantor,  and  it  is  therefore  binding  upon  him  and  the  plaintiff  who 
claims  under  him  by  privity  of  estate.  It  is  considered  as  an 
admission  on  his  part,  which  the  law  will  not  allow  him,  or  those 
claiming  under  him,  to  deny,  and  it  applies  very  appropriately  to 
the  recital  of  a  fact,  like  the  present,  which  is  supposed  to  be 
peculiarly  within  his  own  knowledge,  or  the  knowledge  of  his  attor- 
ney who  is  acting  for  him.  In  such  case  it  has  been  held  to  be  a 
covenant  of  the  existence  of  a  recited  fact.  (2  Cal.  676,  Note 
476.) 

The  fact  that  this  recital,  admission,  and  representation  of  the 
publication  of  the  notice,  was  made  in  a  deed  executed  by  Sprague's 
agent  and  attorney,  can  make  no  difference,  and  it  is  eqos^y  as 
binding  upon  him  as  though  he  had  himself  executed  the  deed.  It 
was  a  representation  and  admission  by  the  agent  respecting  the 
subject  matter  of  the  agency,  within  the  scope  of  his  powers  as 
agent,  made  at  the  time,  and  in  fact  constituting  a  part  of  the  res 
ffestcB,  and  therefore  is  binding  upon  the  principal.     (Story  on 
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Agency,  Sees.  134, 136.)  And  it  has  been  held  that  eyen  the 
fraudulent  or  negligent  statements,  misrepresentations,  and  conceal- 
ments of  the  agent  will  have  the  same  effect,  in  mauy  cases.  (Story 
on  Agency,  Sec.  139.)  K  the  recital  m  this  case  is  not  true  in 
&ct,  and  the  principal  has  been  injured  thereby,  he  may  haye  a 
remedy  agsdnst  his  agent ;  but  a  Court  of  Equity  will  not  permit 
him,  or  those  claiming  under  him,  to  controyert  or  yitiate  his  own 
deed,  and  thus  perpetrate  a  fraud  upon  an  innocent  purchaser,  who 
bought  and  paid  his  money  in  good  faith,  relying  upon  the  recitals 
in  the  deed  as  eyidence  of  the  yalidity  of  his  title,  and  who  has 
thereby  been  induced  to  expend  money  in  the  improyement  of  the 
property  and  the  payment  of  taxes  thereon.  The  plaintiff  occupies 
no  better  position  than  Sprague.  Eckstem's  deed  was  duly  recorded, 
and  he  had  full  notice  of  the  deed  and  its  recitals,  as  well  by  the 
record  as  by  the  actual  possesion  of  Eckstein. 

It  is  objected,  howeyer,  that  the  defendant,  Solomon  Eckstein, 
did  not  connect  himself  with  the  titie  of  the  grantee  in  the  deed, 
Isaac  Eckstem.  It  can  make  no  difference,  as  far  as  concerns  the 
present  action,  whether  he  did  or  not,  for  it  is  only  necessary  for 
him  to  show  that  the  plaintiff  is  not  entitled  to  the  possession  of  the 
property,  and  tiiis  he  has  done  by  the  deed  from  Sprague  to  Isaac 
Eckstein.  This  is  sufficient  to  defeat  the  plaintiff's  action.  But 
he  has  gone  further,  and  proyed  that  he  was  in  fact  the  real  pur^ 
chaser,  that  he  paid  the  purchase  money,  that  the  deed  was  deliy- 
ered  to  him,  and  that  he  has  taken  and  held  possession  under  it. 
These  facts  yest  a  clear,  equitable  title  in  him,  and  show  that  the 
grantee  named  in  the  deed  is  a  mere  naked  trustee,  holding  the 
legal  titie  for  his  use.  When  a  man  buys  land  in  the  name  of 
another,  and  pays  the  consideration  money,  the  land  will  generally 
be  held  by  the  grantee  in  trust  for  the  person  who  so  pays  the  con- 
sideration money.  This  principle  has  its  origin  in  the  natural  pre- 
sumption, in  the  absence  of  all  rebutting  circumstances,  that  he  who 
supplies  the  money  means  the  purchase  to  be  for  his  own  benefit, 
rather  than  for  that  of  another ;  and  that  the  conyeyance,  in  the 
name  of  the  latter,  is  a  matter  of  conyenience  and  arrangement 
between  tixe  parties,  for  other  collateral  purposes.  (2  Story  on 
Equity,  Sec.  1201 ;  Biddm  y.  Jordan^  21  Cal.  99 ;  WeOs  y. 
Bobinson,  12  Id.  141 ;  Osborne  y.  EndicoU,  6  Id.  163.) 
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The  fact  that  Sprague  admitted  on  the  record,  in  the  suit  on  the 
note,  that  there  was  due  on  the  note  the  sum  of  $8,520,  an  amount 
less  than  its  face,  with  interest  from  the  twentieth  day  of  March, 
1851,  that  being  the  very  day  of  the  sale  of  the  mortgaged  property, 
together  with  the  fact  that  no  foreclosure  of  the  mortgage  was  asked 
for  in  that  suit,  affords  very  strong  presumptive  evidence  that  he 
knew  of  the  sale  of  the  property  mortgaged,  and  of  the  application 
of  the  proceeds  of  the  sale  upon  the  mortgaged  debt.  There  can  be 
no  doubt  that  the  purchase  money  paid  by  Eckstein  was  applied  on 
the  mortgage  debt,  and  was  thus  virtually  received  by  Sprague. 
We  consider  this  receipt  by  him  of  this  purchase  money  as  a  clear 
waiver  by  him  of  all  objections  to  the  sale,  and  as  a  virtual  ratification 
or  acquiescence  in  the  acts  of  his  agent  in  relation  to  the  sale  and 
conveyance.  He  certainly  has  no  right  to  retain  the  purchase  money 
and  at  the  same  time  repudiate  the  deed  for  which  the  money  was 
paid.  He  has  no  right  to  both  the  land  and  the  money.  He  who 
aaks  equity  must  do  equity.  By  receiving  the  money  he  elected  to 
aflSrm  the  sale,  or  he  thereby  at  least  waived  all  objections  to  it,  and 
he  is  estopped  from  afterwards  contesting  its  validity.  (^Farrestier 
V.  Bordman,  1  Story,  52 ;  PcUmerston  v.  Mexford^  4  Denio,  166 ; 
Pickett  V.  Fiersony  17  Vermont,  478.) 

Again,  the  defendant  in  this  case  has  held  the  actual,  adverse, 
and  undisturbed  possession  of  the  premises  for  more  than  six  years, 
a  period  exceeding  the  time  prescribed  by  our  statute  for  the 
enforcement  of  a  right  of  entry,  and  his  possession  cannot,  therefore, 
be  disturbed.  ^^As  a  general  doctrine,  it  has  too  long  been  estal>- 
lished  to  be  now  in  the  least  degree  controverted,  that  what  the 
law  deems  a  perfect  possession,  if  continued  without  interruption 
during  the  whole  period  which  is  prescribed  by  the  statute  for  the 
enforcement  of  the  right  of  entry,  is  evidence  of  a  fee.  Independent 
of  positive  or  statute  law,  the  possession  supposes  an  acquiescence 
in  all  persons  claiming  an  adverse  interest ;  and  upon  this  acqui- 
escence is  founded  the  presumption  of  the  existence  of  some  sub- 
stantial reason  (though  perhaps  not  known)  for  which  the  claim  of 
an  adverse  interest  was  forborne.  Not  only  every  legal  presump- 
tion, but  every  consideration  of  public  policy  requires  that  this 
evidence  of  right  should  be  taken  to  be  of  very  strong,  if  not  of 
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conclusive  force."  And  the  same  doctrine  is  acted  upon  in  a  Court 
of  Equity.  (Angell  on  Limitations,  396,  399,  401 ;  Qrattan  v. 
Wiggins^  ante,')  In  the  present  case,  the  defendant  took  pos- 
session of  the  premises  in  good  faith,  in  the  full  belief  that  he, 
through  his  trustee,  had  a  good  title  to  the  property,  and  with  the 
intention  to  hold  it  against  the  whole  world.  The  deed  under  which 
it  was  taken  purported  to  convey  the  title  in  fee,  and  this  possession 
was  not  only  actual  by  a  substantial  inclosure,  but  it  was  adverse  to 
Sprague  and  all  claiming  under  him,  and  tiie  rest  of  mankind.  It 
was  adverse  in  its  inception  (though  we  do  not  think  that  fact 
essential),  and  has  so  continued  ever  since.  We  think  it  clear  that 
these  facts  constitute  a  full  defense  to  the  claim  of  titie  sought  to 
be  enforced  by  the  plaintiff  in  this  action.  The  Court  therefore 
erred  in  rendering  judgment  for  the  plaintiff,  and  under  the  facta 
should  have  rendered  judgment  for  the  defendant. 

The  judgment  is  therefore  reversed,  and  the  Court  below  is 
directed  to  enter  a  judgment  for  the  defendant  for  his  costs. 


WRIGHT  V.  CARILLO. 

Thb  finding  of  a  jury  npon  a  fact  which  they  are  so  peculiarly  fitted  to  decide 
as  the  genuineness  of  a  signature  to  a  conyeyance,  will  rarely  if  ever  be  inter- 
fered with  on  the  ground  that  such  finding  is  not  warranted  by  the  evidence. 

A  witness  will  not  be  presumed  to  be  interested  because  he  is  shown  to  have  exe- 
cuted a  deed  to  the  party  calling  him  of  the  land  in  controversy,  where  the 
deed  itself  is  not  produced,  and  no  proof  is  made  as  to  the  covenants  which  it 
contained.  The  Court  will  not  presume  that  the  deed  contained  covenants  of 
warranty. 

A  grantor  to  whom  his  grantee  still  owes  a  portion  of  the  purchase  money  may 
remove  his  interest  in  the  controversy  between  the  latter  and  a  third  person  as 
to  the  title  by  executing  to  the  granMfe  a  formal  release  of  all  claims  for  the 
balance  due. 

The  decision  in  Peabody  v.  Pkdps  (9  Cal.  213),  to  the  efiect  that  an  action  for  a 
false  and  fraudulent  representation  as  to  the  naked  fact  of  title  in  the  vendor 
of  real  estate,  cannot  be  maintained  by  the  purchaser  who  has  taken  posses- 
sion of  the  premises  sold  under  a  conveyance  with  express  covenants ;  and 
that  if  a  party  takes  a  conveyance  without  covenants,  he  has  no  remedy  in 
case  of  failure  of  title--commented  on  and  its  correctness  when  applied  to 
cases  of  firand  questioned. 
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Under  Sec.  422  of  the  Practice  Act  as  amended  in  1861,  the  vendee  of  the  defend- 
ant and  vendor  of  the  plaintiff  is,  without  regard  to  his  interest,  admissible 
as  a  witness  for  the  plaintiff  upon  an  issue  as  to  the  genuineness  of  the  defend- 
ant's deed,  where  the  latter  has  been  examined  upon  that  question  on  his  own 
behalf. 

Where  plaintiff  claimed  title  through  a  deed  purporting  to  have  been  made  by  the 
defendant  to  H.  &  N.,  the  genuineness  of  which  was  denied  by  the  answer : 
held,  that  a  declaration  of  defendant  that  he  had  made  a  deed  of  the  land  to 
P.,  in  connection  with  proof  that  P.  had  received  no  deed,  and  had  negotiated 
respecting  the  purchase  with  N.  &  H.,  was  admissible  evidence  for  plaintiff 
as  a  circumstance  tending  to  show  that  the  defendant  had  actually  made  the 
deed  to  N.  &  H.,  and  was  probably  mistaken  as  to  the  grantee. 

Hdd,  further,  that  declarations  made  by  defendant  to  H.  a  few  days  before  the 
date  of  the  deed,  were  admissible  on  the  same  grounds. 

Upon  the  trial  of  an  issue  as  to  the  genuineness  of  a  deed,  the  Court  gave  the  foU 
lowing  instructions  to  the  jury  :  "  If  there  is  a  reasonable  theory  consistent 
with  the  evidence  by  which  the  jury  can  find  in  &vor  of  the  genuineness  of 
the  deed,  and  consistent  with  the  honesty  and  truthfulness  of  all  the  witnesses 
in  the  case,  it  is  the  duty  of  the  jury  to  adopt  that  theory  in  preference  to  one 
by  which  perjury  or  forgery  may  be  involved  on  the  part  of  a  portion  of  the 
witnesses  :"  hdd,  that  there  was  no  error  in  giving  this  instruction. 

Where,  upon  the  trial,  the  genuineness  of  a  signature  is  put  in  issue  and  made 
the  subject  of  proof,  a  new  trial  will  not  be  granted  on  account  of  the  dis- 
covery of  new  evidence  tending  to  prove  the  signature  a  forgery. 

Appeal  from  the  Seventh  Judicial  District. 

The  affidavits  filed  in  support  of  the  application  for  new  trial,  on 
the  ground  of  newly-discovered  evidence  set  foriih,  that  the  affiants 
were  experts,  and  some  of  them  bank-tellers ;  that  they  had  com- 
pared the  genuine  signatures  of  Carillo  with  the  signature  to  the 
deed,  and  that  the  latter  was  a  forgery.  No  evidence  of  experts 
had  been  introduced  on  the  trial.  The  other  facts  appear  in  the 
opinion. 

U.  A.  Latvrencej  for  Appellant. 

I.  The  verdict  is  not  suppoi^d  by  the  evidence.  The  two  par- 
ties to  the  deed,  Carillo  and  Mllar,  both  deny  the  genuineness  of 
their  signatures.  The  other  testimony  in  the  case,  on  the  part  of 
both  plaintiff  and  defendant,  was  testimony  of  an  inferior  grade. 
But  one  or  two  of  the  witnesses  had  ever  seen  Carillo  or  Afillar 
write,  and  the  rest  of  the  testimony  was  confined  to  a  compariscm 
of  the  genuine  signatures  of  these  parties  witii  their  signatures  on 
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the  deed.  No  witness  on  the  part  of  plaintiff  testifies  to  having 
seen  either  of  them  write,  and  their  testimony  does  not  rise  to  the 
dignity  of  rebutting  testimony,  or  create  a  conflict  with  the  testi- 
mony of  Carillo  and  Millar. 

n.     The  Court  erred  in  permitting  witness  Hendley  to  testify. 

1st.  The  deed  from  Hendley  to  plaintiff  is  not  in  the  record.  It 
is  the  best  evidence  bs  to  whether  he  warranted  the  title,  or  con- 
veyed by  a  bargain  and  sale  deed.  He  does  not  testify  as  to  the 
nature  of  the  deed  which  he  gave.  He  is  presumed  to  be  interested 
and  incompetent,  unless  it  appears  that  he  did  not  warrant  the  titie. 
(^Moon  V.  CampheUj  1  Mumf.  600.)  It  has  been  repeatedly  adju- 
dicated that  the  vendor  is  not  a  competent  witness  where  the  valid- 
ity of  the  titie  is  involved.  (BlackweU  v.  AiJdnBon  et  aZ.,  14  Cal. 
470  ;  0^ Biennis  v.  Oorri^  5  La.  Au.  102.)  So  in  regard  to  per- 
sonal property,  the  rule  is  that  the  vendor  in  possession  is  not  a 
competent  witness  for  the  vendee  in  an  action  against  him,  in  whict 
the  titie  to  the  property  is  in  controversy.  (  Whiting  v.  Hdtfwood, 
6  Cush.  82.)  The  reason  of  the  rule  explained  in  Hoe  and  also 
Sanborn  (21  N.  T.  553).  See,  also,  Kmg%bury  v.  Smith  (13 
N.  H.  109). 

2d.  Hendley  was  also  incompetent,  on  account  of  his  liability  to 
plamtiff.  This  pomt  was  expressly  decided  by  Chancellor  Kent  in 
the  case  of  Boberts  v.  Anderson  (3  Johns.  Ch.  371).  The  decis- 
ion there  is  put  upon  the  express  ground,  not  of  an  implied  war- 
ranty, but  of  deceit  or  fraud  practiced  by  the  grantor  upon  her 
grantee.  It  might  well  be  that  a  man  having  no  titie  to  land,  but 
supposing  he  had,  should  convey  to  an  innocent  purchaser  such  titie 
as  he  had  by  quitclaim  deed,  and  be  entirely  innocent  of  any  bad 
faith,  and  therefore  be  protected  fit)m  liability  in  case  of  failure  of 
title.  But  where  a  party  is  himself  the  grantee  in  a  forged  deed, 
and  therefore,  in  contemplation  of  law,  a  particeps  criminis^  he 
cannot  invoke  any  such  protection  for  his  sale,  because  he  is  guilty 
of  a  wrong.  He  has  invested  himself  with  the  appearance  of  titie 
by  a  forgery,  which  fact  he  is  presumed  to  know,  being  a  party  to 
the  forged  deed,  and  against  which  the  doctrine  of  caveat  emptor 
will  not  apply.  The  Court  below  considered  the  case  of  Peabody 
V-  Phelps  (9  Cal.  213)  as  in  conflict  witii  the  foregomg  decision 
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of  Chancellor  Kent,  and  therefore  overruled  the  motion  for  new 
trial. 

We  submit  that  the  learned  Judge  erred  in  the  construction  which 
he  put  upon  that  case.  That  was  a  mere  case  of  failure  of  tiUe, 
and  the  Court  held  that  there  were  no  implied  covenants  beyond 
those  contained  in  the  deed.  But  if  this  Court  should  be  of  the  opin- 
ion that  Peabody  v.  Phdps  is  a  case  in  point,  then  we  respectfuDy 
submit  that  the  case  should  be  reviewed  and  overruled.  (See 
Leonard  v.  Pitney ^  5  Wend.  31 ;  Culver  v.  Avery,  7  Id.  380 ; 
Whitney  v.  Allaire,  1  Coms.  313.)  We  think  the  Court  erred  in 
holding  that  the  question  was  an  open  one  in  the  Courts  of  New 
York.  But  if  so,  it  has  smce  been  decided  adversely  to  the  decia- 
ion  in  Peabody  v.  Phelps,  in  the  case  of  OrandaU  v.  Bryan  (6 
Abb.  Pr.  164),  wherem  the  Court  refers  to  the  foregoing  deciaionB 
as  settling  the  law  on  that  point. 

The  doctrine  of  caveat  emptor  will  not  be  applied  so  as  to  protect 
the  vendor  who  knowingly  defrauds  the  vendee.  (1  ffill.  Vend. 
854.)  It  has  been  applied  only  in  cases  where  there  has  been  no 
fraud.  (^Snyder  v.  Laframbrise,  —  Breese,  268 ;  Fowler  v.  Smtk^ 
2  Cal.  44  ;  Thayer  v.  White,  3  Id.  229  ;  11  Id.  160  ;  DoyU  v. 
Knuff,  3  Scam.  388 ;  2  Hill.  Real  Prop.  319,  Sec.  68  ;  Bate%  v. 
Delavan,  5 ,  209.)  And  a  party  can  repudiate  the  transac- 
tion when  he  discovers  the  fraud,  provided  there  has  been  a  failure 
of  the  whole  consideration.  (^Beese  v.  Gf-ordon,  19  Cal.  147 ;  Al- 
varez V.  Brannan,  7  Id.  603.)  K  there  be  fiuud,  the  purchaser 
can  come  into  equity  for  indemnity  against  eviction,  disturbance,  or 
defect  of  title.  (^Deuston  v.  Morris,  2  Edw.  Ch.  37  ;  3  Cow.  & 
HUl's  Notes,  361-364,  Note  950  ;  Adams'  Eq.  279.)  Thus  the 
verdict  m  this  case  would  create  a  new  responsibiUty,  which  the  law 
would  recognize  and  render  available  in  favor  of  or  reverse  against 
the  witness  Hendley,  and  hence  he  ought  to  have  been  rejected. 
(^Conrad  v.  Kenyon,  5  S.  &  R.  371.)  Again:  The  judgment  in 
this  case  would  be  evidence  for  or  against  him,  provided  Wright 
should  bring  suit  against  him  (Hendley)  to  recover  the  $2,250 
paid,  on  the  ground  of  fiuud. 

in.  The  Court  also  erred  in  permitting  the  witness  Walker,  to 
testify  that  Carillo  had  told  him  that  he  had  deeded  the  land  to 
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Peabodj,  without  the  deed  being  produced  or  its  absence  accounted 
for,  because : 

1.  This  testimony  was  not  cross^xamination.  2.  It  was  clear- 
ly incompetent,  being  m  contravention  of  the  Statute  of  Frauds; 
and  the  declarations  made  were  of  a  vague  character,  in  a  casual 
conversation,  and  do  not  appear  to  have  been  acted  upon.  8. 
The  only  issue  before  the  Court  was  as  to  the  genuineness  of  the 
deed  from  Carillo  to  Neville  and  Hendley,  and  it  was  error  to  allow 
plaintiff  to  make  out  his  case  by  proving  that  Carillo  had  told  wit- 
ness that  he  had  deeded  the  land  to  some  one  else  (Peabody)  than 
Neville  and  Hendley.  Such  testimony  could  do  no  good  to  plaint- 
iff, and  was  certainly  productive  of  harm  to  defendant.  Evidence 
of  a  parol  declaration  of  Penn,  that  the  land  in  dispute  was  sold  to 
the  defendant,  was  refused  by  the  Court,  m  Michardson  v.  Camp- 
bell (1  Dallas,  10).  Parol  declarations  of  one  having  titie  are 
inadmissible  to  prove  or  disprove  titie  or  disclaimer.  (Jackson  v. 
Miller,  6  Cow.  751 ;  Jacksm  v.  Caret/,  16  Johns.  302 ;  2  Kent's 
Com.  478 ;  Bowe  v.  Bradley  et  alS)  4.  They  seek  to  prove  the 
contents  of  the  deed — ^the  date,  and  the  description  of  the  land 
conveyed — by  this  witness,  without  any  foundation  being  laid. 
They  have  neither  proved  the  deed  to  be  lost,  nor  proved  the  exe- 
cution of  the  deed,  nor  called  for  the  subscribing  witness.  To 
admit  the  testimony  under  these  circumstances,  was  in  direct  violar 
tion  of  Sec.  447  oi  the  Practice  Act.  (1  Greenl.  Ev.,  Sec.  95, 
203  ;  Rex  v.  Carunimy  8  East.  77.) 

IV.  The  Court  erred  in  permitting  witness  Hendley  to  testify  to 
a  conversation  had  with  Carillo  prior  to  the  execution  of  the  deed 
from  Carillo  to  Neville  and  Hendley.  This  testimony  could  have 
been  offered  only  on  two  grounds.  1st.  As  independent  evidence 
that  Carillo  had  conveyed  to  Peabody.  In  this  aspect  it  was 
clearly  inadmissible,  as  being  irrelevant  to  the  issue,  and  also  as 
repugnant  to  the  Statute  of  Frauds.  2d.  If  offered  for  the  pur- 
pose of  contradicting  and  impeaching  Carillo,  no  foundation  was 
laid  for  impeaching  him  by  interrogating  him  as  to  these  facts. 

V.  The  Court  erred  in  refusing  the  first  and  second  instructions 
asked  by  defendant,  and  in  giving  the  instruction  asked  by  plaintiff, 
commencing :  <<  K  there  is  a  reasonable  theory  consistent  with  the 
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evidence."  It  is  for  the  jury  ^one  to  weigh  the  evidence ;  the 
Court  cannot  instruct  them  how  they  shall  weigh  it,  or  what  process 
of  reasoning  they  shall  adopt  in  coming  at  their  results.  It  is  for 
them  to  determine  what  credit  they  will  give  to  the  testimony  of 
each  witness,  as  it  is  their  privilege  as  well  as  their  duty  to  reject 
the  testimony  of  a  witness  if  they  are  satisfied,  either  from  his  state- 
ment or  his  manner  on  the  stand,  that  his  testimony  is  untrue ;  and 
this  without  any  reference  to  any  "  theory  "  which  they  may  choose 
to  adopt  in  regsurd  to  the  case.  What  authority  has  the  Judge  to 
charge  them  that  they  must  adopt  a  "  theory  ?"  What  right  has 
he  to  charge  them  that  they  must,  if  possible,  find  in  favor  of  the 
genuineness  of  the  deed,  and  that,  too,  without  submitting  to  them 
the  question  of  £Eu;t  whether  the  deed  had  been  proved  ?  How  can 
he  instruct  them  that  they  must  believe  in  the  honesty  and  truth- 
fulness of  all  the  witnesses  ?  When  stripped  of  all  its  circumlocu- 
tion, it  means,  you  must  find  in  favor  of  the  genuineness  of  the 
deed,  and  was  considered  as  such  by  the  jury. 

VI.  The  aflSdavits  of  Sinton  and  others  are  filed  as  newly-dis- 
covered evidence ;  some  of  whom  testify  that  they  are  bank-tellers, 
and  all  of  them  that  they  are  experts,  and  that  they  have  compared 
the  genuine  signatures  of  Carillo  with  the  signature  to  the  deed, 
and  that  the  signature  to  the  deed  is  a  forgery.  No  experts  were 
examined  on  the  trial.    The  testimony  is  not  cumulative. 

W.  0.  Wallace  and  «7.  Temple^  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  commenced  in  the  District  Court  of  Sonoma 
County  to  quiet  the  titie  to  a  section  of  land  in  the  possession  of 
the  plaintiff,  to  which  the  defendant  claims  title.  The  action  is 
brought  under  Sec.  254  of  the  Practice  Act.  The  complaint 
alleges  that  the  plaintiff  is  the  owner  and  in  actual  possession  of 
the  premises ;  that  defendant  claims  some  estate  or  interest  therein 
adverse  to  tiie  plamtiff,  which  casts  a  cloud  upon  his  titie  and  lessens 
the  value  of  his  estate,  and  prays  that  defendant's  claim  may  be 
declared  invalid.    The  defendant,  by  his  answer,  denied  generally 
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the  allegations  of  the  complaint,  and  averred  that  he  was  and  still 
is  the  owner  in  fee  simple,  and  entitled  to  the  possession  of  the 
premises ;  that  plaintiff's  pretended  tide  is  fraudulent  and  void,  and 
a  cloud  upon  defendant's  title ;  that  plaintiff  unlawfuUj  entered 
npon  the  premises  and  ejected  defendant  therefrom,  and  unlawfully 
withholds  the  possession  from  the  defendant,  and  prays  that  plaint- 
iff's  title  may  be  declared  null  and  void,  and  that  he  be  ordered  to 
deliver  up  the  possession  of  the  premises  to  the  defendant.  The 
plaintiff  filed  a  replication  to  this  answer,  denying  the  allegations 
therein,  and  averring  that  on  the  tenth  day  of  January,  1852,  the 
defendant,  for  a  valuable  consideration,  conveyed  the  premises  to 
Hendley  &  Neville,  from  whom,  through  sundry  mesne  conveyanceS| 
plaintiff  derived  his  tide.  The  whole  case  depends  upon  the  valid- 
ity of  a  certain  deed  from  the  defendant  to  Hendley  &  Neville, 
dated  January  10th,  1852,  the  plaintiff  contending  that  it  was  gen- 
uine, and  the  defendant  that  it  was  a  forgery.  The  following 
special  issue  was,  therefore,  submitted  to  a  jury :  "  Is  the  document 
purporting  to  be  a  deed  from  Joaquin  Carillo  to  John  Hendley  and 
Joseph  N.  Neville,  dated  Jan.  10th,  a.d.  1852,  a  genuine  deed  ?" 

It  was  admitted  by  the  parties  that  prior  to  the  date  of  that 
deed,  Carillo  was  the  owner  of  the  premises  in  controversy,  and 
still  is,  unless  said  deed  passed  the  title ;  that  the  plaintiff  was  in 
the  possession  of  the  premises  and  claiming  titie  under  the  deed. 
The  jury  found  that  the  deed  was  genuine,  and  the  Court  rendered 
a  judgment  for  the  plaintiff.  A  motion  for  a  new  trial  was  made, 
on  various  grounds,  which  was  overruled,  and  the  defendant  takes 
this  appeal  from  the  judgment  and  the  order  overruling  the  motion 
for  a  new  trial. 

The  first  error  assigned  is  that  the  evidence  does  not  support  the 
decision.  The  question  whether  the  deed  fix)m  Carillo  to  Hendley 
&  Neville  was  genuine  or  not  was  a  very  proper  one  to  be  submit- 
ted to  a  jury.  The  jury  in  this  case,  and  also  the  Court,  found  that 
it  was  genuine.  A  large  mass  of  evidence  bearing  upon  the  ques- 
tion was  introduced  by  the  parties,  and  under  these  circumstances 
it  would  require  a  very  strong  showing  against  the  verdict  of  the 
jury  and  the  finding  of  the  Court  to  induce  us  to  hold  that  the 
decision  was  contrary  to  the  evidence.  Carillo  was  himself  made  a 
39 
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witness  on  his  own  behalf,  and  in  answer  to  a  question  whether  he 
signed  the  deed  or  not,  he  says :  "  I  see  here  the  name  of  Joaquin 
Carillo,  but  I  do  not  believe  that  it  is  my  signature."  This  is  the 
strongest  statement  in  all  his  testimony  against  the  genuineness  of 
the  signature.  He,  of  all  others,  should  best  know  whether  it  was 
his  or  not.  It  is  a  matter  peculiarly  within  his  own  knowledge,  and 
yet  he  only  testifies  that  he  "  believes  "  it  is  not  his.  The  deed 
purported  to  have  been  acknowledged  before  J.  M.  Miller,  a  Jus- 
tice of  the  Peace  of  Sonoma  Couniy.  The  attesting  witnesses  to 
the  deed  are  E.  T.  Peabody  and  J.  M.  Miller.  Miller  was  exam- 
ined as  a  witness,  and  when  asked  whether  the  signatures  attached 
to  the  deed,  and  purporting  to  be  his,  were  genuine,  he  replied : 
"  It  is  my  belief  it  is  not."  Here  this  witness  also  testified  upon 
belief  to  a  matter  which  was  within  his  knowledge.  It  is  unneces- 
sary for  us  to  refer  to  the  mass  of  testimony  in  the  record  bearing 
upon  this  point.  The  evidence  was  conflicting,  and  there  is  not 
such  a  preponderance  of  evidence  against  the  verdict  of  the  jury 
and  finding  of  the  Court  as  will  justify  this  Court  in  setting  aside 
the  verdict,  or  reversing  the  judgment  on  this  ground.  Indeed  we 
are  inclined  to  hold  tiiat  the  weight  of  testimony  is  in  favor  of  the 
verdict  and  judgment.  So  much,  in  such  cases,  depends  upon  the 
manner  of  the  witnesses  in  testifying,  to  enable  a  Court  to  judge  of 
the  extent  of  credit  to  be  given  to  their  evidence,  and  on  the  com- 
parison of  admitting  genuine  signatures  and  other  evidence  of  a  like 
character,  which  is  not  and  cannot  be  brought  before  an  Appellate 
Court,  that  we  should  hesitate  long  before  setting  aside  a  verdict  or 
finding  upon  a  point  like  the  one  now  before  us. 

The  next  error  assigned  is  that  the  Court  below  erred  in  admit- 
ting Hendley  as  a  witness  to  testify  on  behalf  of  the  plidntiff. 
Hendley  was  one  of  the  vendors  who  sold  and  conveyed  the  land  to 
the  plaintiff,  but  the  deed  executed  by  him  was  not  introduced  in 
evidence.  Appellant  contends  that  the  Court  should  have  pre- 
sumed that  he  was  interested  and  incompetent,  unless  it  was  made 
to  appear  that  he  did  not  warrant  the  title,  and  that  it  is  to  be  pre- 
sumed that  the  deed  contained  covenants  of  warranty.  We  know 
of  no  rule  of  law  justifying  such  a  presumption.  The  plaintiff  offered 
the  witness,  and  as  he  was  not  a  party  to  the  action  the  presump- 
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tion  was  that  he  was  competent ;  and  as  the  defendant  objected  to 
his  testifying  on  the  ground  of  incompetency,  it  was  for  him  to  sus- 
tain his  objection  by  proper  proof,  and  if  the  alleged  ground  of  his 
incompetency  was  that  he  was  interested  in  the  result  of  the  suit  in 
favor  of  the  party  offering  him,  by  reason  of  having  warranted  the 
title  to  the  plaintiff,  that  fact  diould  have  been  shown  by  the 
defendant  by  proper  proof;  and  the  mere  fact  that  the  witness  exe- 
cuted a  deed  to  the  plaintiff  for  Hie  premises  is  no  proof  that  such 
deed  contained  covenants  warranting  the  titie,  nor  will  the  Court 
presume  that  it  contained  such  covenants.  It  is  because  a  vendor 
of  real  estate  is  liable  upon  his  covenants  of  warranty,  and  is  there- 
fore interested  in  defending  the  titie  of  his  vendee,  that  he  is 
excluded  from  being  a  witness  for  his  vendee.  (BlachweU  v. 
AtUmm,  14  Cal.  470.) 

The  examination  of  Hendley  on  his  voir  dire  disclosed  the  fact 
that  $2,500  of  the  purchase  money  due  from  the  plaintiff  to  the 
witness  had  not  been  paid,  but  the  witness  had  canceled  the  debt 
by  writing  the  word  "  canceled  "  across  the  face  of  the  note,  dair 
ing,  signing,  and  delivering  it  to  plaintiff's  attorney.  Defendant 
objected  that  the  plaintiff  was  still  liable  to  the  witness,  notwith- 
standing the  cancellation  and  delivery  of  the  note,  and  he  was 
incompetent  on  the  ground  of  interest.  But  the  record  discloses 
the  fact  that  the  witness,  while  the  objection  to  his  competency  was 
being  argued  to  the  Court,  executed  to  the  plaintiff  a  formal  release 
of  his  liability,  and  thereupon  the  Court  overruled  the  objection. 
We  see  no  error  in  this.  Even  if  the  cancellation  of  the  note  and 
its  delivery  thus  canceled  to  the  plaintiff,  or  his  attorney,  for  the 
very  purpose  of  discharging  plaintiff  from  his  liability,  did  not  have 
that  effect,  which  point  we  do  not  pass  upon,  still  the  formal  release 
would  be  sufficient  to  remove  all  objection  on  this  ground. 

Sut  it  is  also  urged  that  Hendley  was  an  incompetent  witness,  on 
the  ground  that  he  was  liable  for  the  amount  of  the  purchase  money 
($2,250)  paid  him  by  the  plsunldff,  in  case  the  latter  should  &il 
in  this  action.  It  is  contended  that  Hendley,  being  one  of  the 
grantees  in  the  deed  alleged  to  have  been  forged,  is,  m  contemplar 
tion  of  law,  a  party  to  the  crime ;  that  his  titie  was  thus  acquired 
by  crime  and  fraud,  and  that  he  was  guilty  of  a  further  fi^ud  and 
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deceit  in  selling  and  conveying  to  the  plmtiff,  and  that  plaintiff  has 
a  good  cause  of  action  agpdnst  him  to  recover  back  the  $2,250  pur- 
chase money  paid  by  him,  on  the  ground  of  such  fraud  and  deceit 
in  the  sale. 

In  reply  to  this,  the  respondent  cites  the  case  of  Peahody  v. 
Phelpi  (9  Cal.  213),  where  it  was  held  that  an  action  for  a  false 
and  fraudulent  representation  as  to  the  naked  fact  of  title  in  the 
vendor  of  real  estate  cannot  be  maintamed  by  the  purchaser  who 
has  taken  possession  of  the  premises  sold  under  a  conveyance  with 
express  covenants ;  and  that  if  a  party  takes  a  conveyance  without 
covenants,  he  is  without  remedy  in  case  of  failure  of  title ;  if  he 
takes  a  conveyance  with  covenants,  his  remedy,  upon  failure  of 
title,  is  confined  to  them.  In  answer,  the  appellant  contends  that 
the  case  of  Peahody  v.  Phdps  is,  upon  this  point,  in  direct  conflict 
with  the  decision  of  Alvarez  v.  Brarman  (7  Cal.  503)  and  the 
whole  current  of  authorities,  and  he  asks  us  to  review  and  overrule 
this  decision  in  Peahody  v.  Phelps,  That  case  was  decided  after 
a  full  and  elaborate  discussion  of  the  points  involved,  and  this  ques- 
tion seems  to  have  been  fully  considered  by  the  Court.  Under 
these  circumstances  we  should  hesitate  long  before  overruling  it, 
and  then  only  upon  being  fully  satisfied  that  the  Court  had  departed 
from  and  violated  a  well-established  rule  of  law,  and  that  the  evils 
likely  to  flow  from  it  were  great.  Instability  and  uncertainty  in 
judicial  decisions,  especially  those  relating  to  titles  of  real  estate, 
are  great  evils  in  any  country.  Upon  no  question  is  a  community 
more  sensitive  than  upon  those  which  affect  tiie  titles  to  their  homes, 
and  in  none  should  greater  care  and  caution  be  observed  by  Courts 
in  their  adjudications.  The  prosperity  and  progress  of  a  country 
depends  so  much  upon  the  validity  of  its  land  tities  that  no  Court 
can  be  justified  in  overturning  long-settled  principles  of  law  relating 
to  them,  unless  compelled  to  do  so  by  the  plainest  dictates  of  reason 
and  justice.  The  reports  of  judicial  decisions  are  full  of  overruled 
cases.  The  highest  Courts  and  the  ablest  Judges  have  repeatedly 
overruled  and  changed  their  own  decisions,  and  this  Court  has 
been  no  exception.  Human  judgment  is  imperfect,  and  errors  are 
a  necessary  consequence.  Still,  it  is  oflen  better  to  submit  to  the 
evils  arismg  from  erroneous  'decisions,  in  view  of  the  advantages 


Digitized  by 


Google 


SXJPREME  COURT-nJULY  TERM,   1863.        605 

Wright  V.  Carillo. 

arising  from  certainty  and  stability,  rather  tiian  encountering  the 
often  greater  evils  flowing  from  the  fickleness  and  inconsistency  of 
Courts.  Under  the  system  of  this  State,  by  which  frequent  changes 
of  Judges  take  place  in  this  Court,  it  is  of  special  importance  that 
we  adhere  to  settled  decisions,  so  far  as  a  due  regard  to  right  and 
justice  will  permit,  to  avoid  the  danger  of  creating  a  feverish  state 
of  uncertainty  in  the  public  mind.  Courts  should  carefully  adhere 
to  those  well-established  principles  and  rules  of  law,  to  be  found  in 
the  adjudications  of  the  English  and  American  Courts,  which  form 
the  basis  of  our  system  of  jurisprudence.  To  these  we  look  for  that 
certainty  so  essential  in  legal  matters,  and  upon  which  the  pros- 
perity of  a  community  so  much  depends.  No  Court  should  there- 
fore depart  fit)m  these  wcU-settied  principles,  unless  they  are  clearly 
and  plainly  inapplicable  to  our  circumstances  and  condition,  or 
opposed  to  the  laws  of  the  State.  The  appellant  contends  that 
this  decision,  in  the  case  of  Peabody  v.  Phdps^  is  a  plain  departure 
from  these  well-settled  principles  of  law,  unjustiy  afiecting  the 
rights  of  innocent  persons,  and  screening  the  defrauder  and  de- 
ceiver. There  are  certainly  very  strong  reasons  for  contending 
that  a  person  obtaining  money  by  false  and  fraudulent  representa- 
tions respecting  his  titie  to  land  should  be  compelled  to  repay  it,  as 
much  so  as  the  seller  of  a  horse  or  other  personal  property,  and  the 
fact  that  the  vendee  has  neglected  to  secure  himself  by  proper 
covenants  of  warranty  should  be  no  defense.  The  fraud  may  have 
been  perpetrated  and  falsehood  employed  for  the  very  purpose  of 
inducing  the  vendee  to  take  the  conveyance  without  any  or  with 
insufficient  covenants.  That  fraud  has  been  successful  has  never 
been  supposed  to  deprive  the  party  defrauded  of  all  remedy.  The 
power  of  a  Court  of  Equity,  as  well  as  of  Law,  has  heretofore  been 
considered  most  potent  in  such  cases ;  but  if  such  be  the  law,  they 
are  powerless  in  the  most  aggravated  cases  of  deceit.  The  ruling 
upon  this  point  in  Peabody  v.  Phelps  is  clearly  in  conflict  with  the 
decision  in  Alvarez  v.  Brannan  (7  Cal.  503),  and  it  should  be 
reinvestigated  in  some  case  where  it  can  properly  be  adjudicated 
and  upon  a  full  argument  of  the  question.  In  this  case,  it  comes 
before  us  mdirectly ;  and  in  the  view  we  take  of  the  admissibility 
of  this  witness,  it  is  not  necessary  to  be  determined.    Here,  Carillo, 
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flie  vendor,  was  examined  as  a  witness  on  his  own  behalf,  under  the 
amendment  of  1861  to  Sec.  422  of  the  Practice  Act,  to  impeach 
his  own  deed,  and  we  think  it  clear  that  the  plaintiflF,  who  was  not 
himself  cognizant  of  the  transaction,  had  a  right  to  examine  Hend- 
ley,  one  of  the  vendees  in  the  deed,  without  regard  to  the  question 
of  interest.  He  is  "  an  adverse  pariy  or  person  in  interest,"  within 
the  mtent  and  meaning  of  the  statute.  The  amendment  is  careful 
to  provide  that  when  one  party  to  a  transaction  testifies  on  his  own 
behalf  the  other  or  adverse  party  in  the  same  transaction  shall  also 
be  allowed  to  testify ;  and  in  case  one  party  is  dead,  then  that  the 
other  shall  not  be  admitted  as  a  witness.  We  therefore  see  no  error 
in  permitting  this  witness  to  testify. 

The  next  assignment  of  error  is  in  permitting  Walton  to  testify 
that  Carillo  had  told  him  that  he  had  deeded  the  land  to  Peabody 
and  the  time  he  so  told  him.     We  see  no  valid  objection  to  thb 


Carillo's  statements  about  having  executed  a  deed  or  deeds  to 
this  land  were  admissible,  as  circumstances  to  show  that  this  deed 
to  Hendley  &  Neville  was  in  fact  executed  by  him,  and  that  he 
was  mistaken  as  to  the  name  of  the  grantee.  We  understand  this 
evidence  to  have  been  offered  by  tiie  plaintiff,  as  admissions  by  the 
defendant  upon  this  subject,  and  not  for  the  purpose  of  proving  a 
deed  to  Peabody,  or  its  contents,  if  any  such  ever  existed.  The 
evidence  of  Hendley,  respecting  a  conversation  he  had  with  Carillo 
a  few  days  before  the  date  of  the  deed,  was  also  objected  to,  but 
we  can  see  no  error  in  its  admission.  It  does  not  seem  to  have 
been  offered  to  prove  a  deed  to  Peabody,  or  for  the  purpose  of  con- 
tradicting or  impeaching  Carillo,  but  merely  to  connect  the  deed  to 
Hendley  &  Neville  with  the  agreement  by  Carillo  to  convey  a  tract 
of  land  to  Peabody,  and  to  show  that  Carillo  knew  of  the  arrange- 
ment between  Peabody  and  Hendley  &  Neville,  by  which  the  deed 
was  made  to  the  latter  and  not  to  the  former.  It  also  tended  to 
show  how  Carillo  might  have  been  mistaken  m  supposing  tliat  he 
had  made  the  deed  to  the  former  instead  of  the  latter. 

The  appellant  also  assigns  for  error  the  refusal  of  the  Court  to 
^e  the  following  instructions  asked  by  the  defendant :  ^^  1st,  that 
i£  the  jury  believe  from  the  evidence  that  the  pretended  deed  from 
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Joaquin  Carillo  to  Neville  &  Hendley  was  not  executed  in  any 
particular  as  it  now  appears  on  its  face,  they  are  to  presume  that  it 
is  all  false ;  2d,  that  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  has  failed  to  prove  any  of  the  signatures  to  said  deed  to  be 
genuine,  the  jury  should  say  that  the  said  deed  is  not  genuine." 
We  see  no  error  in  refusing  to  ^ve  the  instructions  as  thus  asked 
for.  It  is  also  urged  that  the  Court  erred  in  giving  the  following 
instruction  asked  for  by  the  plaintiff:  ^'  If  there  is  a  reasonable 
theory,  consistent  with  the  evidence,  by  which  the  jury  can  find  in 
favor  of  the  genuineness  of  the  deed,  and  consistent  with  the  hon- 
esty and  truthfulness  of  all  the  witnesses  in  the  case,  it  is  the  duiy 
of  the  jury  to  adopt  that  theory  in  preference  to  one  by  which  per- 
jury or  forgery  may  be  involved  on  the  part  of  a  portion  of  the  wit- 
nesses."    We  see  no  error  in  giving  this  instruction. 

The  last  assignment  of  error  is  that  the  defendant  has  newly-dis- 
covered evidence,  set  forth  in  the  affidavits  of  R.  H.  Sinton,  B.  B. 
Nesbitt,  J.  R.  Fitch,  Chas.  H.  Horton,  and  J.  M.  Neville,  which 
he  desires  to  introduce.  This  testimony  all  relates  to  the  genuine- 
ness of  the  signature  of  Carillo  to  the  deed  to  Hendley  &  Neville, 
and  is  therefore  clearly  cumulative,  and  it  affords  no  just  ground  for 
a  new  trial  of  the  cause. 

It  may  be  doubtful  whether  this  action  lies  under  the  circum- 
stances of  this  case ;  but  as  no  question  of  that  kind  was  raised  by 
the  counsel  for  the  appellant,  either  in  the  Court  below  or  in  this 
Court,  we  merely  refer  to  it  that  it  may  not  be  treated  as  a  prece- 
dent in  any  future  case. 

The  judgment  is  affirmed. 


WILLIS  V.  WOZENCRAFT. 

A  HXBB  equitable  title  to  land,  if  of  sach  a  chaiacter  as  in  equity  entitles  the 
holder  to  possession,  is  a  sufficient  defense,  under  our  system  of  practice^  to 
an  action  for  the  possession  brought  by  the  holder  of  the  legal  title. 

Whenever  a  right  claimed  under  the  rules  of  the  common  law  is  denied,  governed, 
or  controlled  by  the  principles  administered  by  Courts  of  Equity  the  latter 
will  prevail  over  the  former. 
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The  plaintiff,  to  recoyer  in  ejectment,  most  show  both  a  leg^l  and  equitable  title, 
or  right  of  possession.  From  proof  of  the  legal  title  a  right  of  possession 
will  be  presumed,  bnt  the  presumption  may  be  rebutted  by  proof  of  an  equita- 
ble title  in  another  of  a  character  to  carry  the  right  of  possession. 

Where  one  contracting  for  the  purchase  of  land  received  the  possession  with  a 
bond  for  a  deed  upon  payment  of  the  purchase  money,  and  containing  a  stip- 
ulation that  the  purchaser  was  in  possession  and  entitled  to  the  rents  and 
profits  :  held,  in  an  action  of  ejectment  against  the  vendee  remaining  in  pos- 
session by  a  subsequent,  purchaser  from  the  vendor  with  notice,  that  the 
defendant  should  prevail  without  reference  to  the  payment  or  non-payment  of 
the  purchase  money. 

The  doctrine  of  Gaven  v.  Hagen  (15  Cal.  208),  that  a  vendee  of  real  estate  under 
a  contract  of  purchase,  which  is  silent  as  to  the  possession,  has  no  right  to 
the  possession  until  a  performance  of  the  conditions  prescribed  by  the  contract 
to  entitle  him  to  a  deed,  commented  upon  and  questioned. 

Appeal  £rom  the  First  Judicial  District. 

The  following  is  the  instrument  executed  March  20th,  1858,  by 
Deputy  to  Wozencraft,  defendant : 

"  Know  all  men  by  these  presents,  that  I,  William  C.  Deputy,  of 
the  Couniy  of  San  Bernardino  and  State  of  California,  party  of  the 
first  part,  am  held  and  firmly  bound  unto  Oliver  M.  Wozencraft,  of 
the  county  and  State  aforesaid,  party  of  the  second  part,  in  the 
sum  of  one  thousand  and  eight  hundred  and  seventy-five  dollars  to 
be  paid  to  said  party  of  the  second  part,  his  heirs  or  assigns,  to 
which  payment  well  and  truly  to  be  made,  I  do  hereby  bind  myself, 
my  heirs,  executors,  and  administrators,  and  each  of  them,  firmly 
by  these  presents.  The  condition  of  this  obligation  is  such,  that 
whereas  the  said  party  of  the  second  part  having  this  day  con- 
tracted with  the  party  of  the  first  part  to  purchase  of  him  an  undi- 
vided half  of  all  that  piece  or  parcel  of  land  lying  and  bemg  situate 
in  the  City  and  County  of  San  Bernardino  and  State  of  Califomia, 
and  known  on  the  official  map  of  said  city,  recorded  in  the  office  of 
the  Recorder  of  said  county,  as  lots  one  (1),  two  (2),  three  (3), 
four  (4),  seven  (7),  and  eight  (8),  in  block  eighteen,  and  is  this 
day  in  peaceable  possession  of  said  premises  in  common  with  said 
party  of  the  first  part,  with  the  full  right  to  an  undivided  half  of 
all  the  rents  and  profits  of  said  premises  fi'om  and  after  this  date, 
and  has  for  the  purchase  thereof  executed  and  delivered  to  the 
party  of  the  first  part  his  certain  promissory  note,  bearing  even 
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date  herewith,  for  the  fiill  sum  of  one  thousand,  eight  hundred  and 
seventy-five  dollars  as  the  price  of  said  land,  the  said  note  being 
due  and  payable  as  follows,  to  wit:  twelve  months  after  date. 
Now  on  the  payment  of  the  said  note,  principal  and  interest,  and 
one-half  of  all  the  taxes  assessed  on  said  premises  from  and  after 
this  present  date  by  the  said  party  of  the  second  part,  his  heirs  or 
assigns,  to  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  or  assigns,  if  the  said  party  of  the  first  part  shall 
and  does  make,  execute,  and  acknowledge  or  cause  to  be  a  good 
and  sufficient  deed,  conveying  and  confirming  unto  the  party  of  the 
second  part,  his  heirs  and  assigns,  an  absolute  and  indefeasible 
estate  of  inheritance  in  fee  simple,  clear  of  all  incumbrances,  with 
general  warranty,  of,  in,  and  to  the  said  one  undivided  half  of 
said  lots  one  (1),  two  (2),  three  (3),  four  (4),  seven  (7),  and 
eight  (8)  of  land  heretofore  described  with  the  appurtenances, 
then  the  above  obligation  to  be  void,  or  otherwise  it  shall  be  and 
remain  of  full  force  and  virtue. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
twentieth  day  of  March,  in  the  year  one  thousand  eight  hundred 
and  fifty-eight.  W.  C.  Deputy." 

This  instrument  was  duly  acknowledged,  and  on  the  third  day  of 
May,  1868,  recorded  in  the  office  of  the  County  Recorder. 

The  Court,  by  whom  the  cause  was  tried  without  a  jury,  found 
as  facts,  among  others,  that  Deputy  was  at  the  time  of  the  execu- 
tion of  the  above  instrument  the  owner  in  fee  of  the  premises ;  that 
he  subsequently  conveyed  to  Shackleford  and  he  to  plaintiff;  that 
about  the  middle  of  September,  1858,  the  plaintiff  entered  into  and 
occupied  certain  rooms  in  one  of  the  buildings  upon  the  premises, 
and  "  continued  in  possession  of  the  same  imtil  February,  1859 ;" 
that  defendant  "  was  in  possession  on  the  twentieth  day  of  March, 
1858,  and  has  been  in  possession  thereof  since  said  date,  is  now  in 
possession  thereof  holding  adversely  to  the  plsdntiff,  and  derives  true 
title  to  an  undivided  half  of  the  premises." 

All  other  material  facts  are  stated  in  the  opinion.  Plaintiff  had 
judgment  in  the  Court  below  and  defendant  appeals. 


S.  Heydenfeldtj  for  Appellant. 
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The  bond  from  Deputy  to  defendaat  was  more  than  a  mere  agree- 
ment to  convey,  it  was  an  admission  or  acknowledgment  of  the  right 
of  possession,  and  its  operation  was  to  convey  the  right  of  posses- 
don.  It  is  true  that  the  right  to  a  conveyance  was  dependent 
upon  the  payment  of  the  purchase  money,  but  the  right  of  posses- 
sion was  not,  that  was  independent  and  could  only  be  defeated  by 
enforcing  the  equitable  lien  for  the  purchase  money,  and  having  a 
judicial  sale  of  the  premises.  The  parties  have  made  their  contract. 
Legally,  one  of  the  conditions  which  induced  defendant  to  enter 
into  the  agreement  was,  the  unconditional  conveyance  of  the  right 
of  possession ;  this  right  could  not  be  forfeited  by  the  non-payment 
of  the  purchase  money,  because  there  was  no  such  stipulation. 
The  agreement  being  recorded,  was  notice  not  only  of  the  condir 
tional  undertaking  to  convey,  but  also  of  the  unconditional  right  of 
possession  which  it  particularly  recites.  Besides,  the  vendor  has 
not  complained  of  the  non-payment  of  the  purchase  money,  and 
indeed  his  sale  to  the  plaintiff  took  place  six  months  before  the 
purchase  money  from  the  defendant  was  due.  The  defendant, 
therefore,  has  under  his  contract  the  legal  right  of  possession,  and 
cannot  be  ejected.  The  plaintiff  may  have  the  legal  title,  but 
could  only  take  it  subject  to  defendant's  right  of  possession  to  one- 
half ;  and  as  the  plaintiff  sued  for  the  whole,  and  shows  only  a 
right  to  recover  an  imdivided  half,  her  action  must  fail,  and  the 
defendant  is  entitied  to  judgment,  at  any  rate  she  can  only  be 
entitied  to  judgment  for  one-half. 

Stanly  ^  Hays^  for  Respondent. 

I.  The  agreement  between  Deputy  and  defendant  was  cleariy 
inadmissible,  it  being  foreign  to  the  issue  raised  by  the  answer. 
The  first  rule  governing  the  production  of  evidence  is,  '^  that  the 
evidence  offered  must  correspond  with  the  allegations,  and  be  con- 
fined to  the  point  in  issue."  (1  Greenl.  Ev.  Sec.  61 ;  Cowan 
V.  Price,  1  Bibb,  175 ;  Marehead  v.  JBotfer,  Id.  317 ;  2  Id. 
4,7.) 

n.  Conceding,  for  the  purposes  of  the  argument,  that  the  bond 
was  admissible,  defendant  did  not  show,  nor  even  attempt  to  show, 
that  he  had  complied  or  offered  to  comply  with  the  condition  pre- 
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cedent  which  he  was  to  perform  in  order  to  entitle  him  to  a  convey- 
ance, or  to  enable  him  to  obtain  any  benefit  firom  the  agreement. 

The  instrument  by  its  very  terms  makes  ''  the  payment  of  the 
note,  principal  and  interest,  and  one-half  of  all  the  taxes  assessed  on 
said  premises,"  a  positive  condition  to  be  performed  before  Wozen- 
crafb  was  entitled  to  a  conveyance ;  and  the  rule  is  well  settled 
that  a  party  seeking  to  avail  himself  of  a  contract  containing  such 
a  condition  is  entitied  to  no  relief  ^'  unless  he  has  shown  himself 
ready,  desirous,  prompt,  and  eager  "  to  perform  the  condition- 
It  is  said  that  to  enable  Mrs.  Willis  to  succeed  in  this  action 
she  must  have  been  the  owner  of  the  note,  and  must  have  demanded 
payment  and  been  refiised.  We  respectfully  submit,  that  the  rule 
of  law  is  directiy  tiie  converse  of  that  stated,  and  this  Court  has  so 
expressly  decided. 

In  Knowles  v.  Shreve  (17  Cal.  275),  where  the  bond  was  almost 
identical  with  the  one  under  consideration,  this  Court  held,  that  it 
was  necessary  to  prove  a  demand  by  tiie  obligees  upon  the  obligor, 
to  make  the  deed,  and  say :  ''  the  weight  of  authority  is,  that  a 
demand  must  be  made."  And  in  FnUer  v.  Hvhbard  ^  WiUiams, 
(6  Cowen,  13)  it  was  decided  that  where  one  agrees  to  convey 
land  on  the  payment  of  money,  the  vendee  must  not  only  tender  or 
pay  the  money,  but  he  must  demand  a  conveyance. 

in.  While  it  is  true  that  the  vendee  is  treated  in  equity  as  the 
equitable  (Twner  of  the  land,  but  this  is  only  for  some  purposes 
(such  as  devise,  descent,  specific  performance,  etc.),  but  not  for  any 
purpose  relating  to  any  question  fafarly  involved  in  this  case.  Equity 
does  not  regard  him  as  entitied  or  as  having  any  right  to  the 
possession,  nor  would  equity  tolerate  him  in  possession  for  a  moment, 
unless  it  were  with  the  assent  of  the  vendor.  A  simply  contract 
to  convey  at  some  future  time,  silent  about  possession,  gives  the 
vendee  no  right  whatever  to  enter  into  the  possession  or  intermed- 
dle with  the  land  in  any  way.  (^Suffem  v.  Tatonaend^  9  John.  85 ; 
Spencer  v.  Tobet/,  22  Barb.  260 ;  Cooper  v.  Stower,  9  John.  331 ; 
Kelloffg  V.  Kelhffg^  6  Barb.  S.  C.  116 ;  Talbot  v.  Chamberlain, 
3  Paige's  Ch.  219.) 

It  is  true,  that  the  contract  in  the  case  at  bar  does  give  the  right 
of  possession  to  the  vendee,  but  that  right  only  extends  and  was 
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only  intended  to  extend  until  the  purchase  money  became  due, 
when  if  not  paid,  the  possession  reverted  to  the  vendor.  This  is  the 
fair  interpretation  of  the  contract,  and  the  only  one  the  law  can  pat 
on  it.  (See  Wright  v.  Moore,  21  Wend.  230 ;  Mtchdl  v.  De 
Roche,  1  Yates,  12.) 

That  an  action  for  rents  and  profits  or  use  and  occupation  will 
not  lie  against  a  vendee  is  undisputed,  as  the  relation  of  landlord 
and  tenant  can  only  exist  by  express  or  implied  agreement.  The 
vendee  entering  with  the  consent  of  the  vendor,  at  most,  only  estab- 
lishes a  quasi-tenancy  at  will,  and  the  moment  he  neglects  to  com- 
ply with  his  contract  he  can  be  treated  as  a  trespasser.  (See 
Smith  V.  Stewart,  6  John.  46,  where  the  doctrine  is  thoroughly 
examined ;  all  the  New  York  cases  on  this  point  will  be  found  c<^ 
lected  in  Jdckson  v.  Miller,  7  Cow.  747.) 

At  common  law  a  tenant  at  will  was  not  entitled  to  notice  to 
quit.  Argudh  v.  Edinger  (10  Cal.  159)  simply  decides  that  the 
taking  possession  by  a  vendee,  imder  a  parol  agreement  to  purchase, 
is  a  sufficient  part  performance  to  take  the  contract  out  of  the 
operation  of  the  Statute  of  Frauds.  The  case  of  Wright  v.  Moore 
(21  Wend.  230)  is  in  point,  and  setties  the  law  applicable  to  tiiis 
case  to  be  as  claimed  by  respondent. 

It  has  been  admitted  all  through  this  case,  that  the  right  to  a 
conveyance  depended  upon  the  payment  of  the  purchase  money. 
How  can  it  reasonably  be  said,  that  after  the  time  of  psC^ment  had 
elapsed,  and  no  payment  been  made,  that  the  appellant  could  right- 
fully continue  in  possession  ?  Possession  is  the  only  value  that 
title  gives.  According  to  the  position  assumed  the  defendant  was 
properly  in  possession  after  non-payment  with  a  right  to  continue 
such  possession.  What  then  becomes  of  plaintiff's  tide  ?  Is  it  to 
be  a  mere  barren  titie  producing  no  fruits  ?  Giving  the  right  of 
possession  to  the  defendant  would  be  virtually  divesting  the  plaintiff 
of  her  title ;  she  would  retain  the  shadow,  while  the  defendant 
enjoyed  the  substance.  He  who  seeks  equity  must  do  equity,  is  a 
familiar  maxim ;  and  the  appellant  not  having  offered  to  pay  the 
note  given  for  the  purchase  money,  is  not  entitled  to  the  equitable 
interposition  of  the  Court.  While  it  is  true  that  equity,  under 
certain  circumstances,  treats  things  as  done  where  they  are  only 
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agreed  to  be  done,  yet  it  is  equally  true  ''  that  nothing  is  looked 
upon  in  equity  as  done  but  what  ought  to  be  done,"  and  the  appel- 
lant not  having  complied  with  his  agreement  cannot  ask,  nor  ought 
the  Court  to  consider  the  conveyance  as  made. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Norton,  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  several  lots  in  the 
City  of  San  Bernardino,  the  plaintiff  in  her  complaint  claiming  to 
be  the  owner  of  the  whole  interest  in  them.  The  defendant  in  his 
answer  sets  forth  that  on  the  twentieth  day  of  March,  1858,  one 
Deputy  was  the  owner  of  the  premises  ;  that  on  that  day,  Depuiy 
sold  and  conveyed  the  undivided  half  of  the  premises,  by  an  agree- 
ment duly  executed,  acknowledged,  and  recorded,  to  the  defend- 
ant, and  under  it  he  entered  and  ever  since  has  held  the  lawful 
possession.  The  case  was  tried  by  the  Court,  who  found  for  the 
plaintiff,  and  rendered  judgment  accordingly  for  the  restitution  of 
the  possession  of  the  entire  estate  to  the  plaintiff. 

Both  parties  claim  title  imder  Deputy.  On  the  twentietii  day 
of  March,  1868,  Depuiy  executed  to  the  defendant  a  title  bond,  in 
the  penal  sum  of  $1,875,  by  the  conditions  of  which,  after  setting 
forth  that  the  defendant  had  contracted  to  purchase  of  him  the 
undivided  half  of  the  lots  in  controversy,  and  that  the  defendant 
was  that  day  in  peaceable  possession  of  the  premises  in  common 
with  him,  with  the  full  right  to  an  undivided  half  of  all  the  rents 
and  profits  of  the  premises  from  and  after  that  date,  and  that  he 
had  executed  his  note  for  $1,875,  due  in  twelve  months,  as  the 
price  of  the  land,  it  was  agreed  that  on  the  payment  of  the  note 
and  one-half  of  all  the  taxes  thereafter  assessed  on  the  premises. 
Deputy  was  to  make,  execute,  and  acknowledge  to  the  defendant  a 
good  .and  sufiBcient  deed  for  the  conveyance  of  the  premises,  and 
then  the  bond  to  be  void.  This  agreement  or  title-bond  was  duly 
recorded  on  the  third  day  of  May,  1858.  On  the  eighth  day  of 
July,  1868,  Deputy  convened  the  premises  to  one  Stapleford,  and 
on  the  eighth  day  of  September,  1858,  Stapleford  conveyed  the 
same  to  the  plaintiff. 

The  agreement  executed  by  Deputy  to  the  defendant  clearly 
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vested  m  the  latter  the  equitable  title  as  vendee,  with  the  possea- 
sion  and  right  of  possession  of  the  property  sold,  being  ihe  undi- 
vided one-half  of  the  premises.  To  a  certsdn  extent  they  became 
tenants  in  common  of  the  property,  Deputy  holding  the  legal  title 
to  the  entire  estate,  subject  to  the  equitable  title  to  the  undivided 
half  vested  in  the  defendant,  and  the  latter  having  the  equitable 
title  to  the  half,  and  the  possession  under  it.  Both  Stapleford  and 
the  plaintiff  had  notice  of  the  rights  of  the  defendant  by  the  record 
of  the  agreement,  and  his  possession  imder  it.  The  defendant 
seems  to  have  recognized  her  rights,  as,  in  September,  1858,  she 
entered  into  and  took  possession  of  portions  of  the  house  situated 
on  the  premises,  occupying  several  suits  of  rooms  in  it,  to  which  the 
defendant  seems  to  have  made  no  objection.  She  continued  in  pos- 
session for  some  time,  and  there  is  no  evidence  that  the  defendant 
reqidred  her  to  leave.  The  Court  found  that  the  defendant  was  in 
the  possession, ''  holding  adversely  to  the  plaintiff,  and  denies  her 
titie  to  an  undivided  half  of  the  premises."  This  seems  to  be 
founded  entirely  upon  a  remark  of  one  witness,  H.  M.  Willis,  that 
the  defendant ''  is  now  in  possession  of  the  premises,  holding  against 
plwntiff,  and  denies  her  title."  No  explanation  was  given  or  cip- 
cumstances  stated  corroborating  this  remark.  It  nowhere  appears 
that  the  plaintiff  ever  notified  him  of  her  titie,  or  ever  demanded 
the  possession,  or  requested  to  be  let  into  the  possession  of  her  share 
with  him,  nor  are  there  any  special  facts  tending  to  show  either  an 
actual  or  constructive  ouster  of  the  plaintiff  by  the  defendant,  and 
we  think  neither  this  statement  of  the  witness,  nor  the  facts  as 
found  by  the  Court,  are  sufficient  to  establish  an  ouster. 

The  rights  of  the  parties  to  the  possession  of  this  property  depend 
entirely  upon  the  agreement.  There  is  no  evidence  showing  whether 
the  defendant  ever  paid  the  purchase  money  or  not,  and  no  proof 
that  payment  was  ever  demanded,  or  any  otiier  facts  showipg  an 
abandonment  by  him  of  the  purchase  or  a  refusal  by  him  to  com- 
plete it.  No  proof  was  offered  that  Deputy,  or  those  claiming 
under  him,  ever  tendered  a  deed  in  pui%uance  of  the  agreement,  or 
offered  to  deUver  it  upon  payment  of  the  purchase  money.  He 
may  or  may  not  have  paid  the  purchase  money  at  the  time  it  was 
due,  but  the  holder  of  the  note  had  a  perfect  right  to  extend  the 
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time  of  payment  or  grant  any  indulgence  he  might  see  proper, 
and  no  one  had  any  right  to  complain.  The  right  to  a  conveyance 
was  dependent  upon  the  payment  of  the  purchase  money,  but  the 
right  of  possession  was,  under  the  agreement,  immediate  and  con- 
tinuous, and  not  dependent  upon  such  payment.  Deputy  had 
a  clear  right  to  make  such  an  agreement,  and  it  bound  him  and 
the  plaintiff  claiming  under  him.  The  duty  of  a  Court  is  to  en- 
force contracts  fairly  and  honestly  made.  The  defendant  has  lost 
no  rights  vested  in  him  imder  iiiis  agreement,  and  the  right  of 
possession  conferred  by  it  is  clearly  a  good  defense  to  this  action. 
The  fact  that  the  legal  title  to  this  imdivided  half  of  the  premises 
is  vested  in  the  plaintiff,  and  that  the  defendant's  title  thereto  is 
merely  equitable,  can  make  no  difference.  A  mere  equitable  titie 
to  land,  if  it  is  of  such  a  character  as  entities  the  holder  to  the  pos- 
session in  equity,  is  a  sufficient  defense,  under  our  system  of  prac- 
tice, to  an  action  for  the  possession,  brought  even  by  the  holder  of 
the  legal  title.  For,  whenever  a  right  claimed  under  the  rules  of 
the  common  law  is  denied,  or  governed,  or  controlled  by  the  princi- 
ples administered  by  Courts  of  Equity,  the  latter  will  prevail  over 
the  former,  and  it  is  the  duty  of  the  Courts  in  administering  justice 
to  decide  and  render  judgment  accordingly.  It  follows  that  it  is 
the  duty  of  the  plaintiff  to  show  both  a  legal  and  equitable  right  to 
the  possession  before  she  is  entitied  to  recover.  It  is  a  general 
rule,  however,  that  proof  of  a  legal  title  is  sufficient,  as  the  pre- 
sumption is  that  the  holder  of  the  legal  title  is  entitied  to  the  pos- 
session ;  but  this  presumption  is  liable  to  be  rebutted  by  proof  of  an 
equitable  titie  in  another,  of  a  character  to  carry  the  right  of  pos- 
session. In  the  present  case  the  defendant  showed  more  than  the 
mere  equitable  title  in  the  special  agreement  for  the  possession. 

The  respondent  refers  us  to  the  case  of  Q-avin  v.  Hagen  (15 
Cal.  208),  in  which  it  was  held  that  a  vendee  of  real  estate,  under 
a  contract  of  purchase  which  was  silent  as  to  possession,  had  no 
right  to  the  possession  until  a  performance  of  the  conditions  of  the 
contract  to  entitie  him  to  a  deed,  and  that  the  vendor  or  his  assignee 
could  maintain  an  action  to  recover  the  possession  against  the  ven- 
dee at  any  time  before  such  performance.  There  are  very  strong 
grounds  for  doubting  the  correctness  of  that  decision  upon  these 
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points,  especially  as  the  rules  of  equity  upon  the  question  seem  to 
have  been  entirely  overlooked,  and  it  may  be  well  to  refer  to  them, 
because,  as  we  have  shown,  they  should  govern  and  oontrol  in  cafies 
of  this  kind. 

The  general  principle  is  that,  from  the  time  of  the  contract  for 
the  sale  of  the  land,  the  vendor,  as  to  the  land,  becomes  a  trustee 
for  the  vendee,  and  the  vendee,  as  to  the  purchase  money,  a  trus- 
tee for  the  vendor,  who  has  a  lien  upon  the  land  therefor.  And 
every  subsequent  purchaser  from  either,  with  notice,  becomes  subject 
to  the  same  equities  as  the  party  would  be  from  whom  he  purchased. 
Courts  of  Equity  treat  such  contr^ia  precisely  as  if  they  had  been 
specifically  executed.  The  vendee  is  treated  in  equity  as  the  equi- 
table owner  of  the  land,  and  the  vendor  is  treated  as  the  owner  of 
the  money.  This  is  a  consequence  of  the  common  doctrine  of  Courts 
of  Equity,  that  where  things  are  agreed  to  be  done  they  are  to  be 
treated  for  many  purposes  as  if  they  were  actually  done.  (2  Story's 
Equity,  Sees.  789,  790, 1212.)  A  purchaser  may,  with  the  con- 
currence of  the  vendor,  safely  take  possession  of  the  estate  at  the 
time  the  contract  is  entered  into.  (1  Sugd.  on  Vendors,  9, 12.) 
Where  a  purchaser  is  let  into  possession  on  a  treaty  for  purchase, 
he  does  not  become  tenant  to  the  seller ;  and  if  the  seller  cannot 
make  a  title,  it  is  doubtful  whether  an  action  will,  under  any  cir- 
cumstances, lie  against  the  purchaser.  (1  Sugd.  on  Vendors,  263, 
311.)  Such  possession  is  lawful  until  the  vendor  puts  an  end 
to  the  contract.  (Jackson  v.  Moncrief  6  Wend.  29.)  And  an 
action  for  rents  and  profits,  or  use  and  occupation,  will  not  lie 
against  a  vendee  where  the  contract  of  sale,  though  unperformed, 
is  still  in  full  force.  (Johnson  v.  Beauchamp^  9  Dana,  125 ;  Jov£» 
V.  Tipton,  2  Id.  295;  Hmard  v.  Shaw,  8  M.  &  W.  118 ;  LiMe 
v.  Pearson,  7  Pick.  301.)  And  as  the  possession  of  the  vendee  is 
lawful,  an  ejectment  will  not  lie  against  the  purchaser  without  a 
demand  of  possession  and  refusal  to  quit.  (1  Sugd.  on  Vendors, 
264,  312.)  The  taking  possession  by  the  vendee  is  a  part  peiv 
formance  of  the  contract  in  equity,  suflScient  to  take  the  contract 
out  of  the  Statute  of  Frauds,  and  the  contract  prevents  his  bemg 
treated  as  a  trespasser.  (Argudh  v.  Edinger,  10  Cal.  169.)  The 
position  of  a  vendor  where  the  purchaser  is  in  possession  under  the 
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contract  is  analogous  to  that  of  a  mortgagee.  (^Salmon  v.  Hoffmanj 
2  Cal.  143.) 

In  Pennsylvania,  where  they  have  no  Courts  of  Chancery,  the 
Courts  have  administered  equity  in  common  law  actions,  and  in 
actions  of  ejectment  they  enforce  the  rights  of  the  parties  in  accord- 
ance with  the  rules  and  principles  of  equity.  In  that  respect  their 
practice  is  analogous  to  that  of  this  State  imder  the  Code.  The 
equitable  title  for  many  purposes  is  treated  in  the  same  manner  as 
the  legal  title ;  equity  considering  that  as  done  which  a  Chancellor 
would  decree  to  be  done,  and  for  this  reason  the  owner  of  the  equi- 
table title  may  support  ejectment  (^SchuyVdU  Nav.  Co.  v.  Farr^  4 
Watts  &  Sergeant,  874 ;  Willing  v.  Brown^  7  S.  &  R.,  467 ; 
Thomas  v.  Wright^  9  Id.  91)  even  against  the  holder  of  the  legal 
title.  (^Presbyterian  Congregation  v.  Johnson^  1  Watts  &  Serg. 
66.) 

In  ejectment  by  the  vendor  against  the  vendee  in  possession, 
the  latter  may  maintain  the  possession,  provided  he  has  complied 
with  his  contract,  or  offers  to  comply  with  it  by  a  tender  of  the 
purchase  money  on  the  trial  of  the  cause.  The  rights  of  the  de- 
fendant are  not  defeated  by  non-payment  of  the  purchase  money 
when  it  became  due.  (JMarlin  v.  Willink^  7  S.  &  R.  297.)  And 
the  vendor  cannot  turn  the  vendee  out  of  possession  without  rescind- 
ing the  bargain,  restoring  the  purchase  money  paid,  and  paying  for 
the  intermediate  improvements.  (Richardson  v.  Kuhn,  6  Watts, 
299.)  When  by  the  terms  of  the  contract  possession  was  to  be 
delivered  before  payment  of  the  purchase  money,  and  it  was  so 
delivered,  after  which  the  vendee  was  ousted  by  the  vendor :  held, 
he  had  a  right  to  recover  the  possession  without  paying  the  pur- 
chase money.  (Bassler  v.  Neesly^  2  S.  &  R.  366.)  And  the 
vendee  may  maintain  ejectment  in  such  case,  though  the  contract 
is  silent  about  the  possession,  where  he  went  into  possession  with 
the  consent  of  the  vendor.  (Sarris  v.  Belly  10  S.  &  R.  39.) 
And  the  vendor  in  such  case  is  chargeable  with  the  rents  and  profits 
for  the  time  he  is  thus  in  possession,  which  may  be  apphed  on  tiie 
unpaid  purchase  money.  ( Wykoff  v.  Wykoff,  8  Watts  &  Serg. 
481 ;  Ives  v.  Cress,  6  Barr.  18fe ;  Bidl  v.  Vaughn,  6  Price's  Ex. 
167.)  So  much  is  the  vendee  considered,  in  contemplation  of 
40 
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equity,  as  actuallj  seized  of  the  estate,  that  he  must  bear  anj  loss 
which  may  happen  to  the  estate  between  the  agreement  and  the 
convejance,  and  he  will  be  entitled  to  any  benefit  which  may 
accrue  to  it  in  the  interval,  because  by  the  contract  he  is  the  owner 
of  the  premises  to  every  intent  and  purpose  in  equity.  (JRichter  v. 
Sdin,  8  S.  &  B.  440 ;  Paine  v.  MeUer,  6  Vesey,  349 ;  1  Sugden 
on  Vendors,  330,  338.) 

The  case  of  Gaven  v.  Hagen  (15  Cal.  208),  however,  diflFers 
very  essentially  firom  the  present,  in  this — ^that  there  was  no  stipu- 
lation that  the  vendee  was  to  have  the  possession,  as  in  the  present 
case,  and  it  is  not  therefore  in  point.  It  is  also  objected  that  the 
defendant  in  his  answer  describes  this  agreement  as  a  conveyance 
of  the  premises,  when  in  fact  it  was  only  an  agreement  to  convey. 
We  do  not  deem  that  this  makes  any  essential  difference,  as  the 
instrument  is  sufficientiy  described  to  identify  it,  and  the  plaintiff  is 
not  injured  by  a  mistaken  statement  of  its  legal  effect. 

The  judgment  in  this  case  was  for  the  possession  of  the  entire 
estate,  in  which  respect  it  is  clearly  erroneous,  for  the  plaintiff 
is  not  entitied  imder  the  findings  to  a  judgment  for  more  than  the 
undivided  half  of  the  premises,  and  not  even  for  that,  except  upon 
proof  of  an  ouster  of  the  plwntiff  by  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

On  petition  for  rehearing,  Crocker,  J.  delivered  the  following 
opinion — ^Norton,  J.  concurring  : 

The  questions  involved  in  this  case  are  important,  and  as  the 
counsel  for  the  plaintiff  in  their  petition  for  a  rehearing  have 
referred  to  some  authorities  not  cited  before,  it  may  be  proper  to 
notice  them. 

Whether,  in  equity,  a  vendee,  in  a  simple  contract  to  convey  at 
some  future  time,  which  is  silent  about  the  possession,  has  a  right 
to  take  and  hold  possession  before  the  conveyance,  is  a  question  not 
before  us,  as  the  contract  in  this  case  specially  gives  him  the  right 
of  possession.  But  it  is  now  urged  that  this  right  of  possession 
extends  only  to  the  time  that  the  purchase  money  became  due,  and 
if  the  money  was  not  tiien  paid  the  right  of  possession  in  tiie  ven- 
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dee  ceased,  and  the  same  revested  in  the  vendor.  In  this  the 
plaintiff  is  in  error.  Such  are  not  the  terms  of  the  contract,  nor 
is  such  the  proper  equitable  construction  of  it.  There  are  no 
words  in  the  agreement  thus  limiting  the  right  of  possession  vested 
in  the  vendee.  In  support  of  the  position  that  the  law  so  construes 
it,  the  plaintiff  cites  us  to  the  cases  of  Wright  v.  Moore  (21  Wend. 
230),  and  Mitchell  v.  De  Roche  (1  Yeates,  12). 

The  case  in  Wendell  was  an  action  of  ejectment  at  law,  and 
therefore  governed  purely  by  legal  principles.  The  agreement  of 
the  vendor  contained  a  covenant  that  the  vendee  might  "  have  quiet 
and  full  possession  of  the  said  premises  at  any  time  after  the  pay- 
ment "  of  the  first  installment  of  the  purchase  money.  The  Court 
say  that  "  though  the  defendant's  equitable  title  may  be  clear  and 
perfect,  its  enforcement  belongs  exclusively  to  chancery."  But 
even  without  that  remark  the  Court  based  its  judgment  entirely  upon 
the  legal  principles  governing  3uch  cases,  and  it  does  not,  there- 
fore, govern  the  present  case.  The  case  in  Yeates  is  not  in  point,  as 
it  does  not  appear  that  there  was  any  agreement  on  the  part  of  the 
vendor  that  the  vendee  should  take  and  hold  the  possession.  That 
was  an  early  case  in  Pennsylvania,  in  which  these  questions  do  not 
seem  to  have  been  fully  considered,  and  it  is  substantially  overruled 
by  the  later  decisions  of  that  Court  referred  to  in  our  former 
opinion. 

The  question  whether  a  demand  and  notice  to  quit  is  necessary 
in  a  case  of  this  kind  was  not  presented  by  the  defendant  as  a  point 
in  the  case,  and  the  reference  to  it  in  our  former  opinion  wa«  not 
for  the  purpose  of  settling  or  determining  it,  but  merely  as  showing 
how  the  rights  of  vendor  and  vendee  were  treated  by  writers  upon 
this  subject  and  the  authorities. 

The  plamtiff  insists  that  the  decision  of  this  Court  leaves  her 
with  a  mere  barren  title,  and  that  leaving  the  defendant  in  posses- 
sion virtually  divests  her  of  her  title.  The  plaintiff  purchased  the 
mere  legal  title,  subject  to  the  equitable  title  of  the  defendant. 
Equity  deems  the  interest  on  the  purchase  money  as  an  equivalent 
for  the  value  of  the  rents  and  profits,  or  the  use  and  occupation  of 
the  premises  by  the  defendant.  Equity  treats  the  vendee  as  the 
owner  of  the  property,  and  as  such  entitled  to  its  rents  and  profits ; 
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and  the  vendor  as  the  owner  of  the  purchase  money,  and  as  such 
entitled  to  the  interest  thereon.  (2  Sugden  on  Vendors,  254,  793, 
citing  numerous  cases.)  K  the  pladntiflf  is  the  owner  of  or  entitled 
to  receive  the  purchase  money  due  from  the  defendant,  she  has  an 
ample  remedy  to  enforce  the  vendor's  lien  in  equity,  and  have  the 
interest  purchased  by  the  defendant  sold  for  the  payment  of  the 
debt,  and  the  interest  she  will  receive  will  be  an  equivalent  for  the 
possession.  If  she  is  not  entitled  to  the  purchase  money,  she  holds 
the  mere  legal  title,  subject  to  the  equities  of  the  defendant  under 
the  agreement.  As  that  agreement  gives  the  defendant  the  right 
to  the  possession,  to  oust  him  from  that  possession  would  be  divest- 
ing him  of  a  right  vested  in  him  by  the  agreement.  The  holder  of 
the  demand  for  the  purchase  money  has  the  right  to  grant  the 
defendant  such  lenity  as  he  sees  fit  about  its  payment,  and  the 
plaintiff  has  no  right  to  complain  that  the  defendant  has  not  paid 
the  purchase  money,  unless  it  is  due  to  her,  when  she  has  an  ample 
remedy  for  enforcing  that  demand.  We  see  no  valid  reason  for 
granting  a  rehearing  in  this  case. 
The  rehearing  is  therefore  denied. 


UNION    WATER    CO.  v.  MURPHY'S    FLAT    FLUMING 

CO.  et  al. 

A  MOBTGA6E  given  to  secare  a  debt  for  the  pajment  of  which  there  is  no  written 
agreement,  is  a  contract  '*  founded  apon  an  instrument  of  writing  "  within  the 
meaning  of  the  Limitation  Act,  and  an  action  for  its  foreclosure  maj  be  main- 
tained at  any  time  within  four  years  from  its  breach,  notwithstanding  that  the 
statute  has  in  the  meantime  run  against  the  debt. 

A  corporation,  unless  expressly  prohibited  by  law  or  the  provisions  of  its  charter, 
has  power  to  make  all  contracts  that  are  necessary  and  usual  in  the  course  of 
the  business  it  transacts  as  means  to  enable  it  to  eflfect  the  object  of  its  creation. 

A  contract  by  a  corporation,  which  is  not  upon  its  face  necessarily  beyond  the 
scope  of  its  authority,  will,  in  the  absence  of  proof,  be  presumed  to  be  valid. 

A  loan  of  money  upon  mortgage  security  by  a  corporation  organized  for  the  pur- 
pose of  constructing  ditches  for  the  conveyance  and  sale  of  water  is  not  neces- 
sarily an  act  exceeding  its  corporate  powers.  Such  contract,  if  necessary  to 
attain  its  general  objects  and  made  as  an  incident  to  the  exercise  of  its  gnntad 
powers,  is  valid.    In  the  absence  of  proof,  its  validity  wiU  be  prasuned. 
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In  an  action  by  a  corporation  npon  a  contract  made  by  it  with  the  defendant,  the 
latter  cannot  interpose  as  a  defense  that  the  plaintiff  in  making  the  contract 
has  exceeded  the  power  conferred  by  its  charter  or  the  law  under  which  it  was 
formed.  The  question  of  a  violation  of  its  charter  is  one  between  the  State 
and  the  corporation,  and  cannot  be  inyestig^ted  collaterally  by  indiriduals. 

A  mortgage  npon  a  flume  or  ditch  not  completed  bat  proected  and  in  process  of 
construction,  covers  the  whole  work  when  completed,  if  apt  terms  expressing 
that  intent  are  used  in  the  instrument. 

A  flume  for  the  conveyance  of  water  is  in  the  natnre  of  real  estate,  and  a  mort> 
gage  upon  it  will,  without  any  special  provisions,  include  all  improvements 
then  npon  the  line  of  the  work ;  and  also  all  those  which  may  afterwards  be 
put  thereon. 

A  decree  foreclosing  a  mortgage  and  barring  the  equity  of  a  subsequent  mortgagee 
made  a  party  defendant,  should  direct  that  the  surplus  proceeds  of  the  sale 
after  payment  of  the  amount  due  npon  the  first  mortgage,  be  applied  npon 
the  claim  of  the  junior  mortgagee. 

A  judgment  will  not  be  reversed  for  an  error  therein  which  the  record  enables  the 
Appellate  Court  to  fully  correct. 

The  judgment  will  be  modified  and  affirmed. 

Appeal  firom  the  Sixteenth  Judicial  District. 

The  "  Union  Water  Company,"  plaintiff,  was  a  corporation  formed 
under  the  general  law  for  the  purpose  of  conducting  water  through 
certain  ditches  to  mining  districts,  and  the  Murphy's  Flat  Ruming 
Company,  defendant,  was  also  a  corporation  formed  in  the  same 
manner  for  the  purpose  of  constructing  a  flume  to  be  used  in  min- 
ing operations.  March  5th,  1858,  the  latter  company  executed  to 
the  former  a  mortgage,  by  which  in  consideration  of  the  sum  of 
$10,000  expressed  to  hare  been  paid  by  the  mortgagee,  it  con- 
veyed ''  all  and  singular  the  right,  titie,  interest,  and  possession, 
as  well  in  equity  as  in  law,  which  the  said  party  of  the  first  part 
has  or  may  have  in  and  to  that  certain  sluice  and  flume  known  as 
the  sluice  and  flume  of  the  said  party  of  the  first  part,  situate  in 
said  County  of  Calaveras,  at  and  near  Murphy's  Camp,  and  extend- 
ing firom  Murphy's  Flat  to  a  point  below  on  Angel's  Creek,  together 
with  all  right,  privilege,  or  benefit,  in  and  to  the  water  passing,  or 
to  pass  through  said  flume  or  sluice ;  and  in  and  to  the  waters  of 
Murphy's  Flat ;  and  in  and  to  all  and  every  the  waters  of  Angel's 
Creek,  and  which  may  be  or  come  to  be  in  the  possession  of  the 
said  party  of  the  first  part,  and  as  well  the  said  sluice  and  flume 
when  completed,  and  all  and  every  part  thereof,  and  so  much 
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thereof  as  is  now  complete,  and  all  rights,  benefits,  and  privileges 
which  may  accrue  to  the  said  party  of  the  first  part  under  a  certain 
agreement,''  etc. 

The  consideration  of  the  conveyance  recited  that,  "  whereas  the 
said  party  of  the  first  part  is  justly  indebted  to  the  said  pariy  of 
the  second  part  in  the  sum  of  $10,000,  money  loaned,  payable  in 
eighteen  months  from  the  date  hereof,  with  interest,"  etc.  K  there- 
fore the  said  indebtedness  should  be  duly  paid,  the  conveyance 
should  be  waived ;  but  otherwise,  of  force. 

No  note  accompanied  the  mortgage,  nor  was  there  in  it  any 
direct  promise  to  pay  the  debt. 

At  the  time  of  the  execution  of  this  mortgage  the  flume  men- 
tioned therein  was  in  process  of  construction  and  was  completed  for 
a  distance  of  only  1,200  feet.  May  15th,  1858,  and  after  the 
flume  was  finished  for  a  distance  of  3,600  feet,  the  Murphy's  Flat 
Company  executed  a  second  mortgage  thereon  to  one  Traver  for 
some  $4,000,  to  secure  a  note  for  that  ftinount  executed  to  him  at 
the  same  time. 

The  action  was  commenced  by  plamtiff  June  4th,  1862,  to  fore- 
close its  mortgage,  and  Traver,  as  subsequent  mortgagee,  was  made 
a  party  defendant.  The  mortgagor  made  no  defense,  Traver  plead 
the  Statute  of  Limitations,  denied  the  power  of  plaintiff  to  make 
the  mortgagee  contract — ^and  claimed  that  no  property  was  cov- 
ered by  plaintiff's  mortgage,  except  the  portion  of  the  flume  in 
existence  at  the  date  of  its  execution.  . 

The  plaintiff  had  judgment  for  a  foreclosure  and  sale  of  the  whole 
property  and  apphcation  of  the  proceeds  to  its  debt.  The  decree 
barred  the  rights  of  Traver  in  the  property,  and  contained  no 
direction  as  to  the  disposition  of  any  overplus  which  might  remain 
after  application  of  the  proceeds  to  plaintiff's  debt. 

From  this  judgment  the  defendant  Traver,  appeals. 

B,  0.  Beatty^  for  Appellant. 

I.  Plamtiff's  debt  was  barred  by  the  Statute  of  limitations 
before  suit  was  brought,  and  therefore  no  recovery  could  be  had 
against  the  Murphy's  Flat  Company,  to  the  prejudice  of  Traver, 
who  plead  and  relied  upon  the  Statute  of  limitations  aa  a  bar  la 
the  action. 
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There  was  no  note  taken  for  the  money  when  loaned,  nor  was 
there  anj  other  written  instrument  taken  or  ^ven,  except  the  mort- 
gage, in  connection  with  the  loan. 

The  mortgage  recites  that  the  money  had  been  loaned  by  the 
plaintiff  to  the  Murphy's  Flat  Fluming  Company,  and  that  the  mort- 
gage was  given  as  security ;  but  the  mortgage  itself  contains  no 
promise  to  pay. 

To  determine  the  character  of  this  debt  due  from  the  Murphy's 
Flat  Fluming  Company  to  the  plaintiff,  let  us  suppose  the  mortgaged 
properly  had  been  totally  destroyed  before  the  time  for  the  pay- 
ment of  the  borrowed  money  had  arrived,  and  plaintiff  had  wished 
to  bring  suit  for  the  $10,000.  To  foreclose  a  mortgage,  if  the  prop- 
erty had  no  existence,  would  be  an  absurdity.  No  Court  of  Equity 
would  entertain  jurisdiction  the  facts  being  known.  The  plaintiff, 
then,  would  have  to  bring  suit  in  a  Court  of  Law.  What  would  be 
the  form  of  action  ?  and  on  what  would  it  be  brought  ?  The  mort- 
gage contains  nothing  like  an  agreement,  or  pronuse  to  pay.  It 
could  not  be  the  foundation  of  an  action.  You  could  not  maintain 
debt  or  covenant  on  it ;  but  the  proper  action  would  be  assumpsit 
on  the  implied  promise  to  pay  arising  from  the  act  of  borrowing. 
The  mortgage  would  not  be  the  foundation  of  the  action,  but  migiht 
be  evidence,  in  connection  with  other  evidence,  of  the  amount  bor- 
rowed, the  date  of  borrowing,  the  time  of  payment,  etc. 

Upon  this  proposition  there  is  a  decision  of  this  Court  directly 
in  point.  In  the  case  of  Shafer  v.  The  Bear  River  and  Aubwm 
Water  and  Mining  Company  (4  Cal.  294,  295),  this  question  was 
brought  up  in  a  case  where  the  debt  was  as  plainly  recited  as  in 
this  case ;  and  the  plaintiff  having  recovered  judgment  for  his  debt 
(there  was  no  attempt  to  foreclosure),  this  Court  set  the  judgment 
aside,  and  among  other  things,  said :  ^^  There  is  no  express  cove- 
nant in  the  mortgage  to  pay  the  money,  and  no  action  will  there- 
fore lie,  on  its  mere  recital  of  the  existence  of  a  debt."  This  is 
directly  in  point,  and  shows  that  the  declaration  should  have  been 
in  assumpsit,  and  not  in  covenant. 

If  the  action  must  be  in  assumpsit,  it  is  clear,  that  it  is  barred 
by  the  two  year  Statute  of  Limitations.  The  statute  says :  "  Within 
two  years,  an  action  upon  a  contract,  obligation,  or  liability,  not 


Digitized  by 


Google 


624        SUPREME  COURT-JULY  TERM,    1863. 

Union  Water  Co.  v.  Murphj's  Flat  Flaming  Co. 

founded  on  an  instrument  in  writing."  In  this  case,  the  obligation 
to  pay  and  the  ability  to  recover  judgment  for  the  debt,  did  not 
depend  on  any  written  instrument.  The  written  instrument  was  a 
mere  security  for  the  payment  of  the  debt.  The  debt  itself  existed 
in  parol.  If  the  debt  was  barred,  then  the  mortgage,  by  opera- 
tion of  law,  became  a  nullity.  This  Court  has  repeatedly  decided 
that  the  mortgage  is  a  mere  incident  of  the  debt.  (See  Q-oodenaw 
V.  Ewer^  16  Cal.  466,  and  many  other  cases.) 

Suppose  A  is  indebted  to  B  by  note,  which  is  already  overdue 
two  years.  To  secure  that  note  he  executes  a  mortgage.  When 
would  the  note  be  barred  ?  Unquestionably  at  the  end  of  two  years 
from  the  execution  of  the  mortgage.  The  mere  recital  that  he 
owed  an  amount  secured  by  note,  already  two  years  past  due, 
would  not  extend  the  time  of  the  note,  but  it  would  be  barred  at 
the  same  period  as  if  no  mortgage  had  been  given.  In  that  case 
it  is  clear  the  mortgage  would  only  have  an  existence  for  two  years. 
It  would  expire  with  the  note.  So  in  this  case,  the  mortgage  was 
^ven  to  secure  a  debt  existing  in  parol,  and  expires  at  the  end 
of  two  years ;  in  other  words,  at  the  very  time  the  debt  would  be 
barred  if  no  mortgage  was  ^ven. 

n.  The  Union  Water  Company,  as  a  corporation,  had  no  right 
to  loan  money  or  to  take  mortgages. 

It  is  a  general  rule  that  all  corporations  created  by  statute, 
whether  general  or  special,  have  powers  strictiy  limited  to  the  terms 
in  which  they  are  conferred.  In  other  words,  corporations  being 
the  creatures  of  the  law,  can  have  no  powers  except  those  expressly 
conferred  by  the  law,  and  such  as  are  necessary  to  carry  into  effect 
those  that  are  expressly  conferred.  The  authorities  upon  this  point 
are  numerous  and  uniform.  (See  Dunbar  v.  San  Francisco,  1 
Cal.  356 ;  6  Pick.  32 ;  13  Peters,  587.) 

In  vain  will  you  look  in  our  statutes  for  any  authority  conferred 
on  a  mining  corporation  to  loan  money  or  take  securities.  If  the 
corporation  had  no  right  either  to  loan  the  money  or  accept  the 
mortgage,  it  would  seem  that  it  could  not  maintain  any  action  on 
the  loan,  and  more  especially  is  it  clear,  that  the  mortgage  would 
be  absolutely  void.  While,  possibly,  there  might  be  a  question  as 
to  whether  the  action  of  assumpsit  might  not  be  maintained  for 
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money  had  and  received,  where  money  had  been  paid  on  a  void 
contract,  it  is  absolutely  certain,  that  no  action  can  be  maintained 
on  any  mortgage  or  other  obligation  given  m  pursuance  of  a  void 
contract. 

In  the  case  of  the  North  River  Insurance  Company  v.  Lauh 
rence  (3  Wend.  482-486),  Chief  Justice  Savage,  in  delivering 
the  opinion  of  the  Court,  says :  ^^  It  has  often  been  decided  that  a 
corporation  can  do  no  act  but  such  as  is  expressly  authorized  or 
necessarily  implied  in  their  act  of  incorporation.  The  plaintiffii 
might  loan  money  on  bond  and  mortgage,  but  not  on  note.  *  *  * 
It  is  sufficient  answer  to  this  action  tiiat  the  plaintifig,  in  taking  the 
note  in  question,  have  done  an  act  which  they  had  no  authority  to 
do.  They  have  no  capacity  to  become  payees  or  indorsees  of  a 
promissory  note.  They  cannot,  therefore,  sustain  a  claim  in  that 
character." 

Here  the  plaintiff  had  no  capacity  to  become  a  mortgagee,  and 
therefore  could  not  msdntain  an  action  m  that  character. 

In  the  case  of  Beach  v.  Fidton  Bank  (3  Wend.  583),  the  same 
doctrine  is  more  elaborately  laid  down  and  explamed.  The  conclu- 
sion of  that  part  of  the  opinion  to  which  I  refer  is  in  these  words : 
^'  And  incorporated  companies,  having  no  powers  except  such  as 
are  granted,  or  necessarily  incident,  a  company  having  no  such, 
power  "  (power  to  loan  money),  "  express  or  unplied,  has  no  capac- 
ity to  lend  money,  and  of  course  cannot  sue  for  it." 

In  7  Wendell  the  same  doctrine  is  laid  down  and  enforced.  That 
is,  if  a  corporation  not  authorized  by  law  to  loan  money  does  loan 
it,  it  amounts  to.  an  absolute  forfeiture  of  the  amount  loaned.  It 
is  not  merely  a  voidable  contract,  but  is  absolutely  void.  No  suit 
can  be  maintained,  either  on  the  contract,  or  for  money  had  and 
received. 

The  following  language,  being  perfectly  applicable  to  this  case, 
is  quoted  from  the  last  mentioned  authority  (7  Wend.  85) :  "  But 
there  is  a  fundamental  objection  to  plaintiffii'  recovery.  They  have 
no  authority,  by  their  charter,  to  loan  money  except  on  bond  and 
mortgage.  (Laws  of  1822,  54.)  They  cannot  make  a  valid  conr 
tract  of  loan  in  any  other  manner ;  and,  therefore,  not  only  the 
security  which  may  be  taken  but  the  contract  itself  is  void,  and 
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cannot  be  the  foundation  of  an  action.  Where  a  corporation  is  pro- 
hibited from  discounting  notes,  or  taking  other  peculiar  security, 
but  haye  a  general  power  given  them  by  their  charter  to  loan 
money,  if  they  make  a  loan  and  take  the  prohibited  security  the 
security  is  void,  but  the  contract  of  loan  is  valid,  and  the  money 
may  be  recovered  under  the  general  counts ;  but  where  not  only 
the  security,  but  the  contract  also  is  illegal,  it  cannot  be  enforced/' 

K  the  instrument  was  void,  it  could  no  more  be  used  to  prejudice 
a  third  party,  than  it  could  be  against  the  mortgagor. 

m.  The  decree,  in  this  case,  is  so  drawn  as  to  forever  bar  the 
defendant,  Traver,  from  proceeding  on  his  mortgage ;  and  yet  it 
makes  no  provision  for  paying  to  him  any  part  of  the  proceeds  of 
the  sale  under  the  decree,  although  the  amount  of  the  sale  mi^t 
be  more  than  the  amount  of  the  elder  mortgage.  Nor  does  it  draw 
any  cQstmction  between  that  part  of  the  property  which  was  created 
before  and  that  created  after  the  first  mortgage. 

P.  L.  UdwardSy  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  foreclose  a  mortgage.  No  note  or  oilier 
written  obligation  to  pay  the  money  appears  to  have  been  executed, 
nor  does  the  mortgage  contain  any  covenant  or  agreement  to  pay 
the  mortgage  debt.  The  action  was  commenced  more  than  two 
years  and  less  than  four  years  after  the  time  of  payment  of  the 
money  specified  in  the  mortgage,  and  the  appellant  therefore  con- 
tends that  the  action  is  barred  by  the  Statute  of  Limitations.  It  is 
true  that  in  the  absence  of  a  direct  agreement  to  pay  the  money 
specified  in  the  mortgage,  the  plaintiff  is  confined  to  his  remedy 
against  the  mortgaged  property,  and  can  have  no  personal  judg- 
ment against  the  mortgagor.  (Shafer  v.  TJie  Bear  River  and 
Auburn  W.  and  M.  Co.,  4  Cal.  294 ;  Brooks  v.  MaUbiSj  4  Stew. 
k  Porter,  96 ;  Sunt  v.  Lewin,  Id.  138 ;  Hxchox  v.  Lowe,  10  Cal. 
210.)  But  it  does  not  follow  that  because  there  is  no  perscmal 
liability  the  action  is  barred  in  two  years.  The  action  is  upon  a 
c(»itract  "founded  upon  an  instrument  of  writing,"  to  wit:  die 
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mortgage,  and  is  not,  therefore,  barred  until  four  years  after  the 
cause  of  action  accrued.     This  point,  therefore,  is  not  tenable. 

The  next  pomt  is  that  the  Union  Water  Company,  being  a  cor- 
poration, had  no  right  to  loan  money  or  to  take  mortgages.  The 
act  of  April  14th,  1853,  under  which  the  plaintiff  was  organized, 
confers  upon  corporations  of  this  character  power  "  to  make  by- 
Jaws,  not  inconsistent  with  the  laws  of  this  State,  for  the  organiza- 
tion of  the  company,  the  management  of  its  property,  the  regular 
tion  of  its  affidrs,  the  transfer  of  its  stock,  and  for  carrying  on  all 
kinds  of  business  within  the  objects  and  purposes  of  the  company." 
This  is  a  direct  vesting  of  power  in  the  corporation,  and  is  to  be 
construed  accordingly;  and  under  it  this  Court  has  held  that  a 
corporation  has  power  to  make  promissory  notes,  not  as  an  express 
power,  but  as  an  incident  to  those  powers.  (^Smith  v.  Eureka  Flour 
MHUj  6  Cal.  1.)  Independentiy  of  this  special  statutory  provision, 
the  common  law  annexes  to  a  corporation  when  created,  certain 
incidents  and  attributes,  and  there  are  several  powers  and  capaci- 
ties which  tacitiy  and  without  any  express  provision  are  considered 
as  inseparable  from  every  corporation,  among  which  is  the  power  to 
make  contracts  and  contract  obligations.  (Ang.  &  Ames  on  Corp. 
Sec.  110.)  These  incidental  powers  are,  however,  regulated  and 
limited  by  the  act  or  charter  of  incorporation.  The  general  prin- 
ciple is,  however,  that  a  corporation  has  no  other  powers  than  such 
as  are  specifically  granted,  or  such  as  are  necessary  for  the  purpose 
of  carrying  into  effect  tiie  powers  expressly  granted.  That  is,  the 
general  powers  of  a  corporation  must  be  restricted  by  the  nature 
and  object  of  its  institution.  (1  Cal.  356,  452 ;  2  Id.  538 ;  Ang. 
&  Ames  on  Corp.  Sec.  111.)  It  has  been  properly  held  that  tiie 
general  powers  mcident  to  bodies  corporate  are  restricted  by  the 
nature  and  object  of  the  institution  of  each,  and  every  such  corpo- 
ration has  power  to  make  aU  contracts  that  are  necessary  and  usual 
in  the  course  of  the  business  it  transacts,  as  means  to  enable  it  to 
effect  such  object,  unless  expressly  prohibited  by  law  or  the  pro- 
visions of  its  charter.  {Barry  v.  Merchant»^  Hxchange  Cp.<;  1 
Sandf.  Ch.  280,  where  this  question  is  fully  examined ;  Ang.  k 
Ames  on  Corp.  Sec.  257.)  When  tiie  charter  or  act  of  incorpora- 
tion, and  valid  statutory  law  are  silent  as  to  what  contracts  a  cor- 
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poration  may  make,  as  a  general  rule,  it  has  power  to  make,  all  such 
contracts  as  are  necessary  and  usual  in  the  course  of  its  busmess, 
as  means  to  enable  it  to  attam  the  object  for  which  it  was  created, 
and  none  other.  (Id.  Sec.  271.)  The  dealings  of  a  corporation, 
which,  on  their  face,  or  according  to  their  apparent  import,  are 
within  its  charter,  are  not  to  be  regarded  as  illegal  or  unauthorized, 
without  some  evidence  to  show  that  they  are  of  such  a  character^ 
In  the  absence  of  proof,  there  is  no  legal  presumption  that  the  law 
has  been  violated.  On  the  contrary,  they,  like  natural  persons, 
are  entitled  to  the  benefit  of  the  rule  which  imputes  innocence 
rather  than  wrong  to  the  conduct  of  men.  •  (Id.  Sec.  Ill ;  Ohaur 
tauque  Cauniy  Bank  v.  Bisbt/j  19  N.  Y.  369,  381.) 

The  mere  fact  that  a  corporation,  organized  for  the  purpose  of 
constructing  ditches  for  the  conveyance  and  sale  of  water,  makes  a 
loan  of  money,  does  not,  of  itself,  make  such  contract  void,  as  an 
act  exceeding  its  corporate  powers.  Such  a  contract  may  be 
necessary  to  enable  it  to  attain  the  object  for  which  it  was  created. 
For  instance,  it  might  be  necessary  for  such  a  corporation  to  make 
advances  in  the  nature  of  a  loan,  to  enable  a  contractor  to  con- 
struct their  works ;  or  it  might  be  very  necessary  for  such  a  corpo- 
ration to  procure  an  additional  supply  of  water,  and  a  loan  of 
money  to  another  water  company  who  may  be  engaged  in  construe- 
ing  ditches  which  will  bring  such  additional  supply  may  be  the 
direct  and  necessary  means  to  attain  that  object.  So,  too,  it  might 
become  necessary  for  a  corporation  engaged  in  a  large  enterprise — 
such  as  the  construction  of  large  canals,  railroads,  turnpike  roads, 
and  the  like — ^to  borrow  money  in  large  sums ;  and  in  order  to 
obtain  the  money  on  favorable  terms  and  at  a  low  rate  of  interest, 
it  might  be  necessary  to  borrow  it  upon  long  time,  providing  a 
sinking  fund  for  its  repayment,  by  setting  apart  a  certain  portion 
of  the  corporate  revenues,  to  be  loaned  out  on  interest,  sufiering 
the  principal  and  interest  to  accumulate  to  an  amount  sufficient  to 
repay  the  borrowed  money  when  due.  Such  is  the  usual  mode  of 
conducting  the  busmess  of  corporations  of  that  character ;  and 
&ere  can  be  no  objection  to  it,  so  long  as  the  le^timate  business  of 
&e  corporation  is  not  changed  into  that  of  a  Loan  Company.  So 
long  aB  Hie  loans  are  a  mere  incident  to  the  exercise  of  its  le^ti- 
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mate  powers,  they  are  rightful  and  valid.  So,  numerous  other 
cases  of  a  like  character  might  be  suggested,  where  loans  by  a  cor- 
poration might  be  very  proper  and  necessary  in  conducting  its 
business  operations ;  and  if  all  corporations  are  to  be  considered  as 
absolutely  prohibited,  or  not  permitted  to  make  any  loan  of  money 
except  in  the  few  classes  of  corporations  where  it  is  expressly 
allowed  by  the  statute,  and  all  such  contracts  are  to  be  held  void,  a 
result  would  be  produced  which  certainly  never  was  intended  by 
the  Legislature,  nor  is  it  sustained  by  the  rules  of  law. 

A  corporation  had  power  to  insure  lives  and  grant  annuities, 
and  it  was  held  that,  as  it  must  have  funds  to  apply  to  those  pur- 
poses, it  might  loan  its  money,  and  the  loan  by  it  would  be  pre- 
sumed to  have  been  made  in  the  ordinary  course  of  its  business,  and 
therefore  valid,  although  it  had  no  express  power  to  loan  money. 
The  authority  to  loan  money  was  upheld  as  an  incident  to  the  other 
powers  confen'cd  by  the  charter.  (Farmers*  L.  ^  T.  Co.  v. 
Clowe%y  4  Edw.  Ch.  575 ;  3  Comstock,  470  ;  Farm&r%'  L.  ^  T. 
Co.  V. ,  3  Sandf.  Ch.  339.) 

So,  too,  an  insurance  company  was  incorporated  without  any 
special  provision  in  relation  to  the  mode  of  investing  its  capital,  and 
it  was  held  that  it  had  the  power  to  invest  the  whole  or  any  part 
of  its  capital  by  way  of  loans  on  bond  and  mortgage,  and  to  rein- 
vest it  in  the  same  way  whenever  it  should  become  necessary  or 
convenient  to  do  so.     (Mann  v.  Eckford^  16  Wend.  612.) 

Where  a  bank  was  authorized  to  take  mortgages  in  security  for 
debts  previously  contracted,  it  was  held  that,  if  the  loan  and  mort- 
gage were  concurrent  acts,  it  was  not  a  violation  of  the  restraining 
clause  of  the  statute.  (Silver  Lake  Bank  v.  Norths  4  J.  Ch.  370  j 
Baird  v.  The  Bank  of  Washington,  11  S.  &  R.  411.) 

A  plank  road  company  was  not  authorized  to  loan  money,  but  if 
necessary  it  can  legally  loan  a  sum  of  money  to  one  of  its  contract- 
ors to  enable  him  to  build  a  portion  of  the  road.  (Madison,  etc., 
Flank  Boad  Co.  v.  Watertoum  Flank  Boad  Co.,  3  Wis.  173.) 

A  corporation  was  prohibited  &om  dealing  in  goods,  wares,  and 
merchandise :  held,  that  a  loan  made,  secured  by  a  quantity  of 
cotton,  which  was  to  be  shipped  and  sold,  and  the  proceeds  credited 
to  the  debtor  on  the  loan,  was  not  a  violation  of  the  charter.  (Bates 
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y.  jState  Bank^  2  Ala.  465.)  So,  too,  a  sale  by  a  bank  of  a  quan- 
tiiy  of  butter  which  it  had  taken  in  settlement  of  a  debt,  was 
deemed  no  violation  of  a  similar  clause  in  its  charter.  (^Sacketts 
Harbor  Bank  v.  Lewis  Covmty  Bank^  11  Barb.  213.)  A  glass 
company,  not  authorized  to  sell  goods  generally,  sold  goods  to  one 
in  their  service,  and  it  was  held  that  the  Legislature  did  not  intend 
to  prohibit  a  supply  of  goods  to  those  employed  in  the  manufactory, 
and  that  the  corporation  might  recover  for  them.  (^Chester  Gla%B 
Co.  V.  Dewey ^  16  Mass.  102.)  Numerous  other  cases  might  be 
quoted  establishing  the  same  principle. 

Again,  in  numerous  cases  it  has  been  held,  that  a  contract  made 
by  a  corporation  which  is  not  authorized  by  its  charter,  is  not  to  be 
held  void,  and  that  a  defendant  sued  thereon  cannot  refuse  pay- 
ment ;  but  the  Legislature  may  inquire  into  any  violation  of  ttie 
charter,  or  the  Government  may  institute  suit  for  that  purpose. 
The  investigation  must  be  in  a  direct  proceeding  instituted  by  the 
Government  for  that  purpose,  and  it  cannot  be  had  in  a  collateral 
way  by  individuals.  (^The  Grand  Gulf  Bank  v.  Archer^  8  S.  & 
M.  151, 173 ;  Wade  v.  American  Colonization  Society y  7  Id.  663 ; 
Bank  of  Port  Gibson  v.  Nevitt^  6  Id.  613 ;  Chester  Glass  Co.  v. 
Bewey^  16  Mass.  102  ;  Moss  v.  Rossie  L.  M.  Co.^  5  Hill,  140 ; 
The  Banks  v.  Poitiaux^  3  Rand,  142,  146 ;  Vidal  v.  GirardCs 
Executors,  2  How.,  U.  S.,  191 ;  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
366 ;  Natoma  W.  ^  M.  Co.  v.  Clarkiny  14  Cal.  552.) 

This  objection  to  the  right  of  the  plaintiff  to  enforce  this  contract 
is  therefore  overruled. 

The  mortgage  in  this  case  is  of  a  certain  sluice  or  flume  extend- 
ing from  Murphy's  Plat  to  a  point  below,  on  Angel's  Creek,  near 
the  suspension  flume  of  Emory  &  Co.,  together  with  the  water 
passing  through  the  flume  and  the  waters  of  Murphy's  Flat  and 
Angel's  Creek,  ^^  and  as  well  the  said  sluice  and  flume  when  com- 
pleted, and  all  and  every  part  thereof,  and  so  much  thereof  as  is 
now  completed,  and  all  rights,  benefits,  and  privileges  which  may 
accrue  to  the  said  party  of  the  first  part  upon  the  completion 
thereof."  It  was  evidentiy  the  intention  of  the  parties  that  the 
mortgage  should  cover  and  include  the  whole  sluice  and  flume,  as 
well  that  which  was  then  completed  as  that  portion  then  unfinished 
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and  which  might  thereafter  be  completed.  The  appellant,  Traver, 
who  is  a  subsequenii  mortgagee,  contends  that  the  mortgagor  could 
only  mortgage  the  part  then  completed,  and  that  the  decree  of 
foreclosure  is  erroneous,  as  it  includes  the  whole  flume,  which,  since 
the  date  of  the  mortgage,  has  been  completed,  and  that  it  should 
be  limited  to  that  portion  only  which  was  finished  at  the  date  of  the 
mortgage.  This  objection  to  the  decree  is  not  valid.  The  mort- 
gage includes,  as  we  have  shown,  the  uncompleted,  as  well  as  the 
completed  portions  of  the  flume,  and  is  equally  valid  as  against  the 
former  as  the  latter.  The  property  mortgaged  was  in  the  nature 
of  real  estate,  and  the  mortgage,  without  any  special  provision, 
would  include  all  improvements  or  fixtures  then  on  the  line  located 
for  the  flume,  as  well  as  those  which  might  thereafter  be  put  thereon. 
(Ferguson  v.  Miller,  6  Cal.  402 ;  SouU  v.  Dawes,  7  Id.  575 ; 
Sands  v.  Pfieffer,  10  Id.  258.) 

The  last  objection  is,  that  the  decree  does  not  make  any  provis- 
ion for  paying  the  overplus  of  .the  proceeds  of  the  sale  of  the  mort- 
gaged property,  if  any  there  should  be,  to  Traver,  the  subsequent 
mortgagee.  This  objection  is  well  taken ;  but  as  this  Court  has  full 
power  to  modify  the  decree  in  this  respect,  there  is  no  necessity 
for  reversing  the  judgment  on  that  ground. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment rendered  by  the  District  Court  in  this  action  be  and  the  same 
is  hereby  amended  by  adding  the  following  clause :  "  And  the  sur- 
plus money  of  the  proceeds  of  said  sale,  if  any  there  should  be  after 
paying  the  said  indebtedness  due  the  said  plaintiff  and  said  costs, 
shall  be  applied  to  the  payment  of  the  indebtedness  due  the  said 
defendant,  P.  L.  Traver,  upon  his  mortgage  upon  said  premises, 
and  the  remainder,  if  any,  paid  to  the  said  Murphy's  Flat  Fluming 
Company." 

And  the  judgment  as  thus  amended  is  aflSrmed. 

On  petition  for  rehearing,  the  following  opinion  was  delivered  by 
Crocker,  J. — ^Norton,  J.  concurring. 

Some  corrections  of  our  former  opinion  are  necessary,  and  a 
more  full  statement  of  our  views  upon  one  point  may  be  proper. 
In  the  former  opinion  it  is  stated  that  in  the  absence  of  a  direct 
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agreement  to  pay  the  money  specified  in  the  mortgage,  the  mort- 
gagee can  have  no  personal  judgment  against  the  mortgagor. 
That  was  a  pomt  not  necessary  to  be  determined  in  this  case, 
and  should  have  been  omitted,  as  it  was  not  fully  discussed  by 
the  parties  in  their  briefs.  The  question  whether  an  action  to 
foreclose  a  mortgage  is  barred  when  the  debt  it  was  given  to  secure 
is  barred,  should  properly  have  been  more  fully  explained. 

In  most  cases,  the  debt  secured  by  a  mortgage  is  evidenced  by 
a  writing  in  some  form,  eiijier  by  a  covenantor  agreement  to  pay 
it  in  the  mortgage,  or  by  some  independent  written  contract,  such 
as  a  note,  bond,  or  agreement.  In  such  cases  the  same  clause  in 
the  Statute  of  Limitations,  fixing  four  years  as  the  period  of  time 
which  will  bar  the  demand,  applies  to  both  the  debt  and  the  mort- 
gage, and  thus  expressions  are  found  in  some  cases  of  that  charac- 
ter, to  the  efiect  that  the  mortgage  is  barred  by  the  same  lapse  of 
time  as  the  debt,  which  is  correct  when  applied  to  cases  where  the 
debt  and  the  mortgage  are  both  evidenced  by  writing.  In  the 
present  case,  however,  it  appears  that  the  debt  is  not  evidenced  by 
a  written  contract,  either  in  the  mortgage,  or  by  a  separate  instiu- 
ment.  The  Statute  of  Limitations  does  not  operate  as  a  payment 
or  discharge  of  the  debt,  and  the  mortgagee  still  has  the  right  to 
enforce  any  right  of  action  arising  out  of  the  contract  of  the  mort- 
gagor, not  barred  by  the  Statute  of  Limitations.  In  this  case  his 
right  to  a  personal  judgment  against  the  mortgagor  is  barred  by  the 
statute,  the  contract  to  pay  the  debt  not  being  in  writmg,  and  the 
action  not  having  been  commenced  within  two  years  firom  the  time 
the  cause  of  action  accrued.  But  the  debt  itself  not  being  in  fisu)! 
paid  or  satisfied,  and  the  contract,  so  far  as  it  relates  to  the  lien 
upon  the  property,  being  in  writing,  and  not  barred  by  the  Statute 
of  Limitations  relating  to  written  contracts,  the  mortgagee  has  a 
right  to  enforce  the  right  of  action  against  the  mortgaged  property, 
because  the  action,  to  that  extent,  is  ^'  upon  a  contract,  obligation, 
and  liabiliiy,  founded  upon  an  instrument  of  writing."  This  right  of 
action  is  not  therefore  barred  until  the  expiration  of  four  years  firom 
the  time  the  cause  of  action  accrued,  and  the  action  in  this  case 
having  been  brought  within  the  four  years,  it  is  not  barred  by  the 
statute. 

The  rehearing  is  denied. 
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Ih  an  action  for  a  divorce,  where  the  complaint  states  the  existence  of  common 
property,  the  Court,  in  addition  to  granting  the  divorce,  may  order  a  division 
of  the  common  property  and  that  a  homestead  he  set  apart  to  the  plaintiff, 
although  no  relief  of  this  character  is  prayed  for  in  the  complaint. 

Where  the  defendant  appears  and  answers,  the  Court  may,  under  Sec.  137  of  llie 
Practice  Act,  grant  any  relief  consistent  with  the  case  made  and  embraced 
within  the  issues,  although  not  specifically  prayed  for. 

An  objection  that  a  complaint  in  an  action  for  divorce,  stating  the  existence  of 
common  property,  is  uncertain  and  defective  in  not  stating  the  facts  showing 
the  property  to  be  common,  must  be  raised  by  demurrer  or  it  will  be  deemed 
waived. 

Appbal  from  the  Twelfth  Judicial  District. 

The  complaint  alleges  acts  of  extreme  cruelty  upon  the  part  of 
defendant,  a  resident  of  San  Francisco,  and  avers  that  he  is  ^^  seized 
and  possessed  of  real  estate  in  said  city  and  county  of  the  value 
of  fifteen  thousand  dollars,  and  of  personal  property  of  the  value  of 
five  thousand  dollars."  The  prayer  is  for  a  divorce  firom  the  bonds 
of  matrimony,  for  alimony,  and  an  allowance  for  expenses  of  litiga- 
tion. 

The  answer  denies  the  allegations  as  to  acts  of  cruelty,  charges 
adultery  upon  the  plaintiff,  and  further  denies  that  defendant  has 
property  to  the  amount  stated  in  the  complaint  or  to  any  amount 
exceeding  $2,000.  The  case  was  tried  before  a  jury  who  found  a 
special  verdict,  upon  the  charge  of  cruelty  in  the  complaint  and 
that  of  adultery  in  the  answer,  in  favor  of  plamtiff.  The  Court, 
upon  this  verdict  and  the  evidence,  decreed  a  divorce,  and  adjudged 
that  the  plaintiff  should  have  half  the  common  property,  without 
designating  its  value  or  description,  and  that  the  homestead  upon 
which  the  plaintiff  was  then  residing  (describing  it  hj  metes  and 
bounds)  should  be  set  apart  to  her. 

From  tliis  judgment  the  defendant  appeals. 

John  &.  Qimmy^  Appellant,  in  pro.  per. 
P(yrter  ^  Sawyer^  for  Respondent. 
41 
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Ceockbe,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
eoncurring. 

This  is  an  action  for  a  divorce,  brought  by  the  wife  against  her 
husband,  on  the  ground  of  extreme  cruelty.  The  case  was  tried  by 
a  jury  who  found  a  verdict  for  the  plaintiff,  and  a  decree  of  divorce 
was  accordingly  granted,  and  it  was  also  decreed  that  all  the  com- 
mon property  belongmg  to  the  parties  be  equally  divided  between 
them,  and  a  certain  lot  of  land  was  also  set  apart  to  the  plaintiff, 
her  heirs,  and  assigns  forever,  from  which  the  defendant  appeals. 

The  appellant  contends  that,  as  there  is  no  prayer  in  the  com- 
plaint for  a  division  of  the  common  property,  it  was  a  suit  for  a  mere 
divorce,  and  the  Court  therefore  erred  in  making  such  order  for  a 
division  and  setting  apart  the  lot  to  the  plaintiff.  The  complaint 
avers  that  the  defendant  is  seized  and  possessed  of  real  estate  in 
the  City  of  San  Francisco  of  the  value  of  $15,000,  and  that  he  is 
possessed  of  personal  property  of  the  value  of  $5,000,  upon  which 
issue  was  taken  by  the  defendant  by  his  answer.  The  tenth  section 
of  the  statute  defining  the  rights  of  husband  and  wife  (Wood's 
Dig.  488)  provides  that  '^  in  case  of  the  dissolution  of  the  marriage, 
by  decree  of  any  Court  of  competent  jurisdiction,  the  common  prop- 
erty shall  be  equally  divided  between  the  parties,  and  the  Court 
granting  the  decree  shall  make  such  order  for  the  division  of  the 
common  property,  or  the  sale  and  equal  distribution  of  the  proceeds 
thereof,  as  the  nature  of  the  case  may  require ;  provided,  that  when 
such  decree  of  divorce  is  rendered  on  the  ground  of  adultery,  or 
extreme  cruelty,  the  party  found  guilty  thereof  shall  only  be  enti- 
tled to  such  portion  of  the  common  property  as  the  Court  granting 
ilie  decree  may,  in  its  discretion,  from  the  facts  of  the  case,  deem 
just  and  allow,"  etc.  In  this  case  the  defendant  was  found  guilty 
of  extreme  cruelty,  which  left  the  division  of  the  property  subject 
to  tiie  discretion  of  the  Court.  The  averments  of  the  complaint  in 
iliis  case,  if  any  were  necessary,  were  sujQIcient,  without  any  special 
prayer,  to  authorize  the  Court  to  render  the  decree  it  did  relating 
to  ilie  property.  Again,  the  defendant  having  appeared  and  filed 
an  answer,  the  Court  had  the  power,  under  Sec.  137  of  the  Prac- 
tice Act,  to  grant  the  plaintiff  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue.    The  aver- 
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mentfl  of  the  complaint  and  answer  brought  this  question  in  issue, 
and  the  Court  therefore  properly  rendered  a  decree  ordering  a 
division  of  the  property. 

But  the  appellant  also  contends  that  the  averments  m  the  com- 
plaint relating  to  the  common  property  are  uncertain  and  insuffi- 
cient, because  it  does  not  aver  in  direct  terms  or  state  the  facts 
showing  that  the  real  and  personal  property  thus  owned  by  him 
were  common  property.  He  should  have  raised  this  objection  by 
demurrer  on  that  ground,  then  the  plaintiff  could  have  amended| 
and  it  is  too  late  for  him  to  raise  it  in  this  Court  for  the  first  time. 

The  judgment  is  affirmed. 


GIMMY  V.  DOANE  et  <d. 

Wherb  some  of  several  defendants  make  defaalt  and  others  answer,  the  defaulting 
defendants  may  appeal  from  the  final  decree  at  any  time  within  one  year  after 
its  rendition. 

The  statute  which  prescribes  what  shall  be  common  property  as  between  hnsband 
and  wife,  and  how  it  shall  be  divided  in  case  of  a  divorce,  is  a  mere  regulation 
of  a  right  of  property  and  does  not  provide  a  new  right  of  action.  A  com- 
plaint for  relief  under  this  statute  need  not  therefore  comply  with  the  roles 
governing  the  forms  of  pleadings  in  statutory  actions. 

The  failure  of  a  complaint,  in  an  action  for  a  division  of  common  property,  to 
state  with  sufficient  particularity  the  facts  showing  the  character  of  the  prop- 
erty is  a  defect  of  form  which  must  be  objected  to  by  demurrer. 

A  homestead  may  be  established  upon  the  common  property  of  the  husband  and 
wife,  and  such  homestead  may,  in  case  of  a  divorce,  be  partitioned  or  set  apart 
to  one  of  the  parties  as  common  property. 

Appeal  firom  the  Twelfth  Judicial  District. 

The  default  of  John  6.  Gimmj,  one  of  the  defendants,  was  dulj 
entered  bj  the  Clerk,  on  the  thirteenth  day  of  Maj,  1861.  Maria 
B.  Gimmj,  another  of  defendants,  aoswered ;  and  after  a  trial  of 
Hie  issues  raised  by  her,  a  final  decree  against  all  the  defendants 
was  entered,  November  15th,  1862.  Notice  of  appeal  from  this 
decree  was  filed  on  behalf  of  both  above-named  defendants,  Novem- 
ber 18ai,  1862. 

The  complaint  averred  that  certain  real  estate  (describing  it  bj 
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metes  and  bounds)  was  the  common  property  of  the  plaintiff  and 
her  husband,  John  G.  Gimmy,  but  did  not  aver  any  facts  showmg 
how  the  property  came  to  be  common  property.  The  other  facts 
are  suiBSciently  stated  in  the  opinion. 

John  Q-.  Qimmyy  Appellant,  in  pro.  per. 

I.  In  a  suit  for  the  division  of  the  common  property  the  com- 
plaint should  state  facts,  and  sufficient  facts  to  show  that  within  the 
statute  "  defining  the  rights  of  husband  and  wife,"  passed  April 
17th,  1850,  there  is  common  property,  and  should  state  in  what 
the  common  property  consists,  its  nature,  its  situation,  and  its 
value,  and  in  what  manner  it  has  been  acquired.  (K<uhaw  v. 
EoBhaw,  8  Cal.  822.) 

In  an  action  on  a  statute,  the  complaint  must  state  all  the  facts 
which  are  requisite  to  bring  the  case  within  the  statute,  and  must 
positively  allege  not  only  the  acts  but  the  qualifications,  if  any  are 
prescribed  by  the  statute.     (Brown  v.  Harmon^  21  Barb.  608.) 

There  is  no  averment  in  the  complaint,  or  any  statement  of 
facts,  or  anything  to  show  that  the  property  was  acquired  by  the 
parties  subsequent  to  the  passage  of  the  Act  of  April  17th,  1860. 
The  complaint  should  not  only  comprehend  an  averment  to  that 
effect,  but  also  averments  showing  that  the  property  was  not 
acquired  in  such  a  manner  that  the  said  statute  would  impress  it 
with  the  character  of  separate  property — averments  showmg  that 
it  was  not  acquired. by  gift,  bequest,  devise,  or  descent,  or  before 
marriage.    This  defect  is  fatal.     (-Dy«  v.  Dye^  11  Cal.  163.) 

n.  The  homestead  is  not  common  property,  and  therefore  is 
not  the  subject  of  division,  or  conveyance,  in  a  suit  for  the  diviaon 
of  the  common  property,  or  for  a  mere  divorce.  The  Court  has 
expressly  decided  that  the  homestead  is  not  common  pix)perty.  (In 
the  matter  of  Buchanan^ %  Eitate^  1  Cal.  609 ;  People  v.  Gerard^ 
6  Id.  73 ;  Bevalk  and  Wife  v.  Kraemer,  8  Id.  78 ;  Taylor  y.  Ear- 
goiUj  4  Id.  273  ;  see  Homestead  Acts.) 

Porter  ^  Sawyer  y  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 
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This  is  an  action  brought  tj  the  plamtiff,  the  wife  of  John  G. 
Gimmj,  one  of  the  defendants,  during  the  pendency  of  a  suit  for 
divorce  brought  bj  her  against  her  husband,  to  restrain  the  sale 
and  transfer  of  the  common  property,  to  set  aside  firaudulent  judg- 
ments confessed  by  the  husband,  and  a  fraudulent  conveyance  of 
property  by  him  to  his  mother,  Maria  B.  Gimmy ,  one  of  the  defend- 
ants, and  for  a  division  of  the  common  property  between  the  hus- 
band and  wife  upon  the  determination  of  the  divorce  suit.  A  default 
was  entered  against  all  the  defendants,  except  Maria  B.  Gimmy, 
who  filed  an  answer.  Issues  of  fact  were  made,  and  tried  by  a 
jury,  who  found  them  all  for  the  plaintiff.  The  Court,  after  the  reur 
dition  of  the  decree  granting  the  divorce  in  the  divorce  suit,  ren- 
dered a  final  decree  for  the  plaintiff,  dividing  the  common  property, 
in  accordance  with  the  decree  in  the  divorce  suit,  and  ordering  the 
proper  deeds  to  be  executed  by  the  parties,  and  enjoining  them 
from  conveying,  incumbering,  or  interfering  with  the  property  con- 
veyed and  set  apart  to  the  plaintiff,  and  from  this  decree  John  G. 
and  Maria  B.  Gimmy  alone  appeal. 

It  is  objected  that,  as  the  notice  appeal  was  not  filed  until  the 
lapse  of  more  than  one  year  from  the  date  of  default  entered  against 
John  G.  Gimmy,  the  appeal  as  to  him  is  too  late,  and  should  be  dis- 
missed. The  statute,  however,  clearly  gives  the  parties  a  right  to 
appeal  at  any  time  within  one  year  from  the  rendition  of  the  final 
judgment  in  the  case.  Any  interlocutory  judgment  which  may 
have  been  rendered  does  not  form  the  basis  for  an  appeal,  and  if  it 
did,  it  would  not  bar  the  right 'of  the  defendant  to  appeal  from  the 
final  judgment  which  determines  the  suit  between  the  parties. 
(flVay  V.  Palmer^  9  Cal.  616 ;  Johnson  v.  DopkinSy  6  Id.  88.) 

The  appellants  also  contend  that  the  complaint  merely  avers  that 
certain  property  is  common  property,  and  does  not  state  sujQIcientiy 
the  particular  facts,  showing  that  it  is  entitled  to  that  character,  and 
that,  therefore,  it  contains  no  cause  of  action,  referring  to  the  case 
of  Ih/e  V.  Ih/e  (11  Cal.  163).  The  averment  is,  that  "  during  the 
cohabitation  of  said  parties  he  was  possessed  of  certain  real  estate, 
their  common  property,"  etc.  The  rule  is  well  settied  that  where 
a  statute  gives  a  right  of  action^  where  none  existed  before,  the 
complaint  in  such  case  should  show  ^^  that  the  offense  or  act  charged 
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to  have  been  committed  or  omitted  by  the  defendant  is  within  die 
provisions  of  the  statute,  and  all  the  circumstances  necessary  to 
support  the  action  must  be  alleged."  (1  Chitty's  PL  372.)  This  rule 
applies  more  particularly  to  actions  of  a  penal  character.  But  we 
do  not  understand  that  it  has  been  extended  to  statutes  which 
apply  merely  to  rights  of  property^  regulating  the  rights  of  persons 
in  and  to  property,  and  which  do  not  relate  to  remedies  for  injuries, 
or  upon  contracts.  The  statute  which  prescribes  what  shaU  be 
eommon  property  as  between  husband  and  wife,  and  how  that  com- 
mon property  shall  be  disposed  of  in  case  of  a  divorce  between 
them,  is  a  mere  regulation  of  a  right  of  property,  and  cannot  prop- 
erly be  said  to  provide  a  new  right  of  action.  It  does  not,  there- 
fore, properly  come  within  the  rule  invoked  by  the  appellants,  and 
the  correctness  of  the  decision  in  Dye  v.  Dye^  so  far  as  it  relies 
upon  this  rule,  may  well  be  doubted.  But  it  is  not  necessary  to  ex- 
amine this  question  further,  as  the  objection  to  the  averment  in  ilie 
present  case  is  more  formal  than  substantial,  and  should  have  been 
taken  by  demurrer,  as  was  done  in  the  case  of  Dye  v.  Dye^  and 
then  the  pldntiff  could  have  amended.  It  is  too  late  to  raise  the 
question  here  for  the  first  time. 

It  is  also  objected  that  the  homestead  of  the  parties  is  not  com- 
mon property,  and  therefore  not  the  subject  of  division  after  the 
parties  are  divorced.  The  homestead  may  be  established  upon  the 
conunon  property  of  the  husband  and  wife,  or  the  separate  estate 
of  the  husband.  {Tayhr  v.  Hargov^j  4  CaJ.  273;  Revalkr. 
KraemeTj  8  Id.  71 ;  Lies  v.  De  Diablar^  12  Id.  330 ;  Gee  v. 
Moore^  14  Id.  474.)  When  a  homestead  is  once  impressed  upon 
the  conunon  property,  the  character  of  the  estate  is  to  a  certain 
extent  changed,  and  it  is  no  longer  subject  to  some  of  the  incidents 
of  common  property.  It  can  no  longer  be  sold,  conveyed,  or  incum- 
bered by  the  husband  alone,  as  it  could  before,  and  this  was  clearly 
tiie  meaning  of  this  Court  when  it  said.  In  the  matter  of  Buchm- 
arCs  Estate  (8  Cal.  609),  "  the  homestead  is  not  common  property, 
but  a  sort  of  joint  tenancy,  with  the  right  of  survivorship."  (^Cook 
V.  Mc  Christian,  4  Cal.  27 ;  Taylor  v.  Hargous,  4  Id.  273 ;  Pool 
V.  Gerrardy  6  Id.  73 ;  Ustate  of  Tompkins^  12  Id.  125.)  There 
is  no  valid  objection  to  a  division  of  the  homestead,  which  may  have 
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become  attached  to  the  common  property,  in  case  of  a  divorce,  the 
same  as  other  common  property. 

The  complaint  sufficientlj  alleges  the  firaudulent  character  of  the 
judgments  confessed  bj  the  husband,  and  of  the  conveyance  by 
him  to  his  mother,  and  of  the  intention  of  the  parties  to  defraud  the 
plaintiff  thereby,  to  sustain  the  injunction  and  the  final  decree  relat- 
ing thereto. 

We  see  no  good  reason  for  disturbing  the  judgment,  and  it  is 
therefore  affirmed. 

The  decision  in  this  case  was  rendered  at  the  same  time  with 
that  in  the  preceding  case  of  GUmmy  v.  CUmmy^  and  a  petition 
for  rehearing,  applicable  to  both  cases,  was  filed  by  appellant,  upon 
which  the  following  decision  was  rendered  by  Crockbr,  J. — ^Nob- 
ton,  J.  concurring : 

The  appellant,  in  his  petition  for  a  rehearing  in  the  above  cases, 
relies  with  much  confidence  upon  the  alleged  insufficiency  of  the 
averments  in  the  complaints  respecting  the  property  which  was  the 
subject  matter  of  the  litigation.  It  is  true  that  these  averments 
are  quite  too  general  in  their  terms,  there  being  a  want  of  preciedon 
and  certainty,  and  if  demurrers  had  been  filed  to  them  on  the 
ground  that  they  were  ambiguous  and  uncertain  they  would  un- 
doubtedly have  been  sustamed.  But  the  appellant  having  failed 
to  demur,  he  is  deemed  to  have  waived  the  same.  (Practice  Act, 
Sec.  45.)  They  do  not  properly  come  within  the  latter  clause 
of  said  section,  because  sufficient  facts  are  stated,  although  they 
lack  the  requisite  precision  and  certainty  in  the  manner  of  their 
statement. 

Rehearmg  denied. 


RICHTER  V.  RILET. 


Cbbtivicatbs  of  purchase  issued  hj  the  State  Register  for  school  land  and  certifi- 
cates of  location  issued  by  the  State  Locating  Agent  are,  under  the  Statute  of 
April  13th,  1859,  prima  facie  proof  of  legal  title  in  the  holder,  and  are  admis- 
sible as  evidence  in  his  fayor  in  an  action  of  ejectment. 
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Appeal  from  the  Seventh  Judicial  District. 
The  facts  are  stated  m  the  opinion  of  the  Court. 
Whitman  ^  Wdlsy  for  Appellant. 

I.  The  certificate  of  purchase  offered  was  evidence  of  title  and 
should  have  been  admitted.     (Stat.  1859,  227.) 

n.  The  certificate  issued  in  conformity  with  the  laws  of  tiie 
State  of  Galifomia  and  the  laws  of  Congress.  (Stat.  1861,  218 ; 
Id.  1869,  33;  Id.  1868,  248;  Acte  of  Cong.  1853,  Sees.  6,  7; 
Id.  1826, 1844, 1859 ;  DoU  v.  Meader^  16  Cal.  295 ;  Van  VaSo- 
enJtmrgh  v.  Mc  Cloudy  21  Id.) 

m.  The  State  has  a  right  to  decide  what  shall  constitute  evi- 
dence of  titie  between  her  citizens.     (Ames  v.  Palmer^  6  Cal.  8.) 

M.  A.  Wheatofiy  for  Respondent. 

By  no  law  of  Congress  did  the  titie  of  the  lands  to  be  taken  in 
Ueu  of  sixteenth  and  thirty-sixth  sections  ever  vest  in  the  State. 
Such  lands  must  be  located  in  accordance  with  the  rules  of  the 
General  U.  S.  Land  0£Sce  or  they  are  not  located  under  any  stat- 
ute of  this  State,  and  a  certificate  of  purchase  showing  the  lands 
were  not  so  located  would  not  be  a  certificate  of  purchase  issued 
under  any  statute  of  this  State  or  of  the  United  States,  and  is  not 
prima  facie  evidence  of  titie.  (Stat.  1861,  Sec.  4 ;  Surv.  Gen. 
Comp.  81.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  recover  the  possession  of  land.  The  case 
was  tried  by  the  Court,  who  found  for  the  defendant,  and  judgment 
was  rendered  accordingly,  from  which  the  plamtiff  appeals. 

The  plaintiff  introduced  on  the  trial,  m  support  of  his  titie,  a  eer- 
tificate  of  purchase  for  the  premises  in  controversy,  issued  by  the 
Renter  of  the  State  Land  Office,  bearing  date  the  twenty-sixth  day 
of  November,  1861,  for  State  school  land.  He  also  introduced  in 
connection  therewith,  a  certificate  of  location  issued  by  the  State 
Locating  Agent,  bearing  date  July  6th,  1861,  and  approved  by  tiie 
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Surveyor-General  of  this  State,  October  Ist,  1861,  by  which  it 
appears  that  the  tract  located  by  the  plaintiff  was  taken  in  lieu  of 
a  certain  other  half  section  of  public  land  which  had  been  pre- 
empted, and  that  the  location  was  made  under  the  law  of  Has 
State  approved  April  22, 1861.  (Stat.  1861,  218.)  The  defend- 
ant objected  to  tiie  introduction  of  these  papers,  and  they  were 
ruled  out  by  the  Court ;  and  this  is  now  assigned  as  error. 

On  the  thirteenth  day  of  April,  1859  (Stat,  of  1869,  227),  the 
Legislature  passed  the  following  law :  ^'  llie  certificate  of  purchase, 
or  of  location  of  any  lands  in  this  State,  issued  or  made  in  pursu- 
ance of  any  of  the  laws  of  the  United  States,  or  of  this  State,  shall 
be  ieemei  prima  facie  evidence  of  legal  titie  in  the  holder  of  said 
certificate  of  purchase  or  location,  or  his  assignees."  The  certifi- 
cate of  location  and  purchase  offered  in  this  case,  were  issued  in 
pursuance  of  a  law  of  this  State,  and  were,  therefore,  prima  fade 
evidence  of  legal  titie  m  the  plaintiff.  The  Court,  therefore,  erred 
in  ruling  them  out.  The  statute  makes  these  certificates  prima 
facie^  not  conclusive,  evidence  of  titie,  and  it  therefore  leaves  them 
open  to  be  attacked  by  any  proper  proof  showing  their  invalidity. 
;The  burden  of  proof,  however,  is  upon  those  contesting  them. 

The  judgment  is  reversed  and  the  cause  remanded. 


CUMBERLAND  COLLEGE  v.  ISH. 

A  NOTB  was  executed  by  the  defendant,  payable  to  "  the  Board  of  Trustees  of 
the  Sonoma  Academy  or  their  successors  in  office,"  and  specified  that  "no 
change  in  the  name,  character,  or  management  of  the  said  academy  "  should 
affisct  the  liability  of  the  payer.  The  complaint  of  the  "  Cumberland  Col- 
lege "  stated  that  the  phiintiflf  was  a  corporation,  and  the  same  institution  of 
learning  formerly  known  as  the  "  Sonoma  Academy ;"  that  the  academy  was, 
after  its  establishment,  changed  to  "  Cumberland  College,"  and  that  the  note 
was  the  property  of  the  plaintiff:  hdd,  that  this  complaint  showed  a  good 
cause  of  action  in  the  plaintiff,  and  that  a  demurrer  to  it  was  improperly  sot- 
tained. 

Appeal  from  the  Seventh  Judicial  District. 
The  &ots  are  stated  in  the  opinion. 
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Harman  ^  Hartley^  for  Appellant. 

I,  The  note  is  payable  to  the  "  Board  of  Trustees  of  the  Sono- 
ma Academy,  or  their  successors  in  office."  The  compbunt  avetB 
that,  ^^  Cumberland  College,"  plaintiff,  is  the  same  institution  of 
learning  that  was  formerly  known  as  the  Sonoma  Academy,  and 
the  same  mentioned  in  the  promissory  note  hereinafter  described. 
That  is  to  say,  the  plaintiff  here  is  in  fact  the  payee  of  the  note. 
Clearly  this  is  sufficient.  It  is  not  a  mere  question  of  technical 
successorship.  The  original  payee  now  sues  under  a  new  name, 
and  it  is  competent  to  do  this.  (Angell  &  Ames  on  Corp.  581, 
bottom,  586.) 

n.  The  objection  here  is  not  good  on  demurrer,  but  only  in 
abatement.     (Id.) 

m.  The  note  reads :  ^^  No  change  m  the  name,  character,  ot 
management  of  the  said  academy  shall  affect  the  liability  to  pay 
this  note ;"  and  the  complamt  avers  that  "  Sonoma  Academy  was 
established  and  afterwards  changed  to  Cumberland  College,  and 
that  said  note  is  the  property  of  Cumberland  College."  Here  is  a 
distinct  liability,  not  to  tiie  technical  successors,  but  to  the  Sonoma 
Academy  under  any  new  name.  The  complaint  avers  ttie  new 
name  to  be  "  Cumberland  College,"  and  that  the  note  is  its  prop- 
erty. 

Whitman  ^  Wells  j  for  Respondent. 

The  whole  question  before  the  Court  turns  upon  a  conclusion  of 
law,  and  that  is,  the  identity  of  the  plaintifis  with  the  payees  of  the 
note  in  suit.  It  is  an  averment  false  in  law,  that  the  plaintiffii,  or 
the  corporation  they  represent,  are  identical  with  the  payees  of  the 
note,  or  their  successors  in  office,  or  the  Sonoma  Academy.  Such 
cannot  be  the  case.  There  is  no  law  of  this  State,  or  there  was 
none  at  the  time  of  making  the  note  sued  on,  providing  for  or  allow- 
ing the  incorporation  of  academies.  It  is  only  by  virtue  of  statii- 
toiy  enactments  that  individuals  can  sue  in  a  corporate  capacity. 
The  note  was  ^ven  to  individuals,  though  unnamed,  and  as  individ- 
uals, they  must  have  sued  and  must  sue  now ;  and  the  present 
plainti&,  if  they  occupy  the  position  they  assume,  must  sue  as 
individuals,  and  not  m  a  corporate  capacity.    The  plaintifi  do  not 
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allege  that  they  sue  as  indorsers,  trustees,  or  transferees  of  the 
ori^al  payees,  but  because  Cumberland  CoUege  is  the  same  insti- 
tution as  Sonoma  Academy,  and  they  represent  Cumberland  Coir 
lege. 

Again,  the  note  is  made  payable  to  the  Trustees  of  Sonoma 
Academy,  or  their  successors  in  oflSce.  Are  the  plaintifife  the  same 
individuals  who  were  formerly  the  Trustees  of  Sonoma  Academy  ? 
If  so,  it  devolves  upon  them  to  plead  it.  Are  the  plaintifife  the  suc- 
cessors in  ofiSce  of  the  Trustees  of  Sonoma  Academy  ?  This  is  a 
legal  impossibility,  for  the  ofiSce  is  dififerent ;  the  former  having  no 
right  to  sue,  and  no  liability  to  be  sued  in  corporate  name — ^the  lat- 
ter having  that  privilege  and  liability  by  fact  of  statute.  The  Trus- 
tees of  Sonoma  Academy  could  have  no  standing  in  Court,  except 
as  individuals  ;  their  successors  in  ofiSce  could  have  no  other  dififer- 
ent or  higher  rights.  The  note  provided  that  "  no  change  in  the 
name,  character,  or  management  of  the  said  academy  shall  aflfect 
the  liability  to  pay  this  note."  Granted ;  but  the  question  here  is, 
not  of  defendant's  liability  to  pay  the  note  as  provided  therein,  but 
of  his  liability  to  pay  it  under  the  present  demand.  He  may  be 
liable  to  pay  it  to  the  plaintifif  as  individuals,  but  not  as  representa- 
tives of  a  corporation,  as  the  pleadings  stand. 

Admit  that  a  corporation  may  coUecfc,  as  trustee  for  mdividuals, 
demands  due  those  individuals ;  still  that  is  not  the  case  at  bar. 
The  claim  to  collect  is  here  based  upon  identity  of  being,  and  the 
pleadings  show  that  there  is  no  such  identiiy. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  upon  a  promissoiy  note  executed  by  the  defend- 
ant in  the  following  words :  "  Ten  years  after  date  I  promise  to  pay 
to  the  Board  of  Trustees  of  the  Sonoma  Academy,  or  their  succes- 
sors in  ofiSce,  as  a  permanent  endowment  fund,  the  sum  of  five  hun- 
dred dollars,  with  twelve  and  one-half  per  cent,  per  annum  interest 
from  date  until  paid,  the  interest  payable  annuaJly ;  and  if  not  so 
paid,  or  within  twenty  days  after  each  installment  becomes  due  as 
above,  then  the  whole  amount,  principal  and  interest,  becomes  due 
and  payable  at  the  option  of  the  holders  thereof.    The  above  is  in 
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consideration  of  the  establishment  of  said  Sonoma  Academy.  No 
change  in  the  name,  character,  or  management  of  the  said  Academy 
shall  affect  the  liability  to  pay  this  note.  Suisun,  Galiforma,  Sep- 
tember 19ih,  I860."  The  plaintiflfe  aver  that  they  are  a  corpora- 
tion ;  that  they  are  the  holders  of  the  note,  and  that  ^^  Cumberland 
College  "  is  the  same  institution  of  learning  that  was  formerly  known 
as  the  ^'  Sonoma  Academy "  mentioned  in  the  promissory  note. 
They  also  aver  that  Sonoma  Academy  was  established  and  after- 
wards changed  to  Cumberland  College,  and  that  the  note  is  the 
properly  of  Cumberland  College.  The  defendant  demurred  to  the 
complaint ;  the  Court  sustained  the  demurrer ;  the  plainti%  waived 
the  ri^t  to  amend,  and  final  judgment  was  rendered  for  the  defend- 
ant, from  which  the  plaintiff  appeal. 

It  is  insisted  that  the  complaint  does  not  show  that  the  plaintiffs 
have  any  interest  in  the  fiote  which  will  entitie  them  to  maintain 
this  action ;  that  they  are  not  ^^  successors  in  o£Sce  "  of  the  Trus- 
tees of  Sonoma  Academy ;  that  the  Cumberland  College  cannot  in 
law  be  the  same  institution  as  the  Sonoma  Academy,  and  that  the 
Sonoma  Academy  was  not  and  could  not  be  a  corporation,  as  Cum- 
berland College  is.  We  do  not  think  these  objections  tenable. 
Whether  the  Sonoma  Academy  was  a  corporation  or  not,  we  do  not 
conceive  can  make  any  difference.  We  see  no  reason  why  a  cor- 
poration may  not  have  been  formed,  under  the  laws  of  this  State, 
with  that  name.  Under  the  peculiar  terms  of  the  note,  it  is  due 
and  payable  to  the  institution  then  known  as  the  Sonoma  Academy, 
whatever  change  in  the  name,  character,  or  management  of  ihe 
Academy  might  be  made.  The  complaint  avers  that  a  change  was 
made  in  the  name  from  Sonoma  Academy  to  Cumberland  College, 
and  thus  the  right  to  recover  upon  the  note  vested  in  the  instituticHi 
under  its  new  name,  by  the  special  agreement  of  the  defendant  set 
forth  m  the  note  itself. 

The  judgment  of  the  Court  below  is  reversed,  and  the  defendant 
is  allowed  ten  days,  from  the  service  of  notice  of  the  filing  of  the 
remittitur  in  the  Court  below,  to  answer  the  complaint. 
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Whbrb  land  is  mortgaged  by  an  absolute  deed  with  a  defeasance  back,  an  abso- 
lute conveyance  of  the  premises  by  the  mortgagee  to  a  third  person  amounts 
to  an  assignment  of  the  mortgage ;  the  gntntee  being  substituted  to  the  rights 
of  the  mortgagee. 

The  interest  of  a  mortgagor  in  a  mining  claim  is  liable  to  attachment  and  sale 
under  execution,  and  the  purchaser  acquires  the  right  of  possession  as  against 
the  mortgagee  until  foreclosure. 

The  plaintiff  in  ejectment  to  recover  an  undivided  interest  in  land  may  have  a 
recovery  of  a  less  undivided  interest  than  that  sued  for. 

Appeal  from  the  fifth  Judicial  Diistrict. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
H.  P.  Barber  J  for  Appellant. 
H.  0.  BeaUy^  for  Respondent. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  seven-seventeenths 
of  a  quartz  lead  known  as  the  ^'Alice  and  Emily  Quartz  Lead,"  on 
the  north  bank  of  the  South  Fork  of  the  Stanislaus  River,  in  Tuo- 
lumne County.  The  plaintiff  claims  as  vendee  of  the  purchaser 
under  a  Sheriff's  sale  on  execution  on  a  judgment  rendered  in  a 
suit  in  which  the  interest  in  the  lead  of  one  Kyle,  the  judgment 
debtor,  was  attached  on  the  first  day  of  February,  1860.  It  seems 
that  Kyle,  on  the  fourteenth  day  of  November,  1859,  had  conveyed 
to  H.  0.  Beatty  two  shares  of  the  lead,  equal  to  two-seventeenths, 
by  an  absolute  deed  of  conveyance,  taking  back  a  written  defeas- 
ance, which  shows  that  the  deed  to  Beatty,  though  absolute  m 
its  terms,  was  substantially  a  mortgage.  Beatty,  in  November  or 
December,  1860,  conveyed  these  two  shares  to  the  defendant  Mar- 
tin, by  a  deed  absolute  in  its  terms.  On  the  trial  a  writ  of  attach- 
ment, issued  in  the  action  agsunst  Kyle  in  which  the  judgment  was 
rendered,  was  introduced  in  evidence,  with  the  written  answer  of 
Martin  appended  thereto,  as  garnishee,  bearing  date  Februaiy  1st, 
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1860,  stating  that  he  had  then  four  shares  in  said  claim  in  his  pos- 
session, belongmg  to  Kyle.  The  complaint  avers  that  the  defend- 
ants are  in  possession  of  the  mterest  claimed  by  him,  against  hia 
will  and  consent ;  that  they  refuse  to  surrender  the  possession  and 
deny  his  right  thereto,  and  refuse  to  recognize  him  as  having  any 
mterest  therein.  The  answer  of  Martin  admits  that  he  is  in  posses- 
sion, and  the  other  allegations  above  referred  to  are  not  denied. 
When  the  plaintiff  had  closed  his  evidence,  the  Court,  on  the  motion 
of  the  defendants,  granted  a  nonsuit ;  the  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  he  appeals  from  the  judgment  of  non- 
suit and  the  order  denying  a  new  trial. 

The  Court  erred  in  granting  the  nonsuit.  There  may  be  some 
question  as  to  the  number  of  shares  in  the  lead  owned  by  Kyle  at 
the  time  of  the  levy  of  the  attachment,  but  it  is  evident  that  he  had 
an  interest  in  the  two  shares  mortgaged  to  Beatiy,  liable  to  the 
attachment.  He  held  the  equily  of  redemption  and  the  right  of 
possession  until  the  foreclosure  and  sale  under  the  mortgage,  which 
was  such  an  interest  as  could  be  attached,  and  which  interest  was 
conveyed  to  the  plaintiff,  by  the  deed  to  the  purchaser  at  Shenff's 
sale,  and  the  deed  of  the  purchaser  to  him.  The  deed  from  Beatiy 
to  Martin  was  after  the  levy  of  the  attachment,  and  merely  con- 
veyed the  interest  the  former  had  in  the  two  shares,  which  was  only 
that  of  a  mortgagee,  and  it  amounted  substantially  to  an  asogn- 
ment  of  the  mortgage.  Thus  Martin  held  these  two  shares  subject 
to  the  equity  of  redemption  in  Kyle  and  those  holding  under  him, 
claiming  under  the  attachment.  His  titie  as  mortgagee  gave  him 
no  right  to  the  possession  as  against  the  plaintiff.  Martin  was  in 
the  possession,  denying  the  plaintiff's  claim,  and  setting  up  an 
adverse  titie.  These  acts  amounted  to  an  ouster  of  the  plaintiff, 
which  gave  him  a  right  of  action  against  him  to  recover 
sion  to  the  extent,  at  least,  of  these  two  shares. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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STOUT  V.  MACT. 

Tbs  statute  limiting  the  time  for  issoing  execution  upon  a  judgment  to  five  yeais 
after  its  entry,  applies  to  judgments  rendered  in  suits  to  foreclose  a  mortgage, 
equally  as  to  mere  personal  judgments. 

Where  in  an  action  to  foreclose  a  mortgage  a  decree  was  entered  in  the  usual 
form  for  the  sale  of  the  mortgaged  premises  and  execution  against  the  debtor 
for  any  deficiency,  and  no  process  to  enforce  the  decree  was  issued  until  more 
than  five  years  after  its  entry,  when  the  plaintiff  in  the  judgment  took  out  an 
execution :  held,  that  an  action  might  be  maintained  by  the  defendant  in  the 
judgment  to  enjoin  all  proceedings  upon  the  execution. 

Appeal  from  the  FourUi  Judicial  District. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

Sidney  L.  Johnson^  for  Appellant. 

Sec.  209  of  the  Practice  Act  gives  a  writ  of  execution  to  the 
party  at  any  time  yrithin  five  years  after  the  entry  of  judgment  in 
his  favor.  We  can  have  no  such  writ  under  a  decree  of  foreclo- 
sure until  the  sale  of  the  mortgaged  property  has  been  made  in 
accordance  with  the  decree,  and  has  resulted  in  a  deficiency,  leav- 
ing a  balance  due. 

We  have  not  reached  the  point  where  the  period  of  five  years 
spoken  of  in  Sec.  209  begins  to  run.  It  has  no  application  to  pro- 
ceedings for  the  foreclosure  of  mortgages,  which  are  governed  by 
the  provisions  of  the  first  chapter  of  title  eight,  until  judgment  for 
a  balance  due  after  sale  has  been  docketed. 

There  is  nothing  in  all  these  provisions  which  limits  the  power  of 
the  Court  to  enforce  its  decree  of  sale,  as  the  only  equitable  means 
provided  by  the  statute  for  the  foreclosure  of  mortgages.  Until  it 
has  done  so,  the  suit  is  still  pending,  no  matter  what  the  lapse  of 
time.  There  is  no  limitation  in  our  statutes  to  the  duration  of  a 
suit  The  power  of  the  Court  in  cases  of  foreclosure  remains  until 
the  property  is  sold  and  the  proceeds  disposed  of.  The  Court — 
not  the  officer  making  the  sale — ^receives  and  applies  the  surplus, 
to  the  satisfaction  of  subsequent  Uens,  or  returns  it  to  the  mort- 
gagor. The  decree  of  foreclosure  may  be  final  for  the  purposes  of 
appeal,  and  of  fixing  the  equities  of  the  parties,  but  does  not  ter- 
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minate  the  Court's  control  of  the  subject  matter.  Many  cases  of 
equity  jurisdiction  require  such  control  to  be  exercised  for  years. 
A  foreclosure  of  a  mortgage  where  the  debt  is  payable  by  install- 
ments, may  require  as  many  years  as  there  may  be  installments.  A 
balance  may  remain  due  after  the  successive  sales,  and  judgment 
may  be  docketed  therefor,  on  which  the  writ  of  execution  spoken 
of  in  Sec.  209,  may  be  issued  by  the  party  during  five  ensumg 
years. 

Many  other  cases  of  equily  jurisdiction  might  be  instanced.  A 
decree  dissolving  a  partnership  or  corporation,  appointing  a  receiv- 
er, and  providing  for  the  liquidation  of  the  affiurs  of  such  compa- 
nies, might  involve  many  years  of  administration,  of  application  and 
enforcement,  in  some  shape  of  that  decree,  long  after  the  period 
of  five  years  from  its  first  rendition.  During  all  this  time  the  litU 
pendente  continues,  and  there  is  no  limitation  to  it  in  the  law  or  ia 
the  statute. 

The  counsel  for  respondent  cites  Mason  v.  Oranise  (20  Oal. 
211).  The  point  decided  in  it  is,  that  the  limitation  of  five  yean 
in  the  seventeenth  section  of  the  Statute  of  Limitations,  above  cited, 
applies  to  domestic  as  well  as  to  foreign  judgments.  There  is 
nothing  in  it  conflicting  with  the  opinions  we  entertain  of  the  law. 

With  respect  to  the  law  relating  to  decrees  in  cases  of  foreclo- 
sure, before  the  amendment  of  Sec.  246,  we  refer  to  CJuiqnn  v. 
Broder  (16  Cal.  422),  and  BowUnd  v.  Leiby  (14  Id.  166). 

F.  A.  FdbenSj  for  Respondent. 

Tide  seven  of  the  Practice  Act  is  entitied :  ^^  Of  the  execution 
of  the  Judgment  in  Civil  Actions ;"  and  chapter  one  is  entitied : 
<«  The  Execution."  The  first  section  of  that  chapter  (Sec.  209 
Practice  Act)  provides,  that  "  tiie  party  in  whose  fi^tvor  judgment 
is  ^ven  may,  at  any  time  within  five  years  after  the  entry  tiiereof, 
issue  a  writ  of  execution  for  its  enforcement,  as  prescribed  in  ttiiB 
chapter." 

It  follows,  tiiat  no  such  writ  can  be  issued  after  the  lapse  of  five 
years  firom  the  ^ving  of  the  judgment ;  and  that  no  other  way  has 
been  prescribed  in  which  judgment  can  be  enforced  than  that  pro- 
dded in  this  chapter. 
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By  Practice  Act  (Tide  1,  Sec.  1) :  "  There  shall  be  in  this 
State  but  one  form  of  civil  actions,"  etc.,  and  the  rules  governing 
such  action — ^whether  equitable  or  legal — ^from  the  commencement 
of  the  action  to  the  enforcement  of  the  judgment,  are  to  be  found 
in  the  Practice  Act,  and  to  be  strictly  followed. 

The  term  "  execution  "  in  Sec.  209  of  the  Practice  Act  is  there 
used  in  its  broadest  sense,  meaning  the  process  by  which  the  judg- 
ment is  to  be  executed.  Blackstone  (Vol.  3,  Ch.  26)  defines  the 
"  execution"  of  the  judgment  as  "  putting  the  sentence  of  the  law 
in  force."  "  This,"  he  says,  "  is  performed  in  difiFerent  manners, 
according  to  the  nature  of  the  action  upon  which  it  is  founded,  and 
of  the  judgment  which  is  had  or  recovered."  Whatever  process, 
iherefore,  is  used  to  enforce  the  judgment  is  the  "  execution  " — 
varying,  of  course,  according  to  the  nature  of  the  judgment — and 
the  difiFerent  modes  of  doing  this  are  prescribed  in  Title  VII,  Ch.  1, 
Sec.  213,  all  under  the  title  of  "  Executions."  Whichever  of  these 
modes  is  made  use  of,  according  to  the  nature  of  the  judgment,  is 
the  "  execution  for  its  enforcement,"  and  can  only  issue  within  five 
years  after  the  entry  of  that  judgment. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

This  is  an  action  brought  by  a  judgment  defendant  to  enjoin  all 
proceedings  upon  an  execution  issued  on  the  judgment.  On  the 
eighth  day  of  June,  1852,  Falconer  &  Moulton  obtained  a  decree 
in  the  usual  form  for  the  foreclosure  of  a  certain  mortgage,  and 
the  sale  of  the  mortgaged  premises,  against  the  plaintiff.  Stout,  and 
others.  The  decree  stated  the  amount  due  to  the  plaintiflS,  and 
directed  that  the  mortgaged  premises  be  sold,  that  the  amount  due 
be  paid  from  the  proceeds  of  the  sale,  and  that,  if  the  same  were 
insufficient,  execution  issue  against  the  defendant  Stout,  for  the 
balance.  This  judgment  was  purchased  by  and  assigned  to  the 
defendant's  testator,  but  no  execution  to  enforce  the  decree  was 
ever  issued  until  a  short  time  before  the  commencement  of  this  suit, 
in  May,  1862.  The  defendant  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  the  demurrer  was  overruled,  and  no  answer  having  been 
42 
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filed,  a  final  judgment  was  rendered  for  the  plaintiff,  enjoining  all 
proceedings  to  enforce  the  judgment  or  execution,  and  tiie  defend- 
ant appeals. 

The  principal  question  is,  whether  an  execution  can  issue  after 
the  lapse  of  five  years  from  the  entry  of  a  judgment  rendered  in 
an  action  to  foreclose  a  mortgage.  A  judgment  for  the  foreclosure 
of  a  mortgage  and  the  sale  of  the  mortgaged  premises  is  governed 
by  the  same  rules  as  other  judgments,  both  as  respects  the  Statute 
of  Limitations  of  actions  thereon,  and  the  time  within  which  execu- 
tion for  their  enforcement  can  be  issued.  The  Practice  Act  makes 
no  distinction  between  judgments  of  that  kind  and  others  of  a  dif- 
ferent character.  All  are  treated  alike.  This  Court  has  held  that 
sales  under  executions  issued  on  such  judgments  are  subject  to 
redemption,  as  in  other  cases.  (^Kent  v.  Laffan,  2  Cal.  595  ; 
McMUlan  v.  Richards^  9  Id,  365 ;  Ghiy  v.  Middleton^  6  Id.  892 ; 
Harlan  v.  Smithy  6  Id.  173.)  Thus  the  prmciple  that  judgments 
for  the  foreclosure  of  mortgages  are  governed  by  the  same  rules  as 
other  judgments  has  been  recognized  by  this  Court.  Sec.  209  of 
the  Practice  Act  limits  the  time  within  which  an  execution  can 
issue  for  the  enforcement  of  a  judgment  to  five  years  from  the 
entry  of  the  judgment,  and  this  applies  to  judgments  of  this  kind, 
the  same  as  others.  Sec.  214  allowed  executions  to  issue  after  that 
date  by  a  special  order  of  Court,  but  that  section  was  repealed  in 
1861,  and  that  right,  therefore,  no  longer  exists.  The  defendant 
in  this  case  had  lost  his  right  to  an  execution  to  enforce  the  judg- 
ment by  the  lapse  of  time,  and  the  Court  below  properly  rendered 
judgment  against  him. 

The  judgment  is  therefore  affirmed. 


TOWDT  V.  ELMS. 

Whbrb  the  notice  of  appeal  fix>m  an  order  OTerraling  a  motion  for  new  trial  has 
not  been  filed  within  sixty  days  from  the  entry  of  the  order  the  appeal  will  be 
diBmissed. 

An  acknowledgment  of  service  indorsed  on  a  notice  of  appeal  as  follows :  "  Due 
service  of  a  copy  of  the  within  notice  is  hereby  accepted  to  have  been  made 
this  twentieth  day  of  Febmaiy,  1863/'  is  no  waiver  of  an  objection  that  ser- 
vice upon  the  day  mentioned  is  too  late. 
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Any  statement  agreed  to  by  the  parties  or  duly  settled  and  certified  by  tbe  Coart 
becomes  a  part  of  the  record  the  sam6  as  a  bill  of  exceptions,  demnner  to 
evidence,  or  any  other  mode  by  which  questions  of  law  or  matters  of  evidence 
were  made  part  of  the  record  by  the  old  system  of  practice. 

An  appeal  was  taken  from  a  judgment  and  also  from  an  order  overruling  a 
motion  for  new  trial,  and  the  appeal  from  the  order  was  dismissed  for  the 
reason  that  the  notice  was  not  served  in  time.  The  transcript  contained  a 
statement  on  motion  for  new  trial,  but  no  statement  on  appeal  or  bill  of 
exceptions :  held,  that  on  the  appeal  from  the  judgment  the  statement  on 
motion  for  new  trial  properly  formed  part  of  the  record,  and  might  therefore 
be  used  in  this  Court,  and  that  any  alleged  errors  appearing  therefrom  afiect- 
ing  the  judgment  might  be  considered  and  passed  upon. 

Whenever  a  matter  of  law  or  evidence  is  made  a  part  of  the  record  by  a  proper 
statement  or  bill  of  exceptions,  whether  such  statement  be  filed  on  motion  for 
new  trial  or  on  appeal,  it  is,  if  embodied  in  the  transcript,  on  appeal,  prop- 
erly before  the  Appellate  Court,  and  can  be  used  by  it  to  review  the  action  of 
the  Court  below. 

If,  on  appeal  from  a  judgment,  the  transcript  contains  a  statement  on  motion  for 
new  trial  which  shows  error  occurring  prior  to  or  in  the  rendition  of  the  judg- 
ment, and  affecting  its  validity  or  the  validity  of  any  action  of  the  Court 
prior  thereto,  the  errors  thus  disclosed  may  bo  reviewed,  and  the  judgment 
reversed  therefor. 

A  denial  that  property  sued  for  is  of  the  exact  value  alleged  in  the  complaint  is 
an  admission  of  any  lesser  value. 

It  having  appeared  that  there  was  an  agreement  in  writing  respecting  the  transfer 
of  certain  goods  from  witness  to  K.,  counsel  proposed  to  ask  witness  "  how 
K.  got  the  goods :"  hdd,  that  the  question  was  improper,  the  writing  being 
the  best  evidence. 

Where,  in  an  action  against  the  Sheriff  for  taking  goods,  he  justifies  under  an 
attachment  against  a  third  person,  it  is  not  necessary  that  his  answer  should 
set  forth  minutely  every  fact  relating  to  the  attachment  suit.  An  answer 
which  stated  the  time  of  commencement  of  the  action,  the  names  of  parties, 
the  Court,  and  that  the  goods  were  taken  by  virtue  of  a  writ  of  attachment 
issued  therein,  held  to  be  sufficient. 

In  trespass  for  taking  goods  against  a  Sheriff  who  justified  under  a  writ  of  attach- 
ment against  a  third  person,  he  called  as  a  witness  his  deputy,  who  stated 
that  he  served  the  attachment,  and  related  certain  conversations  between  him- 
self and  the  plaintiff.  On  cross-examination  he  stated  that  "  he  was  Dep- 
uty Sheriff,  and  under  bonds  to  the  Sheriff."  Whereupon  plaintiff  moved  to 
strike  out  his  testimony  on  the  ground  of  interest :  Jield,  that  the  motion 
was  properly  denied,  as  from  the  answer  it  was  not  certain  that  the  character 
of  his  bonds  was  such  as  to  make  him  interested. 

Hddy  further,  that  the  plaintiff  having  testified,  the  deputy,  even  if  interested,  was 
a  competent  witness  under  Sec.  422  of  the  Practice  Act. 

An  objection  that  a  judgment  in  favor  of  defendants  is  improper  because  of  the 
absence  of  any  prayer  for  relief  in  the  answer  must  be  taken  in  the  trial  Court 
or  it  will  not  be  considered  on  appeal. 

Appeal  from  the  Fourth  Judicial  District. 
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The  complaint  is  verified,  and  alleges  that  on  the  twelfth  day  of 
March,  1862,  the  plaintiff,  J.  G.  Towdy,  was  the  owner  and  enti- 
tled to  the  possession  of  certain  personal  property,  the  items  of 
which  are  set  forth,  and  that  defendant,  on  the  day  mentioned, 
unlawfully  took  the  goods  from  the  possession  of  the  plaintiff,  and 
still  wrongfully  detains  them ;  that  the  value  of  the  goods  is  three 
hundred  and  two  dollars  and  forty-two  cents,  and  prays  judgment 
for  a  return  of  the  goods,  or  for  their  value,  with  damages  in  the 
sum  of  one  hundred  dollars  and  costs. 

The  answer,  also  verified,  is  as  follows :  ^^  John  S.  Ellis,  the 
defendant  in  the  above  action,  for  answer  to  the  complaint  of  the 
plaintiff  therein  says,  that  he  denies,  according  to  his  information 
and  belief,  that  the  above  plaintiff  was,  on  the  twelfth  day  of  March, 
A.D.  1862,  or  at  any  other  time,  the  owner  of  the  goods  and  chat- 
tels mentioned  in  the  complaint  in  said  action,  or  that  he  was  ever 
entitied  to  the  possession  of  the  same  as  alleged  in  said  complaint, 
and  he  further  denies  that  he  became  possessed  of  said  property 
unlawfully  and  wrongfiilly  detains  the  same  from  said  plaintiff,  or 
that  he  ever  became  possessed  of  said  goods  and  chattels,  or  any 
part  thereof,  except  the  following,  to  wit :  [here  follows  a  list  of  a 
portion  of  the  articles  mentioned  in  the  complaint],  which  said  goods 
and  chattels  above  mentioned  this  defendant  now  holds  as  Sheriff  of 
said  city  and  county,  under  and  by  virtue  of  a  writ  of  attachment 
issued  out  of  the  District  Court  of  the  Twelfth  Judicial  District  of 
said  city  and  county,  in  a  certain  action  brought  therein  by  Louis 
Brunner,  plamtiff,  agamst  Wm.  A.  Erohe,  defendant,  which  said 
action  was  commenced  and  attachment  issued  on  the  first  day  of 
March,  1862,  and  pursuant  to  which  said  defendant  herein  took  the 
above  mentioned  goods  and  chattels  firom  the  possession  of  s^d 
Erohe,  and  now  holds  them  to  satisfy  any  judgment  that  has  been 
or  may  be  obtained  in  favor  of  said  Brunner  against  said  Ejx)he  in 
said  action,  and  he  denies  that  he  has  taken  the  said  goods  and 
chattels  in  any  other  manner.  And  the  defendant  further  denies 
that  he  took  said  goods  and  chattels,  or  any  part  thereof,  from  the 
possession  or  custody  of  the  plaintiff  herein ;  and  he  furtiier  denies, 
according  to  his  information  and  belief,  that  said  plaintiff  is  entitled 
to  the  possession  of  the  same,  or  any  part  thereof,  or  that  the  value 
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of  the  same  is  of  the  sum  of  three  hundred  and  two  dollars  and 
forty-two  cents,  as  alleged  in  said  complaint,  or  that  said  plaintiff 
has  sustained  any  damage  whatever;  and  the  defendant  further 
says,  that,  according  to  his  information  and  belief,  the  said  goods 
and  chattels  above  mentioned  were,  at  the  time  of  said  taking  the 
property  of  said  W.  A.  Krohe,  in  whose  possession  they  were  at  the 
time  of  said  taking,  and  that  any  claim  of  title  to  the  same  in 
favor  of  the  plaintiff  herein  based  upon  any  agreement  or  statement 
by  said  plaintiff  and  said  Erohe,  or  either  of  them,  is  fraudulent 
and  void.  Earl  Bartlett,  Defendant's  Attorney." 

Replication  denying  all  the  averments  of  the  answer.  The  case 
was  tried  by  a  jury,  who  found  a  verdict  for  the  defendant,  and 
that  he  was  entitled  to  possession  of  the  property.  Judgment  was 
entered  that  plaintiff  take  nothing  by  his  suit,  and  that  defendant 
recover  possession  of  the  properly  from  plaintiff,  together  with  his 
costs.  Plaintiff  moved  for  a  new  trial,  and  upon  this  motion  a 
statement  was  settled  and  agreed  to  by  the  attorneys  of  the  parties. 
November  21st,  1862,  an  order  was  made  denying  the  motion  for 
new  trial,  and  on  the  tenth  day  of  February,  1868,  a  notice  of 
appeal  from  the  judgment  and  also  from  the  order  denying  a  new 
trial  was  filed.  On  this  motion  is  the  following  indorsement :  "  Due 
service  of  a  copy  of  the  within  notice  is  hereby  accepted  to  have 
been  made  this  twentieth  day  of  February,  1863. 

"Earl  Bartlett." 

The  transcript  on  appeal  contains  the  judgment  roll,  the  state- 
ment on  motion  for  new  trial,  and  the  notice  of  appeal.  There  is 
no  statement  on  appeal  or  bill  of  exceptions,  and  all  the  assignments 
of  error  considered  by  the  Court  are  contained  in  the  statement  on 
motion  for  new  trial. 

The  facts  in  reference  to  these  alleged  errors  are  sufficientiy 
stated  in  the  opinion. 

M.  Oamptany  for  Appellant. 

I.  The  Court  erred  in  denying  plaintiff's  motion  for  judgment 
on  the  pleadings.  The  denials  in  the  answer  are  bad  and  raise  no 
issue.    The  answer  denies  in  the  very  words  of  the  complaint 
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[repeating  them],  thus  raising  an  immaterial  issue  as  to  those  mat- 
ters instead  of  meeting  the  substantial  matters  averred.  How  much 
of  the  complaint  is  true  the  defendant  does  not  adndt  or  deny.  He 
simply  swears  it  is  not  all  true.  Such  a  denial  does  not  reach  the 
substantial  matters  averred,  but  only  raises  an  immaterial  issue  as 
to  the  particular  manner  in  which  the  matter  is  alleged  in  the  com- 
plaint. (^Sallinger  v.  ia«A,  7  How.  Pr.  430 ;  Castro  v.  Wetmare^ 
16  Cal.  379 ;  Caulfield  v.  Saunders,  17  Id.  571 ;  Fi^san  v. 
Cooler,  1  Code,  91.) 

The  denials  are  bad  for  being  in  the  alternative.  It  leaves 
uncertain  what  it  means  to  deny.  (  Otis  v.  HosSy  8  How.  Pr.  193 ; 
Porter  v.  Sermanj  8  Cal.  624 ;  Sopkina  v.  Everett,  3  Code,  150 ; 
Young  v.  Catlin,  6  Duer,  443 ;  Flankman  v.  VaUefo,  15  CaL 
639 ;  Boyce  v.  Brovm,  7  Barb.  80.)  The  denials  should  be  in 
the  disjunctive  and  not  in  the  conjimctive.  (^Hopkins  v.  Everett, 
6  Code,  150 ;  Busenwns  v.  Coffee,  14  Cal.  191 ;  Burke  v.  Table 
Mountain  Water  Co.,  12  Id.  403.)  As  to  the  value  of  the  prop- 
erty, the  answer  only  denies  it  was  of  the  precise  value  of  three  hun- 
dred and  two  dollars  and  forty-two  cents,  thereby  leaving  it  undenied 
it  was  of  the  value  of  any  sum  up  to  that  amount.  This  admits  the 
property  was  of  the  value  of  three  hundred  and  one  dollars  and 
forty-two  cents.     (17  Cal.  569 ;  7  Pr.  430.) 

n.  The  answer  must  allege  all  those  facts  which,  when  the 
plaintiff's  case  is  admitted  or  proved,  the  defendant  must  prove,  in 
order  to  defeat  the  action.  (  CaUin  v.  Ghmter,  1  Duer,  266.)  The 
words  " must"  are  imperative.  (^McKying  v.  BvU,  16  N.  Y.  297.) 
A  defendant  cannot  give  in  evidence  any  fact  not  set  up  in  his 
answer.  (^Diefendorf  v.  Gage,  7  Barb.  S.  C.  18 ;  Kelly  v.  Wes- 
ton, 2  Coms.  501 ;  N.  Y.  Central  Ins.  Co.,  20  Barb.  S.  C.  468; 
Baker  v.  Bailey,  16  Id.  57 ;  Dewy  v.  EJoag,  Id.  365 ;  Fay  v. 
Qruristead,  10  Id.  321 ;  Andrews  v.  Bond,  Id.  633 ;  WalUm  v. 
Mintum,  1  Cal.  362;  Field  v.  Mayor  of  N.  Y,  2  Seld.  129; 
McKying  v.  BuU,  16  N.  T.  297.)  The  new  matter  is  not  well 
pleaded.  The  answer  setting  up  the  attachment  is  by  way  of 
recital  and  not  by  way  of  allegation.  (Porter  v.  Herman,  8  Cal. 
624.)  The  answer  does  not  aver  jurisdiction  in  the  Twelfth  Dis- 
trict Court,  nor  does  it  show  the  suit  was  brought  to  recover  any 
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sum  whatever  so  as  to  constitute  jurisdiction.  The  jurisdiction  of 
the  Twelfth  District  Court  is  limited  to  sums  exceeding  two  hundred 
dollars.  The  answer  as  to  jurisdiction  is  insensible,  ambiguous,  and 
doubtful,  and  pleadings  must  not  be  insensible,  ambiguous,  nor 
doubtful,  but  must  be  poative  in  their  form.  (Stephens  on  Plead- 
ing, 377,  378.)  The  nature  of  the  action  is  not  stated,  nor  is  it 
averred  the  action  was  at  law  or  otherwise.  (Pierson  v.  McCahiU^ 
21  Cal.  122.) 

in.  The  Court  erred  in  refiising  to  allow  parol  evidence  to  be 
given  to  show  the  delivery  of  the  goods  in  question  by  the  plaintiff 
to  Krohe,  in  the  month  of  December,  1861.  The  Court  based  its 
decision  for  its  refusal  on  the  ground  that  there  was  a  written 
agreement.  Admitting  there  was  a  written  agreement,  there  was 
no  ground  for  excluding  the  evidence.  The  evidence  was  not 
offered,  nor  did  it  tend  to  disprove  the  contents  of  the  written 
agreement,  but  simply  to  show  a  deUvery  of  the  goods  in  the  first 
instance.  Evidence  is  admissible  to  show  facts  independent  of  and 
entirely  consistent  with  the  written  agreement. 

IV.  The  Court  erred  in  refiising  to  strike  out  the  testimony  of 
the  defendant's  deputy  Lamott.  The  testimony  was  improper. 
(Santillan  v.  Moses,  1  Cal.  92.)  The  witness  was  interested  by 
being  imder  indemnity  to  his  principal  and  was  liable  for  his  torts. 
In  a  suit  by  a  claimant  of  attached  properly  against  a  Sheriff,  the 
testimony  of  a  subsequent  attaching  creditor  who  has  executed  an 
indemnity  bond  to  the  Sheriff  to  hold  him  harmless  is  inadmissible. 
(Rowland  v.  Willets,  5  Seld.  170.)  A  driver  is  not  a  competent 
witness  for  his  employer  in  an  action  for  negligentiy  driving  against 
one  without  previously  being  released.  (Ferin  v.  Vall^o  Wharf 
Co.,  7  Cal.  253.) 

V.  The  Court  erred  in  chargbg  the  jury  to  the  effect  "  that  the 
making  the  sale  and  transfer  of  personal  property,  the  law  requires 
that  the  goods  should  not  be  left  in  such  a  disguise  as  to  amount  to 
a  firaud  upon  the  creditors  of  such  person  having  possession." 

Earl  Bardett,  for  Respondent. 

I.  The  appeal  fi^)m  the  order  denying  a  new  trial  should  be  dis- 
missed, on  the  ground  that  no  appeal  was  taken  bom  said  order 
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within  sixty  days  from  the  time  it  was  made.  The  order  waa  made 
Nov.  21st,  1862,  and  notice  of  appeal  given  Feb.  10th,  1868. 
(Practice  Act,  Sec.  336,  Sub.  3.) 

n.  There  is  no  statement  on  appeal  in  said  action  from  Hie 
judgment  of  the  Court  below,  and  therefore  nothing  that  appears  in 
the  statement  on  motion  for  new  trial,  which  is  annexed  to  the 
record,  can  be  inquired  into  for  the  purpose  of  reversing  the  judg- 
ment. 

m.  K  there  were  any  objections  to  the  defense  set  up  in  the 
answer,  or  the  manner  of  setting  it  up,  the  plaintiff  should  have 
demurred  to  it,  and  by  his  reply  he  waived  all  objections.  (  Walker 
V.  WoodSy  16  Cal.  68.)  Further  than  this,  such  objections  cannot 
for  the  first  time  be  raised  in  this  Court.  (JUamhck  v.  WhiUj  20 
Cal.  600.) 

Appellant,  in  reply. 

I.  The  respondent  can  make  no  question  on  this  appeal  as  to 
the  appeal  from  the  order  denying  the  motion  for  new  trial  not  being 
taken  in  time.  The  respondent  accepted  due  service  of  the  notice 
of  the  appeal  (see  indorsement).  This  is  a  waiver  of  the  objection 
that  it  was  not  in  time.  (^Shaver  v.  Ocean  Ins.  Co.^  9  Abbotfc, 
23 ;  Tvlman  v.  Bagley,  12  Wend.  237.) 

n.  As  to  the  objection  that  there  is  no  statement  on  appeal, 
the  statute  itself  makes  the  statement  on  motion  for  new  trial  the 
statement  on  appeal.     (See  Stat,  of  1861,  690.) 

in.  A  motion  for  a  new  trial  is  a  proceeding  entirely  distinct 
from  an  appeal  from  a  judgment.  A  party  may  pursue  both  at  the 
same  time  (Voorhies'  Code,  Ed.  1860,  357),  and  may  be  either 
1st,  on  a  question  of  law ;  2d,  upon  a  question  of  fact ;  3d,  upon 
both  questions  of  law  and  fact.  (Id.)  It  may  be  upon  the  min- 
utes of  the  Court,  upon  a  case  or  exceptions.  It  may  be  before  or 
after  judgment.  (Id.)  And  where  tiiere  is  no  statement  it  leaves 
the  party  to  argue  his  case  on  the  judgment  record  alone.  {B/dfh 
erUon  v.  Surd^  8  Abbott,  116;  McComber  v.  Chamberlain^  5 
Cal.  327.)  And  upon  th^  judgment  record  alone  the  defendant  is 
entitied  to  no  relief  whatever — ^not  even  for  his  costs — ^because  he 
demanded  none  in  his  answer.    The  answer  admits  the  plaintiff's 
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whole  cause  of  action,  and  sets  up  no  new  matter  sufficient  to  con- 
stitute a  defense  to  the  action.  (See  Appellant's  brief  on  file.) 
The  pleadings  are  the  'fonnal  allegations  of  the  parties  of  their 
respective  claims  and  defenses  for  the  judgment  of  the  Court  (Prac. 
Act,  Sec.  86),  and  must  be  most  strongly  construed  against  the 
pleader.     (^Chipman  v.  Hmerie^S  Cal.  49.) 

rV.  The  failing  to  demur  does  not  waive  the  right  to  object  on 
the  trial,  or  in  the  Appellate  Court,  for  the  first  time  that  the 
answer  does  not  state  facts  sufficient  to  constitute  a  defense  to  the 
action.  (Htggins  v.  Freeman^  2  Duer,  660 ;  Montgomery  County 
Bank  v.  Albany  City  Bank^  2  Seld.  459.)  An  incurable  defect 
is  never  waived  by  any  pleading,  but  may  be  taken  advantage  of 
whenever  the  parties  are  before  the  Court.  (JBumJiam  v.  BeBe- 
vourscy  8  Prac.  159 ;  St.  John  v.  Nbrthup,  23  Barb.  30.) 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
concurring. 

This  is  an  action  to  recover  the  possession  of  personal  property, 
and  the  defendant,  who  is  the  Sheriff  of  the  County  of  San  Fran- 
cisco, claimed  that  it  was  the  property  of  one  Krohe,  and  that  he 
had  levied  upon  it  by  virtue  of  an  attachment  against  him.  The 
defendant  recovered  judgment  against  the  plaintiff  for  the  possession 
of  the  property  and  for  his  costs,  from  which,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  the  plaintiff  appeals. 

The  new  trial  was  denied  on  the  twenty-first  day  of  November, 
1862,  and  the  notice  of  appeal  was  filed  February  10th,  1863,  and 
the  defendant  accepted  service  of  the  notice  February  20th.  It  is 
objected  that  the  appeal  fi'om  the  order  refusing  a  new  trial  was  not 
taken  within  sixty  days  after  the  order  was  made,  and  therefore  the 
appeal  from  that  order  must  be  dismissed.  To  this  it  is  replied 
that  the  respondent  has  waived  this  objection  by  the  terms  of  his 
acceptance  of  the  service  of  the  notice  of  appeal,  which  is  in  these 
words :  "  Due  service  of  a  copy  of  the  within  notice  is  hereby 
accepted  to  have  been  made  this  twentieth  day  of  February,  1868," 
and  we  are  referred  to  the  cases  of  Taiman  v.  Barnes  (12  Wend. 
227)  and  Struver  v.  Ocean  Bimirance  Co.  (9  Abbott,  23).  In 
those  cases  it  was  held  that  an  admission  of  ^<  due  service  of  a 
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notice  "  is  a  waiver  of  the  objection  that  it  was  not  served  in  time. 
In  this  case  the  acceptance  only  admits  that  the  notice  was  duly 
served  at  a  certain  date,  and  cannot  be  considered  as  a  waiver  of 
the  objection.  The  appeal  from  this  order  not  having  been  taken 
in  time,  it  will  have  to  be  dismissed,  leaving  the  appeal  from  the 
judgment  remaining. 

The  only  statement  in  the  record  is  the  statement  on  the  motion 
for  a  new  trial,  no  statement  on  appeal  having  been  filed.  Sec. 
195  of  the  Practice  Act,  as  amended  in  1861,  provides  that  this 
statement,  with  the  affidavits,  depositions,  etc.,  shall  ''  constitute, 
without  further  statement,  the  papers  to  be  used  on  appeal  fi^m 
the  order  granting  or  refusing  the  new  trial."  The  respondent 
insists  that  as  the  appeal  from  the  order  refusing  the  new  trial  must 
be  dismissed,  therefore  the  statement  falls  witii  it  and  cannot  be 
used  for  any  other  purpose.  That  its  use  is  confined  to  the 
determination  of  the  questions  involved  in  that  motion. 

Any  statement  agreed  to  by  the  parties,  or  duly  settled  and  cer- 
tified by  the  Court,  becomes  a  part  of  the  record,  the  same  as  a  bill 
of  exceptions,  demurrer  to  evidence,  or  any  other  mode  by  which 
questions  of  law  or  matters  of  evidence  were  made  part  of  the 
record  by  the  old  system  of  practice.  A  statement  is  the  substitute 
provided  by  the  code  for  these  former  modes  of  proceeding,  which 
were  sometimes  quite  complicated  in  their  nature,  the  "bill  of 
exceptions  "  under  the  old  system  being  still  retained.  Whenever, 
therefore,  a  matter  of  law  or  evidence  is  thus  made  a  part  of  ihe 
record  by  a  proper  statement  or  bill  of  exceptions,  whether  such 
statement  be  filed  on  motion  for  new  trial  or  on  appeal,  it  is  prop- 
erly before  this  Court,  the  same  as  any  other  part  of  the  record ; 
and  when  before  us  it  can  be  used  to  enable  us  to  review  the  action 
of  the  Court  below  and  determine  whether  or  not  any  error  has 
been  committed.  K  the  alleged  error  occurred  prior  to  or  in  the 
rendition  of  the  judgment,  and  afiects  its  validity,  or  the  validity  of 
any  action  of  the  Court  prior  thereto,  then  such  statement  or  biQ 
of  exceptions  can  properly  be  used  on  an  appeal  firom  the  judgment. 
If,  however,  the  alleged,  error  relates  to  the  action  of  the  Court 
subsequent  to  the  rendition  of  the  judgment,  as  an  order  made  on 
a  Ihotion  for  a  new  trial,  or  any  other  order  made  afier  judgment, 
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then  such  statement  or  bill  of  exceptions  can  only  be  used  on  an 
appeal  properly  taken  from  such  subsequent  order.  The  appeal 
from  the  order  refusing  a  new  trial  in  this  case  not  having  been 
taken  in  time,  the  statement  in  the  record  can  be  used  to  review 
the  action  of  the  Court  below  only  so  &r  as  it  affects  the  judgment. 
The  Court  may  have  erred  in  refusing  the  new  trial,  but  we  cannot 
review  that  action,  the  appeal  not  having  been  taken  in  time.  But 
we  still  have  the  right  to  use  the  statement  in  reviewing  the  action 
of  the  Court,  so  far  as  it  relates  to  the  judgment,  the  appeal  from 
the  judgment  having  been  taken  in  time.  We  cannot,  therefore, 
sustain  the  position  of  the  respondent  that  the  statement  is  to  be 
entirely  disregarded. 

The  fir^t  error  assigned  is  that  the  Court  below  erred  in  denying 
plaintiff's  motion  for  a  judgment  on  the  pleadings,  and  it  is  insisted 
that  the  denials  in  the  answer  are  bad  and  raised  no  issue ;  that 
they  are  in  the  alternative  and  not  in  the  disjunctive,  and  not  spe- 
cific ;  that  the  denial  of  the  value  is  only  of  tiie  precise  sum  stated 
in  the  complsdnt,  and  therefore  it  is  no  denial  of  any  lesser  sum. 
It  is  true  that  the  denial  of  the  value  of  the  property  is  only  of  the 
sum  stated  in  the  complaint,  and  it  is,  therefore,  an  admission  of 
any  lesser  value ;  but  as  to  the  other  objections,  they  are  not  well 
taken.  The  answer  specifically  denies  the  most  material  allegations 
of  the  complaint,  and  therefore  raised  issues  of  fact,  to  be  tried  in 
the  proper  mode.  Such  being  the  case,  it  can  make  no  difference, 
so  far  as  relates  to  this  motion  for  judgment  on  the  pleadings, 
whether  the  new  matter  in  the  answer  was  properly  pleaded  or  not, 
for  in  either  event  the  Court  properly  overruled  the  motion. 

It  is  also  insisted  that  the  Court  erred  in  refusing  to  allow  paxol 
evidence  of  the  delivery  of  the  goods  by  the  plaintiff  to  Krohe. 
The  witness,  who  was  the  plaintiff,  was  asked  how  Krohe  got  the 
goods,  and  upon  a  question  by  defendant's  counsel  he  stated  that 
the  agreement  between  them  was  in  writing,  and  the  Court  properly 
refused  to  let  him  answer  the  question,  the  writing  being  the  best 
evidence  upon  that  point.  The  delivery  was  sworn  to  by  this  and 
several  other  witnesses  without  objection.^ 

The  next  point  raised  is  that  the  Court  erred  in  admitting  the 
record  and  papers  in  the  suit  in  which  the  attachment  was  issued. 
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on  the  ground  that  the  facts  were  not  sufficiently  pleaded  by  the 
answer.  This  objection  is  not  well  taken.  These  proceedings 
were  sufficiently  set  forth  in  the  answer.  It  is  not  necessary  to  set 
forth  minutely  every  fact  relating  to  the  suit,  in  cases  of  this  kind. 

The  defendant  called  as  a  witness  one  Lamott,  who  testified  that 
he  was  the  Deputy  SherifiF  who  served  the  attachment,  and  he 
related  conversations  between  himself  and  the  plaintiflF  relative  to 
the  sale  of  the  goods  by  plamtiff  to  Krohe.  On  cross-examination 
he  stated  that  "  he  was  Deputy  Sheriiff  and  under  bonds  to  the 
SherifiF,"  and  thereupon  plaintiff  moved  to  strike  out  his  testimony 
on  tiie  ground  that  the  witness  was  interested,  which  was  overruled, 
and  this  is  alleged  as  error.  The  record  does  not  disclose  the 
terms  or  character  of  these  "  bonds  to  the  SherifiF,"  or  whether  they 
made  the  witness  interested  in  the  result  of  this  suit  or  not.  We 
cannot  presume  error ;  it  must  appear  by  the  record,  and  there  is 
not  sufficient  here  to  establish  it.  Besides,  if  the  witness  was  inter- 
ested, it  was  as  an  adverse  party  in  interest,  or  a  person  for  whose 
benefit  the  action  was  defended,  and  as  the  plaintifif  had  been 
examined  as  a  witness  on  his  own  behalf,  he  could  not  object  to  the 
competency  of  the  witness  under  the  provisions  of  Sec.  422  of  the 
Practice  Act. 

We  see  no  error  in  refusing  the  instructions  asked  for  by  the 
plaintiff  and  in  the  instructions  given  by  the  Court  and  which  were 
excepted  to.  The  charge  given  was  correct  as  a  proposition  of 
law,  and  was  founded  upon  evidence  before  the  jury.  It  is  insisted 
that  the  Court  erred  in  rendering  a  judgment  in  favor  of  the  de- 
fendant, because  his  answer  contained  no  prayer  for  judgment.  If 
tibis  objection  has  any  force,  it  should  have  been  raised  in  tiie  Court 
below,  where  the  pariy  would  have  been  allowed  to  amend.  It 
cannot  be  raised  here  for  the  first  time. 

The  appeal  firom  the  order  refiismg  the  new  trial  is  dismissed,  at 
file  appellant's  cost.    The  judgment  is  affirmed. 
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KELLY  et  al.  v.  LYNCH  et  al. 

A  PERSON  not  preyioaslj  a  partj  to  a  bill  of  exchange  who,  for  a  consideration, 
accepts  the  same,  incurs  therebj  the  liabilities  of  an  acceptor  equally  as  if  he 
were  the  drawee. 

Where  one,  not  the  drawee,  accepted  a  draft  for  the  sole  purpose  of  protecting  the 
interest  of  his  foreign  correspondent  in  a  bill  of  lading  accompanying  the 
draft  as  collateral  security,  and  took  at  the  time  an  assignment  of  this  bill  of 
lading :  htldj  that  although  the  collateral  security  turned  out  to  be  of  little 
yalue,  its  receipt  was  a  legal  consideration  for  the  acceptance. 

It  is  a  sufficient  consideration  for  the  acceptance  of  a  draft  by  one  not  a  party  to 
the  paper,  that  the  payee  thereby  loses  the  acceptance  of  the  drawee. 

Inducements,  not  amounting  to  fraud,  held  out  by  the  payee  of  a  draft  to  procuie 
its  acceptance,  do  not  inTalidate  the  contract  of  the  acceptor. 

Appeal  from  the  Twelfth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 

Sidney  L,  Johnson^  for  Appeflant. 

I.  There  was  no  consideration  for  the  acceptance.  The  con- 
signment was  worth  nothing,  as  it  did  not  even  pay  the  expenses 
upon  it.  The  counsel  for  plainti£fs  invokes  the  principles  of  the 
commercial  law  applicable  to  bills  of  exchange,  which  make  payees, 
and  indorsees  for  value,  unaffected  by  the  want  of  consideration 
between  the  drawer  and  drawee  who  has  accepted,  and  cites  Rey- 
nolds  V.  Bohimm,  (2  Adolp.  &  El.,  196—42  E.  C.  L.  R.  634.) 
We  do  not  come  within  the  principle  of  the  case  cited.  We  were 
not  drawees,  nor  in  any  manner  parties  to  the  bill.  There  was  no 
privity  between  us  and  Goldbaum.  We  did  not  accept  for  his 
honor,  nor  that  of  any  party  to  the  bill.  There  was  no  protest  of 
the  bill  for  non-acceptance,  without  which  there  could  be  no  vaUd 
acceptance  for  honor. 

n.  The  plaintifis,  by  their  own  acts,  induced  us  to  enter  into 
this  contract.  To  show  how  shghtly  may  be  the  acts  to  which 
weight  is  given  in  the  determination  of  such  questions,  we  refer  to 
the  case  of  Wilkinson  v.  Johnson  (3  Bam.  &  Cres.,  428 — 10  E. 
C.  L.  R.  198.)  Barron  &  Co.,  by  coming  to  us  in  the  way  they 
did,  placed  us  in  such  a  situation  that  we  were  obliged  to  accept 
their  offer  or  incur  the  risk  of  reproach  from  our  correspondents. 
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That  was  a  motive  for  our  acceptance,  but  not  a  consideration. 
The  only  consideration  was  the  cargo,  which  was  supposed  and 
assumed  by  both  parties  to  be  sufficient,  and  turned  out,  by  no 
fault  of  ours,  to  be  nothing.  We  insist  that  the  plaintiff  and  their 
agents,  led  us  by  their  own  acts  into  this  acceptance  under  the 
erroneous  belief,  which  they  shared  with  us,  that  the  cargo  was 
ample  to  cover  it,  and  that  a  better  result  might  thus  be  secured 
for  the  second  draft,  with  the  collection  of  which  also  they,  not  we, 
were  charged. 

in.  The  plaintifiB  and  their  agents,  who  were  bound  to  dispose 
of  the  consignment,  and  apply  the  proceeds  to  the  payment  of  the 
drafts,  have  made  us,  under  the  facts  of  the  case,  agents  and 
trustees  for  that  purpose,  and  are  only  entifled  to  recover  what  we 
received  and  tendered  them,  and  that  without  costs.  So  far  as  the 
defendants  were  concerned  there  could,  in  no  event,  accrue  to  them 
any  benefit  firom  the  consignment.  They  could  dispose  of  it  only 
so  far  as  it  was  necessary  to  pay  the  drafts,  in  which  they  had  no 
interest,  and  must  turn  over  the  balance  to  Goldbaum.  They  were 
mere  trustees  for  the  different  parties,  and  accountable  as  such. ' 
Their  motive  for  accepting  the  trust  has  been  stated.  Friendship, 
blood,  business  relations,  are  motives  for  undertaking  such  burdens, 
not  considerations  for  pecuniary  obligations.  The  knowledge  of  the 
existence  of  such  a  motive  made  the  plaintiff's  agents  turn  it  to  the 
account  of  their  own  convenience. 

(7.  Temple  JEmmetj  for  Respondent. 

I.  It  is  not  correct  to  say  that  there  was  no  consideration. 
The  plaintiflfe  paid  to  Goldbaum,  the  maker  and  indorser  of  this  bill 
of  exchange,  the  fiill  value  thereof.  They  have  therefore  paid  a 
fiill  consideration,  and  stand  before  the  Court  as  innocent  bona  fde 
indorsees  for  value.  But  the  defendants  insist  that  in  addition  to 
paying  the  maker  of  the  bill  the  full  value,  the  plaintiflfe  must  show 
that  they  have  also  paid  the  acceptors  the  ftiU  value.  In  other 
words,  that  to  entitie  a  lona  fide  indorsee  of  a  bill  of  exchange  to 
recover  against  the  acceptors,  he  must  show  that  he  has  paid  for  the 
bill  twice  over. 

The  idea  of  an  additional  consideration  between  a  bona  fide  iniot- 
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Bee  for  value,  and  an  acceptor,  is  surely  a  new  doctrine  in  the  law 
of  bills  of  exchange.  No  such  circumstance  is  essential  to  the  lia- 
bility of  the  acceptor,  or  occurs  in  fact  upon  acceptance.  The 
acceptor  must  determine  before  making  his  acceptance  how  he 
stands  with  the  maker,  and  what  are  his  prospects  for  reimburse- 
ment. But  having  once  accepted  he  cannot  afterwards  say  to  a 
bona  fide  indorsee  for  value,  that  he  was  mistaken  in  supposing 
that  he  would  be  protected,  and  therefore  will  not  honor  his  accept- 
ance. The  case  is  precisely  like  that  of  Bobimon  v.  Reynolds  (2 
Adolphus  &  Ellis,  196—42  Eng.  Com.  Law,  634).  But  in  pomt 
of  fact  a  full  consideration  did  pass  between  the  plainti&  and 
defendants,  viz. :  the  loss  of  Moore  &  Folger's  acceptance,  which 
they  were  ready  to  make,  and  upon  which  they  would  undoubtedly 
have  been  liable,  whatever  the  condition  of  the  cargo  mentioned  in 
the  bill  of  lading. 

It  is  hardly  necessary  to  quote  authorities  to  show  that  a  consid- 
eration which  consists  in  a  loss  or  injury  to  one  of  the  contracting 
parties  is  as  valid  and  obligatory  as  would  be  one  consisting  in  a 
gain  or  benefit  to  the  other  contracting  party.  (Chitty  on  Con- 
tracts, 31,  and  notes.) 

n.  The  next  groimd  of  error  alleged  by  the  defendants  is,  that 
the  plaintiflfe,  by  their  own  acts,  induced  the  defendants  to  enter 
into  this  contract.  No  representation  was  made  or  inducement 
held  out.  It  was  a  matter  of  indifference  to  the  plaintiff  whether 
Moore  &  Folger  took  the  consignment  and  accepted  their  draft,  or 
whether  the  defendants  did  so ;  and  the  offer  of  it  to  the  latter  was 
purely  out  of  consideration  for  the  defendants  and  their  principals. 
The  defendants'  argument  seems  to  be,  that  it  was  the  duty  of  the 
plaintifife  or  their  agents  "  to  put  the  defendants  upon  their  guard  to 
inspire  a  doubt  or  a  mistrust  of  the  transaction."  But  how  was  it 
possible  for  the  plaintiffs  to  do  this,  when  they  themselves  never 
dreamed  that  there  was  occasion  for  doubt  or  mistrust?  The 
defendants  say  that  Barron  &  Co.  placed  them  in  such  a  situation 
that  they  were  obliged  to  accept  their  offer  or  incur  the  risk  of 
reproach  from  their  principals.  But  the  whole  case  shows,  that  it 
was  a  matter  of  indifference  to  Barron  &  Co.  whether  the  defend- 
ants accepted  the  offer  or  not.    It  was  made  purely  out  of  kindness 
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and  consideration  for  the  defendants  and  their  principals,  and  the 
defendants  were  entirely  at  liberty  to  decline  it.  By  acceptiiig  it, 
ihey  have  deprived  the  plaintifiB  of  Moore  &  Folger's  acceptance. 

m.  As  to  the  defendants'  third  ground  of  error,  viz. :  that  the 
plaintiflfe  and  their  agents  were  bound  to  receive  and  sell  the  con- 
signments, and  that  in  transferring  it  to  the  defendants  they  made 
the  latter  their  agents  and  trustees,  etc. 

Not  only  was  there  no  such  obligation  upon  the  plamtifife  or  their 
agents,  but  it  was  never  contemplated  that  they  would  do  so.  The 
consignment  was  not  made  to  them,  nor  did  they  have  any  interest 
in  the  matter  beyond  being  repaid  the  money  which  they  had 
advanced. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Cope,  C.  J. 
and  Norton,  J.  concurring. 

The  plaintiff,  who  are  merchants  at  Mazatlan,  advanced  a  sum 
of  money  to  one  Goldbaum,  on  a  draft  and  bill  of  lading,  agned  by 
the  master  of  a  vessel,  representing  a  shipment  by  Goldbaum  of 
eight  hundred  and  ninety-six  hides  and  a  quantity  of  bones  and 
horns,  deliverable  at  San  Francisco.  Goldbaum  drew  the  draft  for 
$2,100  on  Moore  &  Folger,  of  San  Francisco,  payable  at  three 
days'  sight,  to  the  plaintifis  or  order,  and  indorsed  the  bill  of  lading, 
directing  the  hides,  etc.,  to  be  delivered  to  Moore  &  Folger  upon 
payment  of  the  draft.  Goldbaum  being  indebted  to  the  house  of 
Alsua,  Dom  &  Co.,  of  Mazatlan,  gave  them  also  a  draft  on  Moore 
&  Folger  for  |1,000,  payable  to  their  order  at  three  days'  sight, 
and  with  plaintifis'  consent  made  another  indorsement  on  the  bill  of 
lading,  directing  that  "  after  payment  of  the  above  mentioned  dritft 
of  12,100,"  the  draft  for  |1,000  was  to  be  paid  before  the  delivery 
of  the  contents  of  the  bill  of  lading.  AJsua,  Dom  &  Co.  indorsed 
their  draft  over  to  the  plaintiflfe,  with  instructions  to  pay  the  pro- 
ceeds, when  collected,  to  the  defendants,  who  were  their  corres- 
pondents in  San  Francisco.  The  plaintifife  then  indorsed  over  both 
drafts  for  collection,  and  forwarded  them,  with  the  bill  of  lading,  to 
Barron  &  Co.,  of  San  Francisco.  When  the  vessel  arrived,  Bar- 
ron &  Co.  applied  to  Moore  &  Folger  to  accept  the  drafts  and 
receive  the  consignment.     They  were  willing  to  receive  the  con- 
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signment,  accept  the  draft  for  $2,100,  and  pay  over  the  surplus  on 
the  Araft  for  $1,000,  but  were  not  willing  to  accept  the  latter  draft. 
Barron  &  Go.  then  went  to  the  defendants,  showed  them  the  papers 
and  the  letter  of  Moore  &  Folger,  and  after  some  hesitation,  they 
accepted  the  draft  of  $2,100  for  the  interest  of  their  correspondents, 
Alsua,  Dom  &  Co.,  and  not  for  the  honor  or  on  the  credit  of  Gold- 
baum.  Moore  &  Folger  indorsed  their  refusal  to  accept  on  the 
drafts,  and  Barron  &  Co.  indorsed  and  assigned  the  bill  of  lading 
and  the  draft  for  $1,000  to  the  defendants.  When  the  hatches  of 
the  vessel  were  opened,  it  was  discovered  that  there  were  only 
about  thirty-one  hides,  and  the  balance  of  the  cargo  consisted  of 
bones  and  horns,  of  no  value — showing  a  gross  firaud  perpetrated 
by  Goldbaum  and  the  master  of  the  vessel.  The  vessel  and  cargo 
were  sold,  and  the  net  proceeds  realized  therefrom,  which  came  to 
the  hands  of  the  defendants,  was  the  sum  of  four  hundred  and 
sixty-six  dollars  and  sixty-three  cents,  which  they  tendered  to  Bar- 
ron &  Co.  for  the  plamtiflfe,  in  payment  of  the  draft,  who  refused 
to  receive  it.  This  action  is  brought  against  the  defendants  as 
acceptors,  to  recover  the  amount  of  the  draft  of  $2,100  with  interest 
and  costs. 

The  Court  below  rendered  judgment  in  favor  of  the  plaintiffi, 
from  which  the  defendants  appeal. 

The  appellants  contend  that  their  acceptance  was  without  con- 
sideration, and  therefore  they  are  not  liable.  In  this  we  do  not 
agree  with  them.  By  means  of  their  acceptance  they  obtained  the 
assignment  and  possession  of  the  bill  of  lading,  and  the  plaintiffii 
were  also  thereby  induced  to  dispense  with  the  acceptance  of  Moore 
&  Folger,  which  would  have  been  as  beneficial  to  them  as  that  of 
the  defendants.  Here  is  a  benefit  resulting  to  the  defendants,  and 
a  loss  sustained  by  the  plaintifis,  either  of  which  forms  a  sufficient 
consideration  to  support  the  promise.  The  fact  that  the  bill  of  lad- 
ing was  not  of  as  great  value  as  was  supposed  afiects  the  adequacy 
of  the  consideration,  but  not  its  sufficiency  in  point  of  law.  It  is 
not  necessary  that  the  consideration  be  adequate  in  value  to  support 
the  contract.  But  the  loss  of  the  acceptance  of  Moore  &  Folger 
is  not  only  a  sufficient  consideration,  but  one  adequate  in  value. 
48 


Digitized  by 


Google 


SUPREME  COURT-JULY  TERM,   1868. 

Kelly  V.  Lynch. 

These  rules  apply  to  cases  where  there  is  no  adnuztare  of  fraud. 
In  the  present  caae,  there  is  no  pretense  of  any  fitiud  on  the  part  of 
the  plainti£&  or  their  agents.  The  plaintii&  and  the  defendants,  as 
well  as  their  correspondents  in  Mazatlan  and  San  Francisco,  are  all 
equally  innocent  parties.  It  is  an  unfortunate  case  for  the  defend- 
ants, but  we  see  no  just  grounds  for  releasing  them  fix)m  their  lia- 
bility as  acceptors  of  the  draft. 

The  case  of  RobiiMon  v.  Beyrwlds  (2  Adolphus  &;  Ellis,  N.  S. 
196)  is  fully  in  pomt.  In  that  case  Keegan  obtained  an  advance 
from  the  National  Bank  of  Ireland,  upon  a  bill  of  lading,  for  butter 
purporting  to  have  been  shipped  from  Ireland  to  Liverpool,  he  giv- 
ing to  the  bank  his  draft  or  bill  of  exchange  for  the  amount  of 
money  advanced.  The  defendants,  who  were  the  drawees,  accepted 
the  bill,  and  received  a  transfer  of  the  bill  of  lading  from  the  bank. 
They  soon  ascertained  that  the  bill  of  lading  was  a  forgeiy,  and 
then  refusing  to  pay  the  draft,  a  suit  was  brought  on  their  accept- 
ance. The  Court  held  that  these  facts  constituted  no  defense  to 
the  action ;  that  the  bank  were  the  indorsees  and  indorsees  for 
value,  and  the  failure  or  want  of  con^deration  between  them  and 
the  acceptors  constituted  no  defense ;  that  the  acceptance  binds  the 
defendants  conclusively,  as  between  them  and  every  bona  fide 
indorsee  for  value  ;  and  that  it  did  not  matter  whether  the  bill  was 
accepted  before  or  after  such  indorsement. 

But  the  appellants  contend  that  that  case  is  not  in  point,  because 
they  are  not  the  drawees  or  in  any  manner  parties  to  the  bill.  We 
do  not  see  that  that  fact  affects  the  principle.  They  made  them- 
selves parties  to  the  bill  by  acceptmg,  and  thereby  assumed  all  the 
liabilities  and  responsibilities  of  acceptors.  There  is  one  point  in 
the  present  case  in  which  it  differs  from  the  one  cited.  Here,  there 
was  a  consideration  for  the  acceptance,  as  we  have  sho¥m ;  in  that 
there  was  none,  unless  the  transfer  of  a  forged  biU  of  lading  could 
be  considered  one. 

We  see  no  ground  for  claiming  that  the  plaintifi  by  their  acts 
induced  the  defendants  to  enter  into  the  contract ;  in  the  absence 
of  fraud,  that  would  not  enable  the  defendants  to  avoid  the  con- 
tract. Nor  is  there  any  just  ground  for  asserting  that  the  plaint- 
iffi  made  the  defendants  their  agents  and  trustees,  to  dispose  of  the 
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consignment  and  apply  the  proceeds  to  ihe  payment  of  the  drafts. 
The  liability  of  the  defendants  is  as  acceptors  of  the  draft.     We 
see  no  error  in  the  action  of  the  Court  below. 
The  judgment  is  therefore  affirmed. 


McKEON  V.  McDERMOTT. 

Thb  fact  that  the  defendant  in  an  action  for  the  recoyery  of  money  has  been  gar- 
nisheed  by  a  creditor  of  the  plaintiff,  constitutes  no  defense  to  the  action,  and 
cannot  be  set  np  in  the  answer  as  a  plea  in  bar.  The  remedy  of  defendant  in 
such  case  is  by  motion,  based  upon  affidavit  of  the  fact,  for  stay  of  proceed- 
ings until  the  action  against  the  plaintiff  or  the  attachment  therein  is  dis- 
posed of. 

A  judgment  rendered  in  an  action  tried  by  the  Court  without  a  jury  prior  to  the 
twentieth  of  May,  1861  (the  date  of  the  act  requiring  exceptions  to  defective 
findings  or  want  of  a  finding),  wiU  be  reversed  for  a  failure  by  the  Court  to 
file  its  findings  of  fact. 

Appeal  firom  the  fifth  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
D.  S.  Terry ^  for  Appellant. 

By  the  service  of  the  attachment  the  defendant  became  liable 
to  the  plamtiff  in  attachment  suit  for  the  amount  due  from  this 
plaintiff,  which  amount  is  greater  than  the  judgment  in  this  case, 
and  a  voluntary  payment  by  defendant  to  plaintiff  would  have  been 
fraudulent  and  void,  as  to  the  attaching  creditor.  (John%on  v. 
Curry ^  2  Cal.  83 ;  Prac.  Act,  Sec.  127.)  And,  of  course,  the 
Court  cannot  by  its  judgment  compel  a  party  to  do  that  which  the 
law  declares  to  be  a  fraud  upon  a  third  party.  (^Smith  v.  Brotvn, 
5  Cal.  118 ;  Brumager  v.  Boucher^  6  Id.  16.) 

n.  The  judgment  having  been  rendered  in  this  case  prior  to 
the  passage  of  the  amendment  of  May,  1861,  the  absence  of  a 
findmg  is  fatal.  (Roagland  v.  Clary ^  2  Cal.  474 ;  Bvsaell  v. 
Amador,  Id.  305 ;  Ustell  v.  Chmery^  3  Id.  467 ;  Breese  v.  DoyU 
et  al,  Oct.  Term,  1861.) 

S*  A.  Booker  and  J.  H.  Buddy  for  Bespondent. 
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I.  The  attachment  was  issued  aft^r  the  Court  below,  by  the 
commencement  of  this  suit,  had  acquired  jurisdiction  both  of  the 
parties  and  of  the  subject  matter,  and  no  part  of  the  same  could 
be  withdrawn  from  the  consideration  of  that  Court,  nor  any  of  its 
proceedings  delayed  by  reason  of  process  issued  from  any  other 
Court  possessing  merely  equal  powers.  (^Gorham  et  al,  v.  Toom 
et  al.,  9  Cal.  77  ;  Unfdcter  y.  Ley,  Id.  607.) 

A  Court  need  not  allow  a  party  to  intervene,  if,  by  so  doing,  the 
trial  of  the  action  between  the  original  parties  is  to  be  delayed. 
{Hoclcey  v.  Kelly,  14  Cal.  164.) 

An  attachment  is  neither  a  defense  nor  a  counter  claim.  (Prac. 
Act,  Sec.  47.) 

n.  The  main  allegations  of  the  complaint  are  admitted  by  the 
pleadings  (14  Cal.  112)  ;  especially  after  the  sustaining  of  demur- 
rer to  the  alleged  illegal  consideration  of  note,  which  is  not  assigned 
as  error,  and  no  findings  as  to  those  allegations  were  necessary. 
(8  Cal.  445.)  This  Court  will  certainly  not  require  the  finding  of 
the  Court  below  to  specify  each  particular  item  of  counter  claim 
allowed  or  rejected — a  general  finding  of  the  fact,  that  a  specified 
amount  is  due  plaintifiT  from  defendant,  being  sufficient. 

Crocker,  J.  delivered  the  opinion  of  the  Court — Copb,  C.  J- 
and  Norton,  J.  concurring. 

This  is  an  action  upon  a  promissory  note.  The  defendant  by  his 
answer  set  up  several  defenses.  1st.  That  the  note  was  given  for 
an  illegal  consideration.  2d.  That  an  attachment  for  $2,800  was 
issued  in  a  suit  in  favor  of  one  Irvine  against  the  plaintiff,  under 
which  he,  the  defendant,  had  been  gamisheed;  and  also,  3d« 
Setting  up  various  payments  and  matters  of  set-off.  The  plaintiff 
demurred  to  the  several  defenses  in  the  answer,  and  the  Court  sus- 
tained the  demurrer  as  to  the  defenses  of  illegaUty  of  the  consider- 
ation and  the  service  of  garnishment  upon  the  defendant.  The 
issues  were  tried  by  the  Court  without  a  jury,  and  a  judgment  rea- 
dered  for  the  plaintiff,  from  which  the  defendant  appeals. 

The  sustaining  of  the  demurrer  to  that  part  of  the  answer  in 
which  the  defendant  alleged  that  he  had  been  gamisheed,  is  the 
first  error  assigned.   There  was  no  error  in  this  action  of  the  Court 
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The  proper  course  in  this  case  was  for  the  defendant  to  set  up  these 
fects  in  an  affidavit,  and  move  the  Court  for  a  stay  of  proceedings 
in  this  action,  until  the  proceedings  in  the  action  brought  by  the 
attaching  creditor  should  be  disposed  of.  He  would  have  been 
entitled  to  relief  in  that  modiD.  (McFadden  v.  (yBanndly  18 
Cal.  160.) 

The  case  was  tried  by  the  Court,  a  jury  being  waived,  but  the 
Court  failed  to  file  any  findings,  and  this  is  assigned  as  error.  This 
is  well  taken.  The  judgment  in  this  case  was  rendered  January 
29ih,  1861,  prior  to  the  passage  of  the  Act  of  May  20th,  1861, 
which  provides  that  "  no  judgment  shall  be  reversed  for  want  of  a 
finding,  or  for  a  defective  finding  of  facts,  unless  exceptions  be 
made  in  the  Court  below  to  the  finding,  or  to  the  want  of  a  find- 
ing" (Stat.  1861,  589),  and  is  not,  therefore,  governed  by  that 
Act.  It  has  been  repeatedly  held  by  this  Court,  in  cases  adjudi- 
cated before  the  passage  of  the  law  of  1861,  that  a  judgment  will 
be  reversed  for  want  of  a  finding  in  cases  tried  by  the  Court  with- 
out a  jury. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fiirther 


BOSTWICK  V.  MoCORKLE  et  <d. 

AcTiOK  to  detennine  an  adverse  claim  to  land,  the  complaint  averring  that  plaintiff 
who  was  in  possession,  derived  title  through  a  deed  fh)m  G.  Answer  that 
previous  to  the  execution  of  G.'s  deed  the  land  was  attached  at  suit  of  a 
creditor  of  his,  and  was  subsequently  in  due  course  sold  hj  the  Sheriff,  at 
which  sale  defendant  became  the  purchaser.  Replication  that  a  portion  of 
the  debt  on  which  the  attachment  issued  was  secured  by  a  collateral  note,  and 
that  the  attachment  was  therefore  void :  hddy  that  on  these  pleadings,  in  the 
absence  of  proof,  judgment  was  properly  entered  for  defendant;  that  if  plaint- 
iff had  the  right  to  attack  the  attachment  in  this  form  fa  point  not  decided) 
the  burden  of  the  proof  was  on  him  to  show  that  the  attachment  debt  was 
collaterally  secured. 

Where  the  transcript  contained,  together  with  the  judgment  roll,  a  copy  of  an 
order,  certified  to  by  the  Clerk,  sustaining  a  demurrer  to  a  replication,  and 
there  was  no  statement  or  bill  of  exceptions  :  Adcf,  that  the  Appellate  Court 
could  not  review  the  action  of  the  Court  below  upon  the  demurrer. 
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Appeal  from  the  Seventh  Judicial  District. 

The  record  in  this  case  consists  of  the  following  papers :  Com- 
plaint ;  summons ;  answer  of  defendant  Tucker ;  demurrer  of  de- 
fendant McCorkle ;  amended  complaint,  demurrer  of  Tucker  to 
amended  complaint,  replication ;  demurrer  of  Tucker  to  replication  ; 
an  order  that  ^^  defendants'  demurrer  filed  herein  "  be  sustmed ; 
order dismissmg  as  to  McCorkle ;  judgment  for  defendant  Tucker; 
notice  and  undertaking  on  appeal  and  a  certificate  bj  the  Clerk 
that  the  foregoing  are  true  copies  of  the  originals. 

The  nature  of  the  pleadings  is  stated  in  the  opinion  of  the  Court. 

WaUaee  ^  RayU,  for  Appellant. 

Thon.  J,  Tucker  J  Respondent,  in  pro.  per. 

Ckocker,  J.  delivered  the  opinion  of  the  Court — ^Copb,  C.  J. 
and  Norton,  J.  concurring. 

This  is  an  action  to  remove  an  alleged  cloud  upon  plaintiff's  titie 
to  land  owned  by  and  in  his  possession.  Glie  complaint  avers  tiiat 
the  plaintiff's  titie  was  derived  by  mesne  conveyances  from  one 
Grigsby  under  a  deed  executed  by  him,  dated  July  16th,  1861, 
and  that  the  defendants  claim  an  adverse  lien  or  titie  thereto,  which 
is  subordinate  to  his  titie.  McCorkle  demurred  to  the  complaint 
on  the  ground  that  it  was  uncertain,  etc.,  and  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  action  was 
afterwards  dismissed  as  to  McCorkle.  The  other  defendant,  Tucker, 
answered  by  averring  that  on  the  ninth  day  of  July,  1861,  an  action 
was  commenced  against  Ghngsby,  in  which  an  attachment  issued, 
and  on  the  tenth  day  of  July  it  was  levied  on  the  premises  in  con- 
troversy ;  that  a  judgment  was  afterwards  rendered  in  said  action, 
on  which  an  execution  issued,  and  the  defendant  Tucker,  purchased 
tiie  property  at  the  Sheriff's  sale,  under  the  execution,  on  the 
thirtieth  day  of  November,  1861 ;  that  he  obtained  a  certificate  of 
purchase  from  the  Sheriff,  and  that  the  property  had  not  been 
redeemed.  Glie  plaintiff  m  his  replication  to  this  answer,  admits 
the  indebtedness  against  Grigsby  and  the  action  thereon,  and 
attachment  therein,  but  avers  that  Grigsby,  to  secure  the  payment 
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of  one  of  the  notes  sued  on  pledged  to  the  holder  a  certain  promia- 
sory  note,  made  by  third  parties,  for  $1,206  66,  and  therefore 
avers  that  the  attachment  was  illegal  and  void.  The  case  was 
submitted  to  the  Court  upon 'the  pleadings  alone,  and  a  judgment 
rendered  for  the  defendant,  from  which  the  plaintiff  appeals. 

There  is  no  statement  or  bill  of  exceptions  in  the  case,  and  there 
is  nothing  properly  before  us  but  the  judgment  roll,  and  in  this  we 
see  no  error.  Even  if  the  plamtiff  had  a  right  to  attack  the  attach- 
ment proceedings,  in  this  form  of  action,  or  in  any  other  mode,  the 
pleadings  presented  an  issue  in  which  the  burden  of  proof  was  upon 
him.  To  maintain  his  case  it  was  necessary  for  him  to  prove  that 
one  of  the  notes  sued  on  was  secured  in  the  manner  alleged  in  his 
replication.  Not  having  done  this,  the  Court  properly  rendered 
judgment  against  him.  The  record  discloses  that  the  defendant 
Tucker,  filed  a  demurrer  to  the  replication,  and  there  is  also  a  copy 
of  what  purports  to  be  an  order  sustaining  '^  defendants'  demurrer 
filed  herein ;"  whether  this  applies  to  McCorkle's  demurrer  to  the 
complaint,  or  Tucker's  demurrer  to  the  replication,  the  entry  does 
not  state;  nor  does  it  appear  that  the  plaintiff  excepted  to  this 
order.  The  action  of  the  Court  thereon  cannot  therefore  be  con- 
radered  in  the  case. 

The  judgment  of  the  Court  below  is  affirmed. 


BELL  et  al.  v.  BROWN  et  al. 

Several  defenses,  inconsistent  with  each  other,  may,  under  proper  circnmstanceB, 
be  set  up  in  a  verified  answer. 

In  an  action  to  recover  a  mining  claim  the  complaint,  dnly  verified,  alleged  title 
and  possession  in  plaintifis  on  a  certain  day.  The  answer,  also  verified, 
denied  that  plaintifis  ever  had  either  title  or  possession,  and  afterwards 
averred  that  if  plaintifis  ever  had  a  title  to  the  claim  they  had  abandoned  and 
forfeited  it  before  defendants'  entry.  At  the  ttial,  on  motion  of  plaintiff's,  the 
Court  ordered  defendants  to  elect  on  which  of  the  above  defenses  they  wonld 
rely,  and  defendants  having,  after  excepting  to  the  order,  elected  to  rely  upon 
their  denial  were  precluded  from  introducing  proof  of  the  abandonment  and 
forfeiture :  Jidd,  that  the  action  of  the  Court  was  error ;  that  defendants  had 
the  right  to  set  up  both  defenses  in  their  answer  and  support  both  by  proof. 


Digitized  by 


Google 


672        SUPREME  COURT-^ULT  TERM,    1868. 

Bell  V.  Brown. 

The  inconsistent  defenses  which  are  allowed  to  be  pleaded  in  a  yerified  answer  are 
not  snch  as  require  in  their  statement  a  direct  contradiction  of  any  fact  else- 
where directly  averred.  They  are  those  in  which  the  inconsistency  arises 
rather  by  implication  of  law,  being  in  the  nature  of  pleas  of  confession  and 
avoidance  as  contradistinguished  from  dtoials,  where  the  party  impliedly  or 
hypothetically  admits,  for  the  pttrpose  of  that  partiadar  defense,  a  fact  which 
he  notwithstanding  insists  does  not  in  truth  exist. 

If  a  fact,  which  is  directly  averred  in  one  part  of  a  verified  pleading,  is  in  another 
part  directly  denied,  whether  it  be  in  the  statement  of  several  causes  of  actloa 
in  a  complaint  or  of  several  defenses  in  an  answer,  the  party  verifying  it  is 
guilty  of  perjury,  and  on  the  trial  that  averment  which  bears  most  strongly 
against  the  pleader  will  be  taken  as  true. 

In  an  action  of  ejectmellt  one  of  the  material  allegations  of  the  complaint  is  that 
plaintiff  was  the  owner  and  entitled  to  the  possession  at  the  time  of  the  aUeged 
entry  by  defendant,  and  under  a  direct  denial  of  this  averment  the  defendant 
may  show  that,  previous  to  his  entry,  a  title  which  once  existed  in  the  plaintiff 
had  been  lost  by  abandonment  or  forfeiture. 

Appeal  from  the  Eleventh  Judicial  District. 
The  facts  are  stated  in  the  opinion. 
Hereford  ^  Williams^  for  Appellants. 

I.  The  Court  erred  in  excluding  the  evidence  offered  by  defend- 
ants to  show  that  the  plaintiff  had  abandoned  the  claim  sued  for — 
had  forfeited  it — ^and  that  it  was  vacant  and  unappropriated  at  && 
date  of  defendants'  entry.  The  defendants  admitted  their  entry, 
but  denied  the  title  of  the  plaintiffi.  The  main  and  only  question 
then  to  be  tried  was  whether  the  plamtiffii  were  the  owners  at  the 
date  of  the  defendants'  entry.  If  for  any  reason,  whether  from 
never  having  possession  or  from  abandonment,  the  plaintifi'  were 
not  the  owners  or  possessors  of  the  land  or  claim  at  the  date  of 
defendants'  entry,  then  they  never  had  a  cause  of  action.  And  we 
hold  the  rule  to  be  well  established,  that  under  a  denial  of  the  right 
of  the  plaintiflEs  to  recover — as  for  example  his  title  or  possesion — 
anything  may  be  given  in  evidence  which  goes  to  show  that  tiie 
plaintiffi  never  had  a  cause  of  action.  (1  Van  Santvoord's  Plead- 
ings, 2d  ed.  461-470 ;  14  Barb.  S.  C.  541.) 

n.  The  Court  erred  in  compelling  the  defendants  to  elect 
between  the  defenses  of  denial  of  title  and  the  plea  of  abandon- 
ment.    The  action  of  the  Court  was  based  upon  the  forty-ninth 
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section  of  the  Practice  Act,  and  the  construction  given  it  by  this 
Court.  There  is  nothing  in  the  terms  or  import  of  that  section 
which  goes  to  the  extent  that  the  defendant  may  not  plead  mcon- 
sistent  defenses.  In  the  corresponding  section  of  the  New  York 
Practice  Act  at  one  time  a  provision  was  inserted  requiring  the 
defenses  to  be  consistent,  which  provision  was  subsequently  stricken 
out  leaving  the  law  to  stand  in  the  condition  it  was  in  when  we 
incorporated  it  with  our  system.  The  New  York  Courts,  since  the 
word  "  consistent "  was  stricken  out,  have  held  that  the  defendant 
may  plead  as  many  defenses  as  he  has,  whether  consistent  or  not 
witii  each  other,  but  that  each  plea  must  in  itself  be  consistent. 

This  Court,  however,  has  said  "  that  a  sworn  answer  should  be 
consistent  in  itself,  and  should  not  deny  in  one  sentence  what  it 
admits  to  be  true  in  the  next."  (14  Cal.  509.)  We  respectfully 
submit  that  the  point  was  not  in  that  case  strictly  before  the  Court, 
was  not  argued,  and  was  not  necessaiy  to  the  decision,  and  hence 
is  not  binding.  Attention  does  not  seem  to  have  been  directed  to 
the  language  of  the  Practice  Act.  The  error  of  the  expression 
quoted  is  in  usmg  the  term  ^^  answer  "  instead  of  ^^  defense."  If 
the  Court  had  declared  that  each  defense  or  plea  must  be  consist- 
ent in  itself  instead  of  the  broad  statement  that  the  whole  answer 
must  be  so,  then  such  declaration  would  have  been  consonant  with 
the  language  and  spirit  of  our  Practice  Act.  While  the  Practice 
Act  in  New  York  required  pleas  to  be  consiBtent,  it  was  held  that 
^^  the  defendant  cannot  set  up  two  distinct  defenses  which  are  so 
inconsistent  with  each  other  that  if  the  matters  constituting  one 
defense  are  truly  stated,  the  matters  upon  which  the  other  defense 
is  attempted  to  be  based  must  necessarily  be  untrue  in  point  of  &ct. 
But  the  defendant  may  deny  the  aUegations  upon  whick  the  clium 
to  relief  is  founded,  and  at  the  same  time  set  up  other  matters  not 
wholly  inconsistent  with  such  denial  as  a  distinct  or  separate 
defense."     (9  How.  Pr.  289-291,  and  authorities  tiiere  cited.) 

The  defenses  set  up  in  this  answer  were  not  so  inconsistent  as  to 
bring  them  even  within  that  rule.  Our  defense  was  that  plaintiff 
did  not  own  or  possess  at  the  date  of  our  entry.  We  had  a  right 
to  introduce  aU  evidence  proving  that  &ct,  and  it  would  certainly 
be  proved  by  evidence  of  abandonment.    We  cannot  conceive  it 
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possible  that  two  defenses,  both  sustained  by  the  same  proof,  can  be 
inconsistent  with  each  other.  (See  9  How.  Pr.  289 ;  10  Id.  44 ; 
11  Paige's  Ch.  46 ;  1  Van  Santvoord's  Pleadings,  622,  623.) 

S,  W-  Sanderson^  for  Respondents. 

I.  When  the  pleadings  are  verified,  and  there  are  separate 
defenses,  bmcL  defenses  must  be  consistent.  In  Siensley  v.  Tartar 
et  al.  (14  Gal.  608)  this  Court  says :  ^^  But  it  is  proper  to  saj 
further  that  a  sworn  answer  should  be  consistent  in  itself,  and  should 
not  deny  in  one  sentence  what  it  admits  to  be  true  in  the  next. 
The  object  of  sworn  pleadings  is  to  elicit  the  truth,  and  this  object 
must  be  entirely  defeated  if  the  same  hct  may  be  denied  and 
admitted  in  the  same  pleading."  The  same  doctrine  is  fully  recog- 
mzed  in  Klink  arid  Wife  y.  Kohen  ^  Silverstein  (13  Cal.  623), 
and  it  is  iliere  held  that  the  proper  remedy  in  such  case  is  tiie  one 
which  was  adopted  here.  There  are  no  cases  in  this  Court  which 
conflict  with  the  two  above  cited.  The  language  of  the  New  York 
Code  is  identical  with  that  of  ours.  (4  Abbott*s  N.  Y.  Dig.  492, 
Sec.  321.)  In  that  State  there  is  some  conflict,  but  the  later  and 
better  doctrine  seems  to  be  as  contended  for  by  me.  In  Arnold  v. 
Dimoh  (4  Sandf.  N.  Y.,  680)  it  was  held  that  a  carrier  by  water 
could  not  be  permitted  to  answer,  1st,  that  he  was  not  the  owner  of 
tiie  vessel ;  and  2d,  that  the  property  shipped  was  delivered  to  the 
plaintiff.  In  an  action  for  slander  the  defendant  cannot  justify 
unless  he  expressly  admit  that  he  used  the  words  imputed  to  him. 
(1  Chitt.  PI.  611;  1  Stark  on  Skmder,  421 ;  7  East.  493;  11 
Johns.  38 ;  6  How.  Pr.  266,  84.)  So  held  in  libel.  (^Buddtng- 
tan  V.  Davis,  6  How.  Pr.  401.)  Where  the  answer  puts  an  assault 
in  issue,  it  cannot  add  a  justification.  (^Schneider  v.  8chuUz^  4 
Sandf.  664.) 

n.  Inconsistent  defenses  are  such  as  cannot  all  be  true.  He 
defenses  in  the  present  case  cannot  all  be  true.  Abandonment  and 
forfeiture  are  not  inconsistent  because  both  may  be  true,  but  both 
are  inconfflstent  with  the  denial  of  titie.  A  man  cannot  abandon  or 
forfeit  what  he  never  owned  or  possessed.  Abandonment  and  for- 
feiture are  both  pleas  of  avoidance  and  should,  when  properiy 
pleaded,  expressly  confess  that  which  they  seek  to  avoid,  to  wit: 
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the  title ;  but  whether  the  admission  be  made  in  terms  or  not  is 
immaterial,  since  it  is  necessarily  implied. 

m.  Proof  of  abandonment  and  forfeiture  could  not  have  been 
admitted  after  those  pleas  were  stricken  out.  Proof  of  forfeiture 
could  not,  because  i^e  rules  under  which  the  forfeiture  is  claimed 
must  be  specially  pleaded.  This  was  held  in  Dutch  Flat  Water 
Company  y.  Mooney  (12  Cal.  534),  and  the  doctrine  of  that  case 
has  never  been  departed  from.  Proof  of  abandonment  could  not, 
because  the  idea  of  abandonment  is  inseparable  from  that  of  posses- 
sion. An  admission  of  abandonment  is  necessarily  and  logically  an 
admission  of  possession  at  the  time  the  abandonment  occurred,  and 
any  argument  to  the  contrary  of  this  can  be  neither  more  nor  less 
than  sophistry.  The  pretense  that  this  testimony  was  admissible 
for  the  purpose  of  showing  that  plamtiff  was  not  the  owner  or  pos- 
sessor at  the  time  stated  in  the  complamt  is  unfounded  and  without 
the  color  of  authorily.    The  allegation  of  the  complaint  is,  ^'  that 

heretofore,  to  wit:  on  the day  of  August,  1861,  and  for  a 

long  time  prior  thereto,  plainti£Gs  were  the  owners,  etc. ;"  and  the 
denial  of  the  answer  is  as  follows :  ^^  that  they  (defendants)  deny 

that  the  said  plaintiffi  were  on  the day  of  August,  1861,  or 

at  any  time  prior  thereto  or  since  the  owners,  etc."  This  is 
a  full  denial  that  plaintiffi  at  any  time  were  the  owners.  Owner- 
ship is  the  only  issue,  and  the  idea  of  time  is  not  embraced  in  that 
issue  because  time  is  immaterial.  If  they  (plaintifis)  were  oyer 
the  owners,  they  remained  so  forever  after,  so  far  as  the  defense 
in  question  (denial)  is  concerned.  The  only  way  by  which  owner- 
ship can  be  shown  at  a  particular  time  is  by  proof  of  acts,  circum- 
stances, and  conditions  existing  prior  to  that  time ;  that  the  owner- 
ship continues  is  not  matter  of  proof,  but  presumption.  The  issue 
is  not  therefore  narrowed  down  to  the  particular  day  named,  bnt 
embraces  with  that  day  all  anterior  time.  The  defense  must  there- 
fore— as  it  does  in  express  terms — embrace  aU  anterior  time,  and 
can  only  be  sustained  by  proof  equally  comprehensive  and  embrac- 
ing all  anterior  time.  Any  thing  which  falls  short  of  this  necessa- 
rily admits  a  prior  existence  of  the  fact  in  issue.  That  proof  of 
abandonment  and  forfeiture  is  not  tiius  comprehensive  is  apparent, 
because  a  division  of  time  at  which  ownership  ceased  and  abandon- 
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ment  took  place  is  necessarily  implied.  The  idea  that  a  defense 
which  cannot  be  pleaded  may  be  proved,  is  a  novel  one  in  juris- 
prudence. 

lY.  To  allow  answers  like  the  one  in  question  is  to  tempt 
defendants  to  the  commission  of  perjury.  Where  one  defense  or 
the  other  must  be  false,  perjuiy  has  been  committed,  and  that  per- 
jury is  encouraged  and  directly  sanctioned  by  the  Courts  when 
they  hold  that  such  answers  are  admitted  and  allowed  by  the  law 
of  the  land. 

Crocker,  J.  delivered  the  opinion  of  the  Court — ^Norton,  J. 
concurring. 

The  complaint  in  this  case  was  filed  on  the  twenty-second  day  of 

September,  1862,  was  duly  verified,  and  alleges  that  on  the 

day  of  August,  1861,  the  plaintifis  were  Hie  owners  and  in  the 
quiet  and  peaceable  possession  of  a  quartz  mining  claim,  describing 
it ;  that  subsequently,  and  prior  to  the  commencement  of  this  action, 
and  while  said  plaintifis  were  the  owners  and  in  the  possession  df 
said  claim,  the  defendants  unlawfully  entered  thereon  and  ousted 
and  dispossessed  the  plaintiffi  therefrom,  and  have  since  retained 
the  possession.  To  tiiis  complaint  the  defendants  filed  their  veri- 
fied answer :  First — ^Denying  that  the  plaintiflfe  were  on  the 

day  of  August,  1861,  or  at  any  time  before  or  since,  tiie  owners 
and  in  the  possession  of  the  mining  claim  described  in  the  com- 
plaint, or  that  they  ever  entered  into  the  same  while  the  plaintiEEs 
were  the  owners  or  in  possession  thereof,  or  that  they  ever  ousted 
or  dispossessed  the  plaintiff  therefrom.  Second — ^That  tiie  claim 
was  mineral  land,  on  a  part  of  the  public  domain,  and  they  set  forth 
the  mining  regulations  in  that  mining  district  relative  to  the  hold- 
ing of  claims,  averring  that  on  the day  of ,  1861,  they 

entered  upon,  took  up,  and  became  seized  and  possessed  of  the 
claim,  the  same  being  then  vacant  and  unoccupied,  and  have  ever 
since  remained  in  possession,  and  on  the  day  aforesaid  they  became 
and  ever  since  have  been  the  owners  of  the  claim ;  that  a  dispute 
arose  between  the  parties  to  this  action  concerning  the  titie  to  the 
claim,  which  was  submitted  to  arbitrators,  who  awarded  part  to  the 
plaintiiK  and  part  to  the  defendants,  to  which  the  parties  assented, 
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and  each  took  possession  of  the  portion  awarded  to  him ;  that  if  the 
plaintiff  ever  had  any  title  to  the  claim,  they,  prior  to  the  com- 
mencement of  the  suit,  abandoned  and  disclaimed  the  same,  and 
forfeited  it,  by  reason  of  not  complying  with  the  mining  regulations 
of  the  district — setting  forth  the  rule  violated,  and  how  it  had  been 
violated  by  the  plaintiflfe ;  that  defendants  have  been  in  possession, 
under  the  arbitration,  for  more  than  one  year,  and  have  expended 
a  large  amount  of  labor  and  money  in  developing  the  claim,  with 
plamtijflfe'  full  knowledge  and  assent.  An  injunction  was  granted 
at  the  time  of  filing  the  complamt.  A  trial  was  had,  and  the  jury 
found  a  verdict  for  the  plaintifis ;  a  new  trial  was  moved  and  denied, 
and  the  defendants  appeal  from  the  judgment  and  the  order  refus- 
ing a  new  trial. 

The  plaintiiBs  moved  to  strike  out  portions  of  the  answer,  and  that 
ihe  defendants  be  required  to  elect  between  the  defense  of  the 
denial  of  the  plaintiflfe'  title  and  possession,  and  the  defenses  of  vol- 
untary abandonment  and  forfeiture  by  reason  of  non-compliance 
witii  the  mining  regulations,  which  motion  was  sustained  by  the 
Court,  and  the  defendants  excepted,  and  then  elected  to  stand  upon 
the  defense  of  the  denial  of  the  title  of  the  plaintifis.  During  the 
trial  tiie  defendants  also  offered  testimony  in  support  of  the  defenses 
stricken  from  the  answer,  which  was  ruled  out,  and  they  excepted. 

The  appellants  allege  that  the  Court  erred  in  compelling  them  to 
elect  between  the  several  defenses  set  forth  in  their  answer,  and 
also  in  rejecting  their  testimony  upon  those  portions  of  tiie  answer 
not  included  in  the  denials  of  the  plaintifis'  titie ;  and,  on  the  con- 
trary, the  respondents  contend  that  the  rulings  of  the  Court  were 
correct,  because  those  portions  of  the  answer  were  inconsistent  with 
and  contradictory  of  the  denials. 

Sec.  49  of  the  Practice  Act  is  as  follows :  "  The  defendant  may 
set  forth  by  answer  as  many  defenses  and  counter  claims  as  he  may 
have.  They  shall  each  be  separately  stated,  and  the  several 
defenses  shall  refer  to  the  causes  of  action  which  they  are  intended 
to  answer  in  a  manner  by  which  they  may  be  intelligibly  distin- 
guished." This  section  applies  to  all  answers,  verified  and  unveri- 
fied. It  does  not  attempt  to  make  any  distinction  between  the 
two,  or  to  n^e  any  rule  which  does  not  apply  equally  to  both. 


Digitized  by 


Google 


678        SUPREME  COUET— JTJLT  TERM,    1868. 

Bell  V.  Brown. 

The  right  to  set  up  numerous  defenses  in  a  suit  is  equally  as  impor- 
tant to  the  defendant  in  the  one  case  as  the  other.  It  is  an  abso- 
lute right  given  him  by  law,  and  the  principle  is  as  old  as  the  com- 
mon law  itself.  He  may  fail  to  prove  one  defense  by  reason  of  the 
loss  of  papers,  absence,  death,  or  want  of  recollection  of  a  witness, 
and  yet  he  ought  not  thereby  to  be  precluded  from  proving  another, 
equally  sufficient  to  defeat  the  action.  In  many  cases  it  would  be 
a  denial  of  justice  if  a  defendant  should  be  shut  out  from  setting 
up  several  defenses. 

There  is  this  difiference,  however,  between  verified  and  unverified 
pleadings,  that  if  the  truth  of  a  fact  is  directiy  averred  in  any  part 
of  the  former,  whether  in  a  complaint  or  answer,  and  then  in  any 
other  part  of  the  same  pleading,  whether  in  the  statement  of  sev- 
eral causes  of  action  in  the  complaint,  or  separate  defenses  in  the 
aoawer,  the  same  fact  is  directly  contradicted  or  denied,  tiie  person 
verifying  it  is  guilty  of  perjury,  for  botii  cannot  be  true ;  and  the 
averment  which  bears  most  strongly  against  the  party  so  pleading 
will  be  taken  as  true  upon  the  trial.  But  there  are  numerous  cases, 
and  they  are  the  most  frequent  in  practice,  where  the  averments 
are  not  directiy  contradictory ;  and  if  they  can  properly  be  concdd- 
ered  as  conflicting  at  all,  it  is  only  by  implication  of  law.  As,  far 
instance,  such  defenses  as  set-off,  counter  claim,  discharge  in  insolv- 
ency or  bankruptcy,  the  statute  of  limitations,  and  the  like^  in 
which  matters  in  avoidance  of  the  plaintiffi'  claim  are  set  up,  when 
coupled  with  a  denial  of  the  plaintiffi'  cause  of  action.  In  a  legal 
sense,  such  defense  admits,  so  &r  as  that  defense  is  concerned,  that 
the  plaintiff  had  a  cause  of  action,  but  that  it  hafl  since  been  satis- 
fied, discharged,  or  barred  in  the  manner  set  forth.  A  defendant, 
sued  upon  an  alleged  contract,  might  very  properly  deny  under 
oath  that  he  ever  made  the  contract,  and  at  tiie  same  time  plead 
one  or  more  of  these  defenses,  and  it  would  oftentimes  be  veiy 
unjust  to  preclude  him  from  so  domg.  It  may  be  true  that  he 
never  did  make  the  contract,  and  as  an  honest  man  he  could  only 
deny  it ;  and  yet  the  plaintiff  might  be  able,  by  perjured  testimony, 
to  prove  that  he  did  make  it:  or  the  £Etct  may  be  that  it  was  made 
when  he  was  insane,  or  helplessly  drunk,  or  under  duress,  which 
would  show  that  it  was  not  his  contract,  and  yet  he  might  not  be 
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able  to  prove  those  facts.  It  would  be  gross  injustice  if,  because 
the  defendant  conscientiously  denied  the  contract,  he  should  be 
thereby  precluded  from  showing  a  fuU  discharge  in  insolvency  or 
bankruptcy,  or  that  the  demand  was  barred  by  the  Statute  of  lim- 
itations. In  cases  where  such  defenses  are  set  up,  the  law  treats 
them  as  in  the  nature  of  pleas  of  confession  and  avoidance,  as 
contra-distinguished  from  the  general  issue  or  denials  of  the  aver- 
ments of  the  complaint,  and  it  is  assumed  that,  for  the  purposes  of 
that  particular  defense,  the  allegations  of  the  complaint  are  admit- 
ted. It  is  similar  to  the  rule  in  the  case  of  a  demurrer,  which  is 
taken  as  an  admission  of  the  truth  of  the  £gm^  stated  in  the  pleading, 
against  which  it  is  interposed  for  the  purposes  only  of  the  argument 
upon  the  demurrer.  Yet,  because  the  demurrer  has  been  filed  to  a 
verified  complamt,  it  is  never  treated  as  an  admission  by  the  party 
demurring  of  any  fact  in  any  subsequent  proceeding  in  the  action. 
In  botii  cases  it  is  but  an  admission  implied  by  the  law  and  not 
admitted  or  intended  to  be  admitted  in  &ct.  There  may  be,  and 
no  doubt  often  are  cases,  where  parties  make  reckless  statements  in 
verified  pleadings,  not  only  inconsistent,  but  directiy  contradictory 
of  each  other.  In  such  cases,  Courts  ought  to  deal  severely  with 
the  parties,  and  yet  it  ought  not  to  be  carried  so  fiu:  as  to  prevent 
parties  fix)m  setting  up  separate  defenses — a  right  plainly  secured 
by  the  statute. 

The  question  of  inconsistent  defenses  and  hypothetical  pleadings 
under  the  code  has  been  adjudicated  by  tiie  Courts  of  other  States 
in  numerous  cases,  and  the  right  of  a  defendant  to  set  forth  as 
many  defenses  as  he  thinks  proper  is  fully  recognized,  and  also  that 
pleading  one  defense  cannot  be  held  a  waiver  of  another  in  the 
same  answer,  even  though  inconsistent.  In  ^eet  v.  TutUe  (4  Kem. 
466),  Mayhew  v.  Bobimon  (10  How.  Pr.  162),  and  Bridge  v. 
Pay  son  (5  Sandf.  210),  a  general  denial  and  plea  of  nonjoinder 
of  defendants  were  united  and  held  good.  So  in  CrOflrdner  v. 
Clarh  (21  N.  Y.  399),  where  a  plea  of  performance  and  a  former 
action  pending  were  joined.  So  in  Doran  v.  Binmiare  (20  How. 
Pr.  503),  where  a  general  denial  was  coupled  with  a  plea  of  pay- 
ment. So  m  MoU  V.  Burnett  (2  E.  D.  Smith,  52),  it  was  held 
that  the  defendant  might  deny  making  the  note  sued  on,  allege  a 
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set-off,  and  that  one  of  the  makers  of  the  note  had  been  discharged 
by  the  holder.  In  an  action  to  recover  personal  property  it  was 
held  the  defendant  might  answer  by  a  general  denial  and  set  up  a 
justification  of  the  taking.  {HarJdey  v.  Ogmun^  10  How.  Pr.  44.) 
In  slander,  diat  he  may  deny  the  charge  and  also  justify.  (  Ormsby 
V.  Dauglasj  5  Duer,  666 ;  BtOier  v.  Wmtworth^  17  Barb.  649 ;  9 
How.  Pr.  282.)  So  also  that  pleas  which  were  not  inconsistent  under 
the  former  practice  are  good  as  answers  under  the  code.  (^Ltm- 
sing  V.  Parker ^  9  How.  Pr.  288.)  Held,  too,  that  a  defendant 
should  never  be  required  to  elect  between  a  denial  of  a  material 
allegation  of  the  complaint  and  new  matter  constituting  a  defense 
(HoUenbeck  v.  Chw^  9  How.  Pr.  289)  ;  and  that  it  was  not  neces- 
sary that  the  several  defenses  in  an  answer  should  be  conost- 
ent  with  each  other.  (^StiUs  v.  Comstoek,  9  How.  Pr.  48.)  Also, 
that  denials  of  allegations  in  the  complaint  may  be  coupled  with  a 
defense  of  the  Statute  of  Limitations.  (  09trum  v.  Bixby,  9  How. 
Pr.  57.)  Held,  too,  that  a  defense  might  be  hypotheticaily  pred- 
icated upon  a  fact  alleged  in  the  complaint,  as  an  answer  after 
denying  that  the  plaintiff  was  the  owner  of  the  note  sued  on,  averred 
that  if  the  plaintiff  is  tiie  owner,  he  took  it  with  notice  of  a 
fisulure  of  the  consideration  QBrown  v.  Byckman^  12  How.  Pr.  818) ; 
or  \f  the  defendants,  by  their  agents,  ever  issued  the  certifir 
cate  of  deposit  sued  on,  the  same  has  been  paid.  (JDoran  v. 
Dimmore,  20  How.  Pr.  503.)  Also  held  that  an  implied  admis- 
sion m  one  of  tiie  defenses  set  up  m  an  answer  will  not  con- 
clude or  estop  tiie  defendant  from  proving  another  defense  set  up 
in  the  same  answer,  as  each  defense  in  an  answer  stands  by  itself, 
and  an  admission  in  one  is  not  available  against  tbte  others.  (^Swift 
V.  Kingslet/j  24  Barb.^  S.  C,  541.)  In  the  case  of  Ketchum  v. 
Zereiga  (1  E.  D.  Smith,  558),  this  question  was  very  fully  exam- 
ined, and  the  right  of  a  defendant  to  file  inconsistent  defenses  and 
hypothetical  pleadings,  under  proper  circumstances,  was'  fully  main- 
tained. 

In  the  case  of  Youngs  v.  Bdl  (4  Cal.  201),  tiie  right  of  a 
defendant  to  set  up  several  distinct  defenses,  and  to  rely  upon 
all  of  them  in  order  to  put  the  plaintiff  to  his  proof,  was  sustamed, 
and  it  was  held  that  he  was  not  concluded  by  one  plea  so  long  as 
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he  bad  others  which  went  to  the  whole  action.     (See^  also,  JSidd 
V.  Laird,  15  Cal.  182.) 

We  are  aware  that  there  are  seyeral  decisions,  both  in  our  own  and 
other  Courts,  which  have  laid  down  contrary  views,  but  the  weight  of 
principle  and  auihority  is  in  fiftyor  of  the  rule,  that  under  proper 
circumstances  a  defendant  may  set  up  several  defenses  in  his 
answer,  inconsistent  with  each  other,  though  each  defense  must  be 
consistent  with  itself.  The  cases  decided  by  the  Court  of  Ap- 
peals in  the  State  of  New  York,  and  reported  in  4  Eeman,  465, 
and  21  N.  Y.  899,  seem  to  have  settled  the  rule  in  that  State. 
The  view  we  take  harmonizes  the  new  code  with  the  weU-established 
principles  of  the  old  system  of  practice.  Works  on  pleading  are 
full  of  precedents  and  forms  recognizing  fully  the  right  of  a  defend- 
ant to  file  several  pleas,  which,  though  they  might  be  inconsistent 
with  each  other,  were  required  each  to  be  consistent  with  itself. 

There  is  another  class  of  cases  where  facts  set  up  in  answers  are 
apparentiy  in  the  nature  of  pleas  of  confession  and  avoidance,  but 
which,  when  carefully  examined,  are  found  to  be  but  amplified 
statements,  amounting  substantially  to  a  denial  of  one  or  more  alle- 
gations of  the  complaint ;  that  is,  setting  forth  particular  &ctB 
which  show  that  some  one  or  more  allegations  of  the  complaint  are 
not  true.  They  are  like  special  pleas  in  the  nature  of  the  general 
issue,  under  the  old  system  of  practice.  The  present  case  we  con- 
sider one  of  that  kind.  One  material  allegation  in  the  complaint  is 
that  the  plaintiflb,  at  the  time  of  the  alleged  entry  of  the  defendants, 
were  the  owners  and  in  possession  of  the  mining  claim  sued  for ; 
and  another  is  that  the  ownership  and  right  of  possession  remained 
in  the  plaintifis  up  to  the  commencement  of  the  action.  The  defend- 
ants deny  these  allegations  in  direct  and  positive  terms,  and  then 
proceed  and  amplify  those  denials,  by  alleging  facts  of  previous 
abandonment  and  forfeiture,  which,  if  true,  would  sustun  the  gen- 
eral denial.  Glie  material  and  issuable  fact  was,  not  that  the 
plaintiff  months  or  years  before  were  the  owners  and  in  the  pos- 
session of  the  claim,  but  that  such  was  the  case  at  the  time  of  the 
entry  of  defendants ;  and  even  if  the  specific  facts  of  abandonment 
and  forfeiture  had  not  been  set  forth  in  the  answer,  the  defendants 
clearly  had  a  right  to  prove  them,  in  support  of  the  general  denial 
44 
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in  iiieir  answer.  It  may  be  that  the  defendants  were  not  justified 
in  saying  that  ilie  plainti£Gs  never  had  been  the  owners  or  in  the 
possession  of  ilie  claim,  yet  it  might  still  be  tnie  that  they  were  not 
the  owners  or  in  the  possession  at  the  time  of  the  entry  by  defend- 
ants. Because  they  were  mistaken  as  to  an  immaterial  fact,  they 
should  not  be  precluded  from  proving  the  material  &ct  in  issue,  by 
any  legal  evidence  supporting  their  denial.  The  proof  of  abandon- 
ment and  forfeiture  of  the  property  by  the  plaintiffii,  prior  and  up 
to  the  time  of  the  entry,  was  direct  evidence  in  support  of  the  gen- 
eral denial.  We  camiot  see  how  the  plaintiff  was  mjured  by  having 
these  facts  fully  set  forth  in  the  answer.  It  advised  him  of  the 
character  of  defendants'  proof  upon  the  main  point  in  issue,  and  to 
that  extent  it  was  a  benefit  to  them.  The  Court  erred  in  compel- 
ling the  party  to  elect,  and  in  excluding  the  evidence  of  abandon- 
ment and  forfeiture. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedmgs. 
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ABANDONMENT. 

1.  The  right  which  a  party  acqaires  to  pablic  land  by  possesBion  and  occapancy 
may  be  lost  by  abandonment.  An  abandonment  divests  the  title  as  fnlly  as  a 
conreyance.     Gludcauf  v.  Reed,  468. 

2.  An  abandonment  of  a  possessory  right  to  land  may  be  inferred  from  disuse  and 
cessation  of  occupancy.    Id, 

3.  The  rule  that  a  party  by  failing,  nnder  certain  circumstances,  to  assert  his  title 
to  property  is  thereby  estopped  from  saying  that  he  had  title,  does  not  extend 
so  far  as  to  debar  him  from  asserting  an  after-acquired  title.   Id, 

4.  Where  the  defendant  in  an  action  of  ejectment  relies  upon  an  abandonment  by 
plaintiff  of  a  title  once  held  by  him  and  a  subsequent  taking  of  possession  by 
himself,  the  rules  of  law  relating  to  adverse  possession,  have  no  relevancy, 
whatever  may  have  been  the  relation  of  defendant  to  the  title  claimed  to  have 
been  abandoned.    Id, 

6.  The  abandonment  destroys  the  title  and  all  its  relations,  and  the  subsequent 
possession  of  defendant  is  a  new  and  independent  right.    Id, 

ACTIONS,  TRANSFER  OF. 
See  Ejbctmsnt,  10. 

AGENT. 
1.  F.,  while  employed  as  boat  captain  by  the  defendant,  a  corporation,  subscribed 
for  its  stock  to  the  amount  of  $2,000,  and  shortly  after  advanced  to  the  com' 
pany  eight  hundred  and  twenty  dollars  upon  a  verbal  condition  that  if  he 
should  be  retained  in  his  position  as  captain  the  money  should  be  applied 
on  his  stock  subscription ;  but  otherwise  should  be  considered  a  loan,  and 
repaid.  F.  was  soon  after  discharged  firom  the  employment,  and  then 
assigned  his  demand  to  plaintiff:  held,  that  plaintiff  was  entitled  to  recover 
of  defendant  the  amount  advanced  as  money  had  and  received.  AUen  v. 
CUizeiu^  Steam  Naviffation  Co,,  28. 

a.  The  authority  of  an  agent  of  a  private  corporation  to  bind  it  by  a  contract  for 
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boiTOwing  money  may  be  shown  without  proof  of  a  resolution  of  the  Board 
of  Tmstees  directly  conferring  the  authority,  or  of  any  formal  ratification  by 
them  of  the  contract.  It  may  be  inferred  from  proof  of  the  character  of  the 
agency,  of  the  acts  of  the  agent,  and  the  knowledge  of  the  officers  and  direo- 
ton  of  his  habit  to  make  similar  contracts  and  their  acquiescence  in  the 
same,  and  the  fJBiCt  of  the  money  being  applied  to  the  use  of  the  corporatioii. 
Id, 

ALIENS. 
1.  An  alien  does  not  become  a  citizen  of  the  United  States  by  filing  his  deelaim- 
tion  of  intention  to  become  a  citizen.    He  does  not  acquire  the  full  rights 
ef  a  citizen  until  he  has  taken  the  final  oath  of  citazenship.    Omeo  t.  Goj^ 
liardo,  88. 

S.  The  United  States  Courts  hare  no  jurisdiction,  based  upon  the  citizenship  of 
the  parties,  oyer  actions  between  aliens  and  aliens,  but  only  over  actions 
between  citizens  and  aliens.    Id, 

8.  Under  the  Act  of  Congress  of  1789  and  the  statute  of  this  State  of  1655  respect- 
ing the  transfer  of  actions  from  a  State  to  a  United  States  Court,  the  Court  to 
whom  the  application  is  made  must,  before  granting  it,  be  satisfied  that  the 
application  is  founded  upon  fitcts  which  entitie  the  applicant  to  the  order,  and 
for  this  purpose  has  the  right  to  inquire  into  the  truth  of  the  &cts  set  forth 
in  the  petition  as  well  as  to  i|ivestigate  the  sufficiency  of  the  security.  Id, 
See  Ejbotment,  10. 

AMENDMENTS. 

1.  Amendments  to  pleadings  should  be  allowed  liberally,  and  the  discretion  of  the 
Court  below  in  permitting  them  will  rarely  be  revised.  Pienon  v.  McCakM, 
127. 

2.  Thus,  where  a  judgment  in  favor  of  defendant  had  been  reversed  by  the  Supreme 
Court  on  the  ground  that  certain  material  evidence  which  had  been  received 
in  his  favor  was  inadmissible  under  his  answer,  and  on  the  second  trial  defend- 
ant moved  to  amend  his  answer  by  inserting  averments  of  new  matter  obviat- 
ing the  objection :  AeU,  that  as  the  amendment  was  evidently  necessary  to 
enable  the  defense  to  be  fhlly  presented,  it  was  properly  allowed  by  the  Court. 
Id, 

8.  The  fact  that  new  matter  set  up  by  an  amendment  was  well  known  to  the 
defendant  at  the  time  he  filed  his  original  answer,  is  no  good  reason  why  the 
amendment  should  not  be  permitted.    Id, 

4.  The  granting  of  time  to  file  counter  affidavits  on  a  motion  to  change  the  place 
of  trial  is  a  matter  of  discretion  in  the  lower  Court  and  will  not  be  reviewed 
on  appeal.    Id, 

5.  The  granting  or  refusing  of  a  motion  to  change  the  venue  on  the  ground  of 
convenience  of  witnesses  is  discretionary  with  the  trial  Court,  and  vbAjj/kX 
to  review  only  in  cases  of  abuse.    Id. 

6.  Where  a  change  of  venue  is  asked  by  defendant  on  the  ground  of  his  residence, 
if  the  conveniwoe  of  witnesses  requires  that  the  action  shonhl  be  retained  fbr 
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trial  in  the  Gout  whers  it  wu  oommenood,  the  pUuntiff  should  praient  thai 
fkct  in  opposition  to  the  motion,  and  if  he  neglects  to  do  so,  it  is  donbtftil 
whether  he  can  afterwards  apply  to  the  Conrt  to  which  it  has  thns  been 
remoTed,  to  have  it  sent  back  again.    Id. 

See  Plbadixob,  6. 

APPEAL. 
1.  A  plaintiff  cannot  ^peal  from  a  judgment  of  nonsuit  rendered  on  his  own 
motion.    Slftper  ▼.  Kdly,  456. 

S.  Where  the  notice  of  appeal  from  an  order  oyerruling  a  motion  for  new  trial  has 
not  been  filed  within  sixty  days  from  the  entry  of  Uie  order  the  appeal  will  be 
dismissed.    Towdy  t.  EUU,  650. 

8.  An  acknowledgment  of  sendee  indorsed  on  a  notice  of  appeal  as  follows : 
"  Due  service  of  a  copy  of  the  within  notice  is  hereby  accepted  to  have  been 
made  this  twentieth  day  of  February,  1863,"  is  no  waiver  of  an  objection  that 
service  upon  the  day  mentioned  is  too  late.    Id, 

4.  Any  statement  agreed  to  by  the  parties  or  duly  settled  and  certified  by  the  Court 
becomes  a  part  of  the  record  the  same  as  a  bill  of  exceptions,  demnner  to 
evidence,  or  any  other  mode  by  which  questions  of  law  or  matters  of  evidence 
were  made  part  of  the  record  by  the  old  system  of  practice.   Id, 

5.  An  appeal  was  taken  from  a  judgment  and  also  from  an  order  overruling  a 
motion  for  new  trial,  and  the  appeal  from  the  order  was  dismissed  for  the 
xeason  that  the  notice  was  not  served  in  time.  The  transcript  contained  a 
statement  on  motion  for  new  trial,  but  no  statement  on  appeal  or  bill  of 
exceptions :  hdd,  that  on  the  appeal  from  the  judgment  the  statement  on 
motion  for  new  trial  properly  formed  part  of  the  record,  and  might  therefore 
be  used  in  this  Court,  and  that  any  alleged  errors  appearing  therefrom  afihct- 
ing  the  judgment  might  be  considered  and  passed  upon.    Id, 

6.  Whenever  a  matter  of  law  or  evidence  is  made  a  part  of  the  record  by  a  proper 
statement  or  bill  of  exceptions,  whether  such  statement  be  filed  on  motion  for 
new  trial  or  on  appeal,  it  is,  if  embodied  in  the  transcript,  on  appeal,  prop- 
erly before  the  Appellate  Court,  and  can  be  used  by  it  to  review  the  action  of 
the  Court  below.    Id, 

7.  If,  on  appeal  from  a  judgment,  the  transcript  contains  a  statement  on  motion 
for  new  trial  which  shows  error  occurring  prior  to  or  in  the  rendition  of  the 
judgment,  and  afiecting  its  validity  or  the  validity  of  any  action  of  the  Court 
prior  thereto,  the  errors  thus  disclosed  may  be  reviewed,  and  the  judgment 
revened  therefor.    Id. 

8.  A  denial  that  property  sued  for  is  of  the  exact  value  alleged  in  the  complaint  is 
an  admission  of  any  lesser  value.    Id, 

9.  It  having  appeared  that  there  was  an  agreement  in  writing  respecting  the  trans- 
fer of  certain  goods  from  witness  to  K.,  counsel  proposed  to  ask  witness  "  how 
K.  got  the  goods :"  h/dd,  that  the  question  was  improper,  the  writing  being 
the  best  evidence.    Id, 

10.  Wh^,  in  an  action  against  the  Sheriff  for  taking  goods,  he  justifies  under  an 
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attachment  against  a  third  person,  it  is  not  necessary  that  his  answer  should 
set  forth  minutely  erery  fact  relating  to  the  attachment  suit.  An  answer 
which  stated  the  time  of  commencement  of  tlie  action,  the  names  of  |>arties, 
the  Court,  and  that  the  goods  were  taken  hy  yirtne  of  a  writ  of  attachment 
issned  therein,  held  to  bo  sufficient.    Id» 

11.  In  trespass  for  taking  goods  against  a  Sheriff  who  justified  under  a  writ  of 
attachment  against  a  third  person,  he  called  as  a  witness  his  deputy,  who  stated 
that  he  senred  the  attachment,  and  related  certain  conversations  between  him- 
self and  the  plaintiff.  On  cross-examination  he  stated  that  "  he  was  Dep- 
uty Sheriff,  and  under  bonds  to  the  Sheriff."  Whereupon  plaintiff  moved  to 
strike  out  his  testimony  on  the  ground  of  interest :  hdd,  that  the  motion 
was  properly  denied,  as  from  the  answer  it  was  not  certain  that  the  character 
of  his  bonds  was  such  as  to  make  him  interested.    Id, 

12.  Hddf  flirther,  that  the  plaintiff  having  testified,  the  deputy,  even  if  interested, 
was  a  competent  witness  under  Sec.  422  of  the  Practice  Act.    Id. 

13.  An  objection  that  a  judgment  in  favor  of  defendants  is  improper  because  of  the 
absence  of  any  prayer  for  relief  in  the  answer  must  be  taken  in  the  trial  Conrt 
or  it  will  not  be  considered  on  appeal.    Id, 

SeeNsw  Tsial,  2;  Transobipt;  IirJUNCTioir,  1 ;  Ejbgtmbnt,  11, 16;  Frao- 

TIOB,  2,  3  ;   HOMSSTBAD,  1. 

ASSIGNOR  AND  ASSIGNEE. 

1.  A  cause  of  action  for  a  malicious  prosecution  is  not  assignable.  Lawremx  v. 
Mcurtin,  173. 

2.  The  recovery  of  a  verdict  in  an  action  for  a  personal  tort  does  not  change 
the  character  of  the  claim  to  a  debt  which  can  be  assigned.    Id, 

3.  Costs  are  only  an  incident  of  a  verdict,  and  when  the  verdict  is,  from  its 
nature,  unassignable,  an  attempt  to  assign  it  will  not  pass  the  costs.    Id, 

4.  A  judgment  rendered  upon  an  unassignable  cause  of  action  for  a  tort  is  a  debt. 
Id, 

5.  In  an  action  fbr  malicious  prosecution  the  plaintiff,  after  a  verdict  in  his  fisvor 
and  before  judgment,  assigned  the  cause  of  action  and  verdict.  Judgment  hav- 
ing been  subsequently  entered,  defendant  was  gamisheed  under  three  executions 
issued  on  other  judgments  against  the  plaintiff,  and  paid  to  the  Sheriff  the 
amount  of  the  judgment  in  favor  of  plaintiff  against  him,  who  applied  the 
same  upon  the  executions :  Ac/J,  that  the  assignment  was  void,  and  that  the 
payment  by  defendant  to  the  Sheriff  was  a  satisfaction  of  the  judgment.    Id, 

See  Frauds,  Statutb  of,  5. 

ASSISTANCE,  WBIT  OF. 
1 .  A  Deputy  Sheriff  may,  after  the  expiration  of  the  term  of  office  of  his  principal 
and  in  the  absence  of  the  latter  from  the  State,  execute  a  deed  to  the  par- 
chaser  at  a  judicial  sale,  made  by  the  Sheriff  while  in  office.  The  authority 
of  the  deputy  is  not  impaired  by  the  Act  of  1858,  allowing  the  deed  in  such 
cases  to  bo  executed  by  the  succeeding  Sheriff.    MilU  v.  7V%,  373. 
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2.  Under  the  fifth  eection  of  the  Act  of  April  3d,  1 858,  pioyiding  for  the  collectbn 
of  delinquent  tftzes  in  Sacramento,  the  purchaser  at  a  tax  sale  made  in  pnr- 
soance  of  the  act,  is  entitled  to  a  writ  of  assistance  against  the  person  in  pos- 
session of  the  premises,  notwithstanding  the  existence  of  snch  fiduciary 
relations  between  the  parties  at  the  time  of  the  sale,  that  a  Court  of  Equity 
would  hold  the  purchaser  a  trustee  for  the  possessor  in  the  purchase,  on  the 
ground  of  constructive  firaud.    Id. 

3.  As  a  general  rule,  neither  a  tenant  in  common,  nor  a  mortgagee,  can  acquire  a 
tax  title  and  set  it  up  as  against  his  co-tenant  or  mortgagor,  but  this  rule  rests 
upon  the  doctrine  of  constructlYe  frauds,  and  is  not  applicable  in  a  case  where, 
by  statute,  the  deed  can  only  be  attacked  for  actual  firaud.    Id, 

ATTACHMENT. 
See  PuBiLDiNGB,  17. 

ATTOBNET. 

1.  The  Act  of  April  25th,  1863,  requiring  attorneys  at  law  and  litigants  to  file 
affidaTits  of  allegiance  to  the  Goyemment  of  the  United  States  as  therein 
prescribed,' is  constitutional.    Cohen  v.  Wright,  293. 

2.  Sec.  3  of  Article  1 1  of  the  Constitution,  containing  the  form  of  oath  to  be  admin- 
istered to  State  officers,  does  not  prohibit  the  Legislature  from  prescribing  an 
oath  to  such  officers  in  a  different  form  of  words  from  that  therein  used,  if  the 
meaning,  object,  and  intent  of  the  section  be  not  yiolated.    Id. 

3.  An  attorney  at  law  is  not  a  person  holding  an  "  office  of  public  trust,"  within 
the  meaning  of  those  terms  as  used  in  the  prohibitory  clause  of  Sec.  3,  Art. 
1 1 ,  of  the  Constitution.    Id. 

4.  The  right  to  practice  law  is  not  a  natural  or  constitutional  right,  but  a  statutory 
privilege,  subject  to  the  control  of  the  Legislature.  The  exclusion  of  an 
attorney  by  a  test  oath  is  not  in  the  nature  of  a  punishment  for  a  criminal 
offense,  but  a  denial  of  a  privilege  forfeited  by  fiiilnre  to  comply  with  a  pre- 
requisite condition.    Id. 

5.  Courts  without  any  special  statutory  provision  may  strike  firom  the  rolls  an 
attorney  guilty  of  disloyalty  or  treasonable  acts,  under  their  general  power  of 
supervision  over  the  morality  of  their  own  officers.  They  may  also  require 
an  attorney  to  whom  snch  oflbnse  is  imputed,  to  purge  himself  therefirom  by 
his  own  oath.    Id. 

6.  The  right  to  practice  law  is  not  "property,"  nor  in  any  sense  a  "contract," 
within  the  constitutional  meaning  of  those  terms.    Id. 

7.  Courts  cannot  declare  a  law  void,  upon  the  ground  that  it  is  contrary  to  "the 
spirit  and  policy  of  the  Constitution,"  unless  it  is  at  variance  with  some 
express  or  clearly  implied  provision  of  that  instrument.    Id, 

8.  The  payment  by  a  Uiwyer,  of  a  United  States  license  tax,  imposed  by  the 
Revenue  Law  of  1862,  does  not  entitle  him  to  practice  his  profession  without 
taking  the  oath  prescribed  by  the  State  law.    Id. 

9.  There  is  nothing  in  the  Constitution  which  prohibits  the  Legislature  from  dos- 
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ing  the  doors  of  the  Courts  agamst  tnutora  and  their  aiders  and  abettors,  or 
which  requires  that  this  shall  not  be  done  nntil  after  conriction  of  the  crime  in 
a  regular  criminal  trial ;  or  which  prohibits  the  Legislatore  fh>m  requiring  of 
those  litigating  in  the  Coarts,  that  thej  shall  purge  themselyes  bj  their  own 
oath  of  the  imputed  ofiense  before  they  shall  claim  their  aid.    Id, 

10.  The  citizen  cannot  demand  protection  from  the  GoTernment  without  he  renders 
to  it  the  equivalent  of  obedience  and  support.  When  he  refuses  this  obedience 
and  support,  and  aids,  assists,  countenances,  or  encourages  those  who  an 
struggling  to  OTerthrow  the  Goyemment,  he  forfeits  all  right  to  the  use  of  its 
Courts.    Id, 

11.  The  State  may  exclude  from  its  Courts  those  who  are  guilty  of  disloyalty  to 
the  nation  of  which  the  State  is  a  part,  as  well  as  those  disloyal  to  the  State 
Government  directly.    Id, 

IS.  The  Act  of  April  25th,  1863,  requiring  from  litigants  an  oath  of  allegiance, 
operates  not  upon  the  right  of  action  but  upon  the  remedy  alone,  which  is 
subject  to  legislative  control,  and  the  act  docs  not  so  burden  the  remedy  as 
to  render  it  useless  or  impracticable.    Id, 

BILLS  OF  EXCHANGE. 
1.  A  person  not  previously  a  party  to  a  bill  of  exchange  who,  for  a  considera- 
tion, accepts  the  same,  incurs  thereby  the  liabilities  of  an  acceptor  equally  as 
if  he  were  the  drawee.   Kdly  v.  Z^ncft,  661 . 

a.  Where  one,  not  the  drawee,  accepted  a  draft  for  the  sole  purpose  of  protecting 
the  interest  of  his  foreign  correspondent  in  a  bill  of  lading  accompanying  the 
draft  as  collateral  security,  and  took  at  the  time  an  assignment  of  this  bill  of 
lading :  kdd,  that  although  the  collateral  security  turned  out  to  be  of  litde 
value,  its  receipt  was  a  legal  consideration  for  the  acceptance.    Id, 

8.  It  is  a  sufficient  consideration  for  the  acceptance  of  a  draft  by  one  not  a  party 
to  the  paper,  that  the  payee  thereby  loses  the  acceptance  of  the  drawee.    Id. 

4.  Inducements,  not  amounting  to  fraud,  held  out  by  the  payee  of  a  draft  to  pro- 
cure its  acceptance,  do  not  invalidate  the  contract  of  the  acceptor.    Id, 

CEBTIORABL 
See  JnsTiOBB  of  thb  Pbjlob,  7. 

COMMON  CARRIER. 
1.  A  feiryman  who  takes  chaige  of  a  team  driven  upon  his  boat  and  directs  an 
attempt  to  cross  the  stream,  is  liable  as  a  common  carrier  for  any  loss  that 
ensues  in  consequence  of  his  negligence  in  the  outfit  or  management  of  his 
boat,  notwithstanding  that  the  team  was  driven  upon  it  at  a  time  of  peculiar 
danger  and  contrary  to  his  express  order.     Griffith  v.  Cave,  534. 

9.  In  an  action  against  a  common  carrier  for  negligence,  evidence  of  a  rule  quali- 
fying his  duties  under  peculiar  circumstances  is  inadmissible  without  fint 
riiowing  that  the  rule  was  known  to  the  plaintiff  either  directly  or  constroct^ 
ively.    Id. 
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CONSTITUTIONAL  LAW. 

1.  The  Act  of  April  25th,  1863,  providing  for  a  subscription  by  the  City  and 
Comty  of  Sacramento  to  the  capital  stock  of  the  Central  Pacific  Railroad 
Company,  upon  a  vote  by  the  electors  of  the  county  in  favor  of  the  proposi- 
tion, is  in  its  main  features  constitutional,  and  authorizes  the  making  of  the 
subscription  and  issuance  of  bonds  as  therein  directed.  Robinson  v.  BidwtU, 
379. 

2.  The  tenth  section,  exempting  the  city  and  county  from  liability  for  the  debts  of 
the  company,  if  it  be  unconstitutional  (a  point  not  decided)  is  not  so  essen- 
tially connected  with  the  scope  and  object  of  the  act  as  to  invalidate  its  other 
provisions.    Id, 

3.  Where  a  provision  of  a  statute  is  of  such  a  nature  and  has  such  a  connection 
with  the  other  parts  as  to  be  essential  to  the  law,  its  unconstitutionality 
vitiates  the  whole  enactment  But  if  an  independent  provision,  not  in  its 
nature  and  connections  essential  to  the  law,  be  unconstitutional,  it  may  be 
treated  as  a  nullity,  leaving  the  rest  of  the  enactment  to  stand  as  valid.    Id. 

4.  Even  where  an  invalid  provision  in  a  statute  is  in  the  nature  of  a  condition  to 
the  main  purpose  of  the  law,  its  invalidity  will  not  necessarily  invalidate  the 
whole  law  if  the  remaining  provisions  are  sufficient  to  effect  that  main  pur- 
pose.   Id, 

5.  Where  a  law  is  passed  providing  that  certain  acts  shall  be  done  upon  the  con- 
tingency of  a  vote  of  the  electors  of  a  district,  the  vote  upon  such  proposition 
is  not  an  act  of  legislation,  but  simply  an  event,  upon  the  happening  of  which 
the  Uiw  is  to  take  effect.    Id, 

6.  In  determining  the  constitutionality  of  an  act  which  was  to  take  effect,  upon  a 
vote  of  the  people  in  its  favor,  it  is  not  material  to  inquire  whether  an  uncon- 
stitutional provision  therein  was  so  important,  in  the  view  of  the  voters,  that, 
if  its  invalidity  had  been  known  to  them,  they  would  not  have  sanctioned  the 
law.    Id, 

7.  The  proposed  Central  Pacific  Railroad,  leading  from  the  City  and  County  of 
Sacramento  to  the  eastern  portion  of  the  State,  is  so  far  a  public  improve- 
ment, and  sufficiently  for  the  apparent  interest  of  the  city  and  county,  that  a 
law  authorizing  the  municipality  to  become  a  stockholder  in  the  railroad 
corporation  is  not  unconstitutional  as  imposing  a  tax  upon  a  local  community 
for  an  improvement  in  which  it  has  no  peculiar  interest.    Id. 

8.  Per  CsoCKSB,  J.— Persons  dealing  with  a  corporation  have  the  right  to  waive, 
by  special  contract  or  in  any  other  proper  mode,  all  claim  upon  the  personal 
liability  of  the  stockholders,  or  to  limit  or  qualify  the  extent  of  that  claim. 
The  fact  that  such  claim  is  founded  upon  a  constitutional  provision,  can  make 
no  difference.    Id, 

9.  A  party  may  waive  a  constitutional  as  well  as  a  statutory  provision  made  for 
his  benefit.    Id, 

10.  How  &r  the  Legislature  may,  under  the  thirty-second  and  thirty-sixth  sections 
of  Art.  4  of  the  Constitution,  reguUte  the  individual  liability  of  stockholders 
in  a  corporation,  discussed  and  held  open  for  future  decisions.    Id* 
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11.  Nothing  in  onr  State  Constitation  prohibitB  the  Legislatare  from  dedaring 
the  Major  of  a  citj  to  be,  er  officio,  a  Joatice  of  the  Peace,  and  under  sach  a 
law  the  same  person  may  oonstitntionally  exercise  the  functions  both  of  Mayor 
and  Justice.     Uridias  y.  Morrill,  473. 

12.  The  express  permission,  in  Sec.  1,  Art  6  of  the  Constitation,  to  establish 
Municipal  Courts  is  within  the  exception  to  Art.  3  respecting  the  division  of 
powers  in  the  GoTemment.  The  tenn  "Municipal  Courts"  has  a  legal 
meaning,  and  includes  Mayors'  and  Recorders'  Courts.    Id, 

13.  The  Constitution  not  having  defined  the  jurisdiction  of  the  Municipal  Courts 
authorized  to  be  established,  it  is  left  to  be  regulated  by  the  Legislatnre  under 
its  general  powers.  These  powers  are  not  exceeded  by  conferring  upon  a 
Mayor  the  authori^  and  jurisdiction  of  a  Justice  of  the  Peace.    Id, 

See  Attobnbt;  FaiLNOHiSB,  1. 

CONSTRUCTION  OF  STATUTES. 
See  Estates  of  Dbcbajbd  Persons,  1,  2. 

CONTINUANCE. 
See  Cbimbs  and  Punishments,  6. 

CONTRACT. 

1.  The  defendant,  by  a  written  contract,  agreed  to  pay  the  assignors  of  the  pUuai- 
iff  five  hundred  dollars  whenever  they  should  secure  a  final  decree  of  the  Su- 
preme Court  in  any  of  the  cases  now  pending,  or  hereafter  instituted,  in  which 
the  "  Sisters  "  (referring  to  the  daughters  of  one  Peralta,  deceased),  claim 
adversely  to  the  title  under  the  will  Cof  Peralta),  which  shall  declare  the  said 
sisters'  title  null,  and  that  the  title  of  the  "Peralta  Sons  is  the  only  valid 
title  under  the  will."  An  ejectment  case  was  then  pending  on  appeal,  in  the 
Supreme  Court,  for  a  portion  of  the  land  devised  by  Peralta,  in  which  tlie 
plaintiff's  assignors,  acting  as  attorneys,  procured  a  decision  that  the  plaintiff 
therein,  who  claimed  under  the  "  Sisters,"  had  no  title,  and  that  the  defendant 
therein,  who  claimed  through  the  sons,  under  the  wUl,  had  a  title  which  was 
valid  :%Ae?cf,  that  this  decision  was  a  compliance  with  the  condition  of  the 
agreement,  and  entitled  plaintiff  to  recover  the  five  hundred  dollars.  Matk' 
ewaon  v.  Fitch,  86. 

2.  If  A  promises  B  to  pay  him  a  sum  of  money  if  he  will  do  a  particuUr  act,  and 
B  does  the  act,  the  promise  thereupon  becomes  binding,  although  B  at  the 
time  of  the  promise  does  not  engage  to  do  the  act.    ld> 

3.  Where  a  complaint  avers  that  plaintiff  did  certain  work  in  consideration  of  a 
promise  by  the  defendant,  an  answer  denying  that  plaintiff  did  the  work,  b«t 
not  claiming  that  it  was  done  upon  any  other  consideration  than  the  pronuae, 
raises  no  issue,  except  as  to  the  performance  of  the  work,  and  requires  no 
proof  from  plaintiff  as  to  the  consideration  upon  which  it  was  performed.  Id, 

4.  The  ofiense  of  Maintenance  is  unknown  to  the  laws  of  this  State.    Id. 

5.  Any  contract  by  a  public  officer  which  interferes  with  the  unbiassed  dischaise 
of  his  duty  to  the  public  in  the  exercise  of  his  office,  is  against  public  policy 
and  void.    Spence  r.  Barvetf,  836. 
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6.  A  postmaster  is  a  public  officer,  and  in  the  discliarge  of  his  trust  is  bound  to 
exercise  his  judgment  for  the  public  benefit  in  fixing  the  location  of  his  office, 
and  any  contract  bj  which  this  exercise  of  his  judgment  is  sold  for  his  pii- 
yate  emolument,  interferes  with  the  discharge  of  his  official  duties  and  is 
therefore  void.    2d. 

7.  The  question  of  the  yalidity  of  a  contract  of  a  public  officer  does  not  depend 
upon  the  circumstance,  whether  it  can  be  shown  that  the  public  has  in  fact 
suflered  any  detriment,  but  whether  the  contract  is  such  in  its  nature  as  might 
have  been  injurious  to  the  public  interest.    Id, 

8.  The  plaintiff  in  expectation  of  receiving  a  commission  as  postmaster  entered 
into  an  agreement  with  defendants,  whereby  they  leased  to  him  certain  premi- 
ses for  the  term  of  one  year,  with  the  right  on  his  part  to  extend  the  terms  so 
long  as  he  should  remain  postmaster  not  exceeding  four  years,  in  considera- 
tion of  the  sum  of  one  dollar  per  year,  and  a  .covenant  on  his  part,  that  as 
soon  as  he  received  his  commission  he  would  remove  the  post-office  to  the 
leased  premises,  and  continue  the  same  there  for  all  the  time  that  he  should 
hold  the  office :  held,  that,  in  an  action  for  the  breach  of  this  contract  by 
defendant,  it  contravened  public  policy  and  was  void.    Id. 

9.  If  in  order  to  secure  a  fit  location  for  an  office  it  should  be  necessary  for  a 
postmaster  to.  agree  to  locate  and  continue  it  at  a  particular  place,  a  contract 
to  that  eflfect  might  be  valid,  but  to  maintain  an  action  thereon  such  necessity 
would  be  required  to  be  affirmatively  shown.    Id. 

See  Agent,  1 ;  Pbobatb  Coubt,  5,  6 ;  Mobtgaos,  15, 16;  Wobx  axd  Labob, 

2 ;  LiBNS,  3-5. 

CORPOBATION. 

1.  Where  the  meaning  of  a  written  instrument  is  doubtful,  extrinsic  evidence 
may  be  resorted  to  for  the  removal  of  the  doubt,  but  such  evidence  is  not 
admissible  to  show  that  the  eiSect  of  the  instrument  is  different  from  that 
which  its  terms  plainly  and  unequivocally  denote.  Bxchardton  v.  SoaU  Biver 
W.  ^  M.  Company,  150. 

2.  Where  a  bond,  made  in  connection  with  a  mortgage  to  secure  the  debt  of  a 
corporation  was  signed  by  four  persons,  who  neither  described  themselves  as 
agents  of  the  corporation,  nor  designated  anywhere  therein  the  corporation  as 
the  party  intended  to  be  bound  :  hdd,  that  the  instrument  was  upon  its  fkce 
the  personal  obligation  of  the  parties  signing,  and  that  extrinsic  evidence  of 
their  official  character  or  of  their  intentions  was  inadmissible  for  the  purpose 
of  showing  it  to  bo  the  bond  of  the  corporation.    Id.  , 

3.  A  conveyance  of  real  property  by  a  corporation  must  be  under  its  corporate 
seal.  It  may  alter  its  seal  at  pleasure,  tmd  may  adopt  as  its  own  the  private 
seal  of  an  individual,  but  in  the  latter  case  the  seal  adopted  must  be  used  as 
that  of  the  corporation.    Id. 

4.  If  to  a  deed,  purporting  to  be  that  of  a  corporation,  a  seal  be  affixed  as  that  of 
the  individaal  agent  who  signs  it,  such  seal  cannot  be  treated  as  that  of  the 
corporation!  A  declaration  in  the  instrument  that  the  seal  is  affixed  as  that 
of  the  agent  is  conclusive  of  its  character  and  effect,    id 
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5.  It  is  not  necesury  to  state  in  a  conyeyance  by  a  corporation  Aat  the  seal  lued 
is  that  of  the  corporation.  This  fact  maj,  in  the  absence  of  any  dcclaratiofn 
to  the  contrary,  be  presumed  from  the  language  of  the  conyeyance  or  proved 
by  eyidence  aliunde.    Id. 

6.  A  mortgage,  made  in  connection  with  a  bond  to  secure  the  debt  of  a  corpora- 
tion, styled  the  Scott  Riyer  Water  and  Mining  Company,  named  as  parties  of 
the  first  part  (grantors j,  W.  P.  Pool,  C.  W.  Tozer,  G.  T.  Terry,  and  J.  Reid, 
"  President,  Directors,  and  members  of  the  Scott  Biver  Water  and  Mining 
Company,"  and  concluded  as  follows :  "  In  witness  whereof,  the  said  parties 
of  the  first  part  hereunto  set  their  hands  and  affix  their  seals,"  followed  hj 
the  signatures  of  the  four  persons  aboye  named  with  a  seal  or  scrawl  affixed 
to  each :  held,  that  this  conveyance  was  not  sealed  with  the  corporate  seal, 
and  was  therefore  Inoperative  as  the  foundation  of  any  right  or  claim  to  the 
corporate  property  which  it  purported  to  convey.    Id. 

7.  An  act  for  the  incorporation  of  water  companies,  approved  April  22d,  1 858,  pio- 
vided  that  the  mode  of  proceeding  for  the  appropriation  of  lands  should  be  the 
same  as  that  prescribed  in  Sees.  27-29  of  the  Act  of  April  23d,  1853,  for  the 
incorporation  of  railroad  companies.  In  1861,  an  entirely  new  act  for  the 
incorporation  of  railroad  companies  was  passed,  not  following  the  order  or 
number  of  sections  of  the  Act  of  1853,  which  it  entirely  repealed,  /ind  con- 
taining  new  provisions  as  to  their  appropriation  of  lands.  In  a  proceeding  to 
condemn  lands,  instituted  in  1862  by  the  plaintiff,  by  a  water  company  incorpo- 
rated under  the  Act  of  1858 :  held,  that  the  course  of  procedure  prescribed  bj 
Sees.  27-29  of  the  Railroad  Act  of  1853  should  be  followed,  and  not  those  of 
the  new  Act  of  1861 — that  those  sections  were  substantially  incorporated  in 
the  Water  Company  Act  of  1858,  and  remained  a  part  of  the  latter,  notwith- 
standing the  repeal  of  the  original  act.    Spring  VaUey  Water  Works  v.  Sem 

fhmcisoo,  434. 

• 

8.  The  existence  of  a  corporation  formed  under  the  general  State  law  is  pioy«d 
by  its  articles  of  incorporation  executed  and  filed  in  accordance  with  *llie 
statute.    Id. 

9.  In  incorporating  under  the  general  law  a  strict  compliance  with  all  the  require- 
ments of  the  statute  is  not  essential,  and  the  proceedings  will  not  be  held 
invalid  for  slight  defecto  or  omissions.    Id. 

10.  The  omission  or  irregular  performance  of  acts  relating  to  the  organization  of 
a  corporation,  can  only  be  investigated  in  a  direct  proceeding  instituted  by  the 
State  for  that  purpose,  and  not  in  a  collateral  action.  So,  too,  of  those  acts 
which  are  not  made  prerequisites  to  the  exercise  of  corporate  powers  bat 
which  operate  as  a  forfeiture.    Id. 

11.  Where  an  act  authorized  the  incorporation  of  a  water  company,  and  also  pro- 
vided that  3,000  feet  of  water  pipe  should  be  laid  down  within  one  year :  MM, 
that  the  laying  of  the  pipe  within  the  period  mentioned  was  not  a  condition  of 
the  existence  of  the  corporation,  nor  was  proof  of  it  necessary  to  enable  the 
corporation  to  maintain  an  action  or  proceeding  after  the  expiration  of  the 
year.    Id. 

IS.  The  rule  that  in  order  to  complete  the  creation  of  a  corporation  the  chaiter 
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mast  be  accepted  hj  those  incorporating,  has  no  application  to  coxporationt 
formed  ander  general  laws.    Id, 

IS.  Where  a  Uiw  is  passed  for  the  special  benefit  of  a  partj,  his  acceptance  of  it 
will  be  presumed.    Id, 

14.  Where  a  franchise  was  granted  to  an  individual  and  his  associates  and  assign, 
and  the  same  act  contained  a  provision  reqairing  the  individuals  to  incorpo- 
rate themselves  within  a  given  time :  keldt  that  there  was  no  need  of  any 
assignment  from  the  individuals  to  the  corporation— that  the  franchise  bj 
operation  of  law  vested  in  the  corporation  as  soon  as  it  was  formed.    2d, 

15.  In  a  proceeding  to  appropriate  lands  under  the  railroad  law,  the  commissioners 
are  not  required  to  determine  questions  of  title,  nor  to  report  the  amount  of 
compensation  to  which  each  of  several  claimants  of  the  same  tract  is  entitled.. 
It  is  proper  for  them  to  report  a  gross  sum  as  compensation  for  the  tract,  leav- 
ing the  County  Judge  to  distribute  it  among  the  several  owners.    Id, 

16.  The  view  of  the  premises  required  to  be  made  bjr  the  commissioners  in  con- 
demning lands  under  the  Water  Company  Act  of  1858,  may  be  made  by  them 
at  any  time  before  submitting  their  estimate  and  report.  It  is  proper  that  the 
view  should  be  had  before  hearing  the  evidence.    Id, 

17.  A  nrortgage  given  to  secure  a  debt  for  the  payment  of  which  there  is  no  written 
agreement,  is  a  contract  '*  founded  upon  an  instrument  of  writing  "  within  the 
meaning  of  the  Limitation  Act,  and  an  action  for  its  foreclosure  may  be  main- 
tained at  any  time  within  four  years  from  its  breach,  notwithstanding  that  the 
statute  has  in  the  meantime  run  against  the  debt.  Union  Water  Co,  v.  JkfMr- 
pAy's  Flat  Muming  Co,,  620. 

18.  A  corporation,  unless  expressly  prohibited  by  law  or  the  provisions  of  itf 
charter,  has  power  to  make  all  contracts  that  are  necessary  and  usual  in  the 
course  of  the  business  it  transacts  as  means  to  enable  it  to  efiect  the  object  of 
its  creation.    Id, 

19.  A  contract  by  a  corporation,  which  is  not  npon  its  face  necessarily  beyond 
the  scope  of  its  authority,  will,  in  the  absence  of  proof,  be  presumed  to  be 
valid.    Id, 

20.  A  loan  of  money  npon  mortgage  security  by  a  corporation  organized  for  the 
purpose  of  constructing  ditches  for  the  conveyance  and  sale  of  water  is  not 
necessarily  an  act  exceeding  its  corporate  powers.  Such  contract,  if  neces- 
sary to  attain  its  general  objects  and  made  as  an  incident  to  the  exercise  of  its 
granted  powers,  is  valid.  In  the  absence  of  proof,  its  validity  will  be  pre- 
sumed.   Id, 

21.  In  an  action  by  a  corporation  npon  a  contract  made  by  it  with  the  defendant, 
the  latter  cannot  interpose  as  a  defense  that  the  plaintiff  in  making  the  con- 
tract has  exceeded  the  power  conferred  by  its  charter  or  the  law  under  which 
it  was  formed.  The  question  of  a  violation  of  its  charter  is  one  between  the 
State  and  the  corporation,  and  cannot  be  investigated  collaterally  by  individ- 
uals.   Id. 

22.  A  mortgage  upon  a  flume  or  ditch  not  completed  but  projected  and  in  process 
'  of  construction,  covers  the  whole  work  when  completed,  if  apt  terms  express- 
ing that  intent  are  used  in  the  instrument.     Id, 
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23.  A  flume  for  the  convejance  of  water  is  in  the  natare  of  real  estate,  and  a 
mortgage  upon  it  will,  withoat  any  special  provisions,  include  all  improTe- 
ments  then  upon  the  line  of  the  work ;  and  also  all  those  which  may  after- 
wards be  put  thereon.    2d. 

24.  A  decree  foreclosing  a  mortgage  and  barring  the  equitj  of  a  subsequent  mort- 
gagee made  a  party  defendant,  should  direct  that  the  surplus  proceeds  of  the 
sale  after  payment  of  the  amount  due  upon  the  first  mortgage,  be  applied 
upon  the  claim  of  the  junior  mortgagee.    Id. 

25.  A  judgment  will  not  be  reversed  for  an  error  therein  which  the  record  enables 
the  Appellate  Court  to  fully  correct.    Id. 

26.  The  judgment  will  be  modified  and  affirmed.    Id. 

Bee  Agbmt,  1 ;  Fbanchibb,  3, 4 ;  Ybvus,  1,2;  Work  aitd  Labob,  3-^. 

CRIMES  AND  PUNISHMENTS. 

1.  Upon  a  challenge  to  a  juror,  in  a  capital  casQ,  for  implied  bias,  he  stated  that 
he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant,  bat 
that  it  was  not  an  unqualified  opinion,  and  was  rather  in  the  nature  of  an 
impression  than  any  fixed  conclusion :  hdd,  that  the  challenge  was  properly 
overruled.    People  v.  Symonds,  348. 

2.  The  mere  fact  that  the  jury  in  a  criminal  case  separate  without  permission  of 
the  Court,  does  not  require  that  a  new  trial  should  be  granted.  The  presump- 
tion that  the  jury  may  have  been  subject  to  improper  influences  which  attadies 
to  the  fact  of  such  separation  may  be  removed  by  an  affirmative  showing  Uiat 
no  injury  to  the  defendant  resulted  therefrom.    Id. 

8.  A  new  trial  will  not  be  granted  because  some  of  the  jurymen,  in  a  criminal 
case,  may  have  conversed  with  third  persons  while  deliberating  upon  their 
verdict,  if  it  be  shown  that  such  conversations  were  innocent.    Id, 

4.  Upon  trial  under  an  indictment  for  murder,  it  is  no  ground  of  objection  to  a 
witness  being  sworn  and  examined  for  the  prosecution,  that  his  name  was  not 
indorsed  upon  the  indictment.    Id. 

5.  The  objection,  that  the  names  of  the  witnesses  examined  before  the  grand  jury 
are  not  indorsed  upon  die  indictment,  can  only  be  made  available  to  the 
defendant  by  a  motion  to  set  the  indictment  aside.    Id. 

6.  An  application  by  a  defendant  to  postpone  a  trial,  on  the  ground  of  surprise, 
at  the  introduction  of  a  witness  whose  name  is  not  indorsed  upon  the  indict- 
ment, must,  when  made,  be  supported  by  an  affidavit  or  other  evidence  or  sug- 
gestion showing  the  surprise,  in  the  absence  of  which  it  should  be  denied.   M. 

See  JuDOMBKT,  6,  7 ;  Habbjlb  Cobfub,  1-3. 

DEED. 

1.  Deeds  are  always  to  be  construed  most  strongly  against  the  grantor  when 
there  is  any  uncertainty  or  ambiguity  in  their  terms.    Dodge  v.  WaUeif,  224. 

2.  It  is  the  duty  of  a  Sheriff*,  under  an  execution,  to  levy  upon  and  sell  the  prop- 
erty and  all  the  right,  title,  and  interest  of  the  debtor  therein ;  and  where  a 
deed  made  by  him  in  pursuance  of  such  sale  expressly  conveys  all  of  the 
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debtor's  right,  title,  and  inteieflt,  the  porchaser's  title  to  the  aame  will  not  be 
prejudiced  bj  the  f^ct  that  in  attempting  to  describe  the  nature  of  the  interest 
the  officer  throogh  ignorance  or  mistake  failed  to  set  it  forth  folly  and  cor- 
rectly.   Id, 

8.  In  an  action  bj  a  pnrchaser  at  execution  sale  to  recover  the  premises  from  one 
who  previoos  to  the  sale  had  conveyed  them  to  the  execution  debtor  by  a  war- 
ranty deed,  the  defendant  is  estopped  from  asserting  any  title  and  cannot  avail 
himself,  by  way  of  defense,  of  any  defect  in  the  description  of  the  property  in 
the  Sheriff's  deed  to  the  plaintiff.    Id, 

4.  A  person  who  conveys  property  by  warranty  deed,  and  remains  in  possession, 
is  not  entitled  to  notice  to  quit  or  demand  of  possession  from  his  grantee  or 
those  claiming  under  him  before  the  commencement  of  an  action  to  eject  him. 
Id, 

5.  A  Sheriff's  deed  to  the  purchaser  at  an  execution  sale  described  the  property 
as  follows  :  "All  the  right,  title,  and  Interest  of  said  Daniel  S.  Clark,  against 
whom  the  said  writs  of  execution  were  issued  as  aforesaid,  of,  in,  and  to  the 
following  described  property,  to  wit :  That  certain  tract  and  parcel  of  land 
and  premises  known  as  the  '  Bull  Head  Rancho,'  lying  and  being  situate  in 
Contra  Costa  County,  of  said  State,  and  being  a  Ucuehold  unexpired/*  etc.,  pro- 
ceeding to  describe  particularly  a  certain  leasehold  interest ;  at  the  time  of 
the  sale  the  execution  debtor  was,  m  fact,  the  owner  in  fee  of  the  premises  : 
held,  that  the  fee  passed  to  the  purchaser — the  recital  concerning  the  leasehold 
interest  not  operating  as  a  limitation  of  the  preceding  general  terms  of  descrip- 
tion.   Id. 

6.  A  deed  executed  by  only  a  part  of  the  persons  named  in  the  body  as  grantors 
is  good  as  to  the  executing  parties,  and  conveys  their  interest  in  the  property. 
Colian  v.  SeoLvey,  496. 

7.  An  acknowledgment  of  a  conveyance  taken  and  certified  to  by  a  Justice  of  the 
Peace  within  his  county  is  valid,  without  regard  to  the  locality  of  the  land 
conveyed,  and  though  it  is  situated  in  another  county.    Id. 

8.  In  the  description  of  a  deed  one  line  was  described  to  run  "  thence  westerly, 
including  the  cafiadas,  to  a  stake,  so  that  a  line  running  from  thence  to  the 
Dofl  Pedros  will  pass  about  two  hundred  yards  from  the  present  new  corral  of 
the  said  Jos^  Jesus  Lopez :"  held,  that  the  line  was  to  be  located  by  the  natu- 
ral landmarks  mentioned,  although  these  determined  its  course  to  be  north- 
easterly, instead  of  westerly.    2d, 

9.  A  description  of  a  line  in  a  deed  by  natural  or  artificial  landmarks  clearly 
identified,  will  govern  and  control  one  by  course  or  distance  where  they  do 
not  agree.    Id, 

10.  Parol  evidence  is  admissible  to  explain  the  location  of  the  objects  mentioned 
in  the  description  of  a  deed,  and  thus  fix  the  boundary  lines  of  the  tract  con- 
veyed.   2d, 

11.  A  subsequent  purchaser  who  seeks  to  avoid  a  prior  deed  of  the  same  premises 
made  by  his  grantor  on  the  ground  that  he  is  a  purchaser  in  good  &ith  and 
without  notice,  mnst  show  affiimatiTely  that  he  paid  a  good  and  valuable  con- 
sideration.   Id,  . 
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12.  An  acknowledgment  of  the  payment  of  the  purchase  money  by  the  gnntor  in 
a  subsequent  deed  is  no  evidence  of  the  &ct  of  payment  as  against  one  claim- 
ing under  a  prior  deed.    Id, 

13.  A  certificate  to  the  acknowledgment  of  a  conveyance  by  a  married  woman 
which  states  that  she  was  made  acquainted  with  the  contents  of  the  instru- 
ment, without  stating  that  this  was  done  by  the  certifjdng  officer  or  any  par^ 
ticular  person,  complies  with  the  law  and  is  valid.  Jansen  v.  McCahiUamd 
Wife,  563. 

14.  The  Notary  who  certifies  to  an  acknowledgment  is  a  competent  witness  to 
establish  the  due  execution  of  the  conveyance,  against  the  denial  of  the  per^ 
son  by  whom  his  certificate  states  it  to  have  been  acknowledged.    Id, 

15.  A  statement  by  an  alleged  grantor  to  the  Notary  who  certified  to  the  acknowl- 
edgment, that  the  signature  is  his,  is  good  evidence  of  the  execution,  and  maj 
be  proved  by  the  officer.    Id, 

16.  Where  the  signature  of  the  grantor  is,  at  his  request  and  in  his  immediate  pres- 
ence, affixed  by  a  third  person,  it  is  as  much  the  deed  of  the  former  as  if 
signed  by  himself.    Id, 

See  Sole  Tkadeb,  1 ;  Assistance,  Writ  op,  1 ;  Withbbs,  22, 25. 

17.  To  establish  title  under  a  deed  executed  in  pursoance  of  a  power  authorizing  a 
sale  upon  notice,  as  a  general  rule  the  giving  of  the  required  notice  most  be 
proved,  and  wiU  not  be  presumed  from  the  execution  of  the  deed.  jStfluoa  r. 
Eckstein,  580. 

18.  From  lapse  of  time  and  acquiescence  in  the  possession  of  the  purchaser  the 
regularity  of  a  sale  under  a  power  may  be  inferred,  and  a  presumption 
indulged  that  due  notice  thereof  as  required  by  the  power  was  given.    Id, 

19.  A  recital  of  a  material  fact  in  a  deed  is  binding  and  conclusive  upon  the  party 
reciting  it,  and  all  claiming  under  him  as  privies.  This  rule  applies  to  a 
recital  of  the  facts  that  a  notice  of  sale,  essential  to  the  validity  of  the  deed, 
was  duly  given.    Id,  , 

20.  A  recital  in  a  deed  executed  by  a  mortgagee  in  pursuance  of  a  power  of  sale 
conferred  upon  him  in  the  mortgage,  binds  the  mortgagor  equally  as  if  the 
deed  were  executed  by  him  in  person.    Id, 

21.  Where  a  deed  executed  in  pursuance  of  a  power  is  on  record  and  the  pur- 
chaser  in  possession,  a  subsequent  grantee  of  the  donor  takes  with  notice,  and 
is  bound  by  a  recital  of  fact  in  the  deed  of  the  donee.    Id, 

22.  In  ejectment  the  defendant  may  recover  by  showing  an  outstanding  superior 
title  in  a  stranger,  without  connecting  himself  with  it    Id, 

23.  Where  the  purchase  money  for  land  is  paid  by  a  person  other  than  the  grantee 
in  the  conveyance,  the  former  is  the  real  purchaser,  and  the  grantee  holds 
the  legal  title  in  trust  for  him.    Id, 

24.  Acceptance  by  the  mortgagor  of  the  proceeds  of  a  sale  made  under  a  powor 
contained  in  the  mortgage,  is  a  waiver  by  him  of  all  objections  to  the  tale^ 
and  a  ratification  of  the  acts  of  the  mortgagee — the  donee  of  the  power— in 
relation  to  the  sale  and  conveyance,  which  estops  him  from  contesting  dieir 
validity.    Id, 
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25.  Actual  adyene  and  undisturbed  possession  of  land  for  a  period  exceeding  the 
time  prescribed  bj  statute  for  the  enforcement  of  a  right  of  entry,  giyes  to 
the  possessor  a  right  of  undisturbed  ei]U07ment  equivalent  to  a  perfect  title. 
Id. 

26.  In  1853  the  defendant  took  possession  of  the  city  lot  in  controversy  under  a 
deed  purporting  to  convey  to  him  the  title  in  fee,  in  pursuance  of  a  power  of 
sale  contained  in  a  mortgage  made  in  1850,  and  in  good  faith,  believing  himself 
to  be  the  owner,  and  claiming  so  to  be  against  all  the  world,  has  since  retained 
actual,  manifest  possession  of  the  premises.  In  1858  the  mortgagor  executed 
a  deed  of  the  lot  to  the  plaintiff,  upon  which  he  relies  for  a  recovery  in  the 
present  action  of  ejectment :  held,  that  upon  his  possession  alone,  without  ref- 
erence to  the  validity  of  his  title  under  the  deed,  the  defendant  must  recover. 
2d. 

DEMUBRER. 
See  Flbadikos,  18. 

DEPOSITIONS. 

1.  A  party  who  appears  at  the  taking  of  a  deposition  and  examines  the  witness 
without  objecting  to  his  competency  cannot  afterwards  interpose  that  objection. 
Brooks  V.  Oroaby,  42. 

2.  Where  the  parties  stipulated  that  a  deposition  which  had  been  taken  in  another 

action  should  be  used  on  the  trial  "with  the  same  force  and  efiect,  and  subject 
to  the  same  exceptions,  as  if  taken  in  tliis  case :"  held,  that  the  stipulation 
was  a  waiver  of  any  objection  to  the  competency  of  the  witness.    Id. 

3.  Where  the  interest  of  a  witness  is  disclosed  during  the  examination  in  chief,  an 
objection  to  his  competency  must  be  taken  before  the  cross-examination.  The 
opposing  party  cannot  take  the  chances  of  a  cross-examination  and  then  move 
to  strike  out.    Id. 

4.  What  latitude  shall  be  allowed  to  a  plaintiff  in  introducing  evidence  in  rebuttal 
after  defendant  has  rested,  is  entirely  discretionary  with  the  trial  Court,  and 
its  action  in  this  respect  is  not  subject  to  review  upon  appeal.    Id. 

5.  Where  the  charge  of  the  Court,  taken  as  a  whole,  fairly  submitted  the  case  to 
the  jury,  the  judgment  will  not  be  disturbed  because  some  instructions  were 
refused  which  could  properly  have  been  given,  or  that  some  of  those  given 
are  subject  to  verbal  criticism.    Id. 

DIVORCE. 

1.  Cruelty  as  the  ground  of  a  divorce,  is  such  conduct  in  one  of  the  married  par- 
tics  as  renders  farther  cohabitation  dangerous  to  the  physical  safety  of  the 
other,  or  creates  in  the  other  such  reasonable  apprehensions  of  bodily  harm 
as  naturally  interferes  with  the  discharge  of  marital  duty.  Povodson  v.  Paw- 
elson,  358. 

2.  Any  conduct  sufficiently  aggravated  to  produce  ill-health,  or  bodily  pain, 
though  operating  primarily  upon  the  mind  only,  is  legal  cruelty.    Id. 

3.  Where  it  appeared  that  the  defendant  was  in  the  habit  of  using  towards  the 
plaintiff,  his  wife,  vile  and  abusive  language,  fSedsely  charging  her  with  adnl- 

46 
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terons  interconrse — ^tfaat  she  was  a  weak,  neirons  woman,  modest  in  ber  de- 
portment, and  amiable  in  her  disposition — and  that  the  conduct  of  the  defend- 
ant caused  her  much  mental  snifering,  producing  fits  of  illness,  and  thieateniiig 
permanent  injury  to  her  health :  hdd,  that  plaintiff  was  entitled  to  a  diroroe 
on  the  ground  of  extreme  cruelty.    Id. 

4.  In  an  action  for  a  diTorce,  where  the  complaint  states  the  existence  of  com- 
mon property,  the  Court,  in  addition  to  granting  the  dirorce,  may  order  a 
diyision  of  the  common  property  and  that  a  homestead  bo  set  apart  to  the 
plaintiff,  although  no  relief  of  this  character  is  prayed  for  in  the  complaint. 
Id. 

6.  Where  the  defendant  appears  and  answers,  the  Court  may,  under  Sec.  1S7  of 
the  Practice  Act,  grant  any  relief  consistent  with  the  case  made  and  embraced 
within  the  issues,  although  not  specifically  prayed  for.    Id. 

6.  An  objection  that  a  complaint  in  an  action  for  divorce,  stating  the  existence  of 
common  property,  is  uncertain  and  defectiye  in  not  stating  the  facts  showing 
the  property  to  be  common,  must  be  raised  by  demurrer  or  it  will  be  deemed 
waived.    Id. 

EJECTMENT. 
1.  Where,  pending  an  action  of  ejectment  against  a  tenant,  the  latter  tnuisferfed 
the  possession  to  his  landlord  who  had  actual  notice  of  and  defended  the  suit, 
but  was  not  made  a  party,  and  plaintiff  recovered  judgment :  held,  that  under 
the  writ  of  restitution  authorized  by  the  judgment,  the  landlord  might  be  dis- 
possessed.   Sampton  v.  OUeyer,  200. 

3.  In  ^'ectment  against  the  occupant  of  the  premises,  a  judgment  of  recovery 
binds  not  only  the  defendant  but  all  persons  who  receive  possession  of  the 
premises  from  him  with  actual  notice  of  the  pending  suit.    Id. 

8.  Persons  not  parties  to  a  suit  in  ejectment  and  in  possession  before  and  at  the 
time  it  is  brought,  or  those  claiming  under  them,  cannot  be  ousted  by  the 
writ  of  restitution  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff.    Id. 

4.  A  person  in  possession  of  land  where  a  writ  of  restitution  is  served,  is  pre- 
sumed to  hold  under  the  defendant  in  the  action,  and  to  avoid  being  dispos- 
sessed by  the  writ,  must  show  affirmatiTely  that  he  holds  by  a  right  independ- 
ent and  paramount.    Id. 

5.  If  a  judgment  is  recovered  against  a  party  by  the  fault  of  an  attorney  employed 
by  him  therein,  the  party  has  his  remedy  against  the  attorney,  but  the  judg- 
ment cannot  be  disturbed  on  that  account,  unless  fraud,  or  collusion,  or  insol- 
vency of  the  attorney  is  shown.    Id. 


In  the  absence  of  any  statutory  regulation  a  purchase  made  of  property  i 
ally  in  litigation,  pendenU  lite,  for  a  valuable  consideration,  and  without  any 
express  or  implied  notice,  in  point  of  &ct  afiects  the  purchaser  in  the  same 
manner  as  if  he  had  such  notice,  and  he  will  accordingly  be  bound  by  the 
judgment.    Id. 

The  efibct  of  our  statute  (Practice  Act,  Sec.  37),  providing  for  the  filing  of  a 
li8  pendens,  is  to  abrogate  the  rule  making  the  mere  pendency  of  an  action  am- 


Digitized  by 


Google 


INDEX.  699 

structive  notice.  It  does  not  change  the  rules  of  law  relating  to  actual  notice 
of  a  pending  action,  and  the  effect  of  such  actual  notice  upon  parties  dealing 
with  or  taking  possession  of  property  in  litigation.    Id, 

8.  Where  after  the  commencement  of  an  action  of  ejectment  against  a  tenant  he 
gave  notice  thereof  to  his  landlord,  and  requested  him  to  defend,  and  the  latter 
employed  an  attorney  to  conduct  the  suit :  hdd,  that  the  actual  notice  giyen 
to  the  landlord  was,  as  to  him,  equiralent  to  the  filing  of  a  lis  pendens,  and  in 
an  equal  degree  made  the  subsequent  judgment  obligatory  upon  him.    Id. 

9.  In  an  action  of  ejectment  against  several  defendants  the  plaintiff  may  at  any 
time  before  trial  dismiss  the  action  as  to  some  of  the  defendants  and  proceed 
against  the  others  alone.    Reed  r.  Caldenoood,  463. 

10.  C.  being  one  of  four  defendants  in  ejectment,  moved  to  transfer  the  action  to  a 
United  States  Ck>urt  on  the  ground  of  his  alienage,  and  an  order  was  made 
staying  all  proceedings  until  the  motion  could  be  heard.  Before  the  hearing 
of  the  motion  plaintifis  dismissed  the  action  as  to  C.  and  one  other  defendant, 
and  took  judgment  against  the  other  two,  who  had  made  default.  C.  after- 
wards insisted  upon  his  motion,  and  filed  afiidavits  tending  to  show  that  the 
defaulting  defendants  were  occupying  the  premises  as  his  tenants,  and  were 
colluding  with  the  plaintiff.  The  motion  was  denied,  and  C.  having  appealed 
from  that  order  and  from  the  judgment :  kdd,  that  the  denial  of  the  motion 
was  proper,  as  after  C.'s  dismissal  it  could  not  properly  be  entertained.    Id. 

1 1 .  Held,  further,  that  C.  was  not  in  a  position  to  contest  by  an  appeal  the  validity 
of  the  judgment  against  the  defaulting  defendants — that  if  in  entering  the 
default  and  judgment  there  was  collusion  by  which  he  was  prejudiced,  he 
should  have  moved  in  the  Court  below  to  set  them  aside  and  for  leave  to 
appear  as  landlord  and  defend.    Id. 

12.  In  ejectment  it  is  not  necessary  to  a  recovery  by  defendant  that  he  show  any 
title  in  himself.  He  may  (except  in  the  case  of  public  lands  where  the  rule  is 
qualified)  defeat  the  action  by  showing  title  and  right  of  possession  in  a  third 
person.    Moore  v.  Tice,  513. 

13.  Under  our  Practice  Act,  if  it  appear  that  the  plaintiff  in  ejectment  had  a  right 
to  recover  at  the  commencement  of  the  suit,  but  that  his  right  has  terminated 
during  its  pendency,  he  cannot  recover  the  possession  but  only  his  damages. 
Id. 

14.'  A  deed  executed  to  the  defendant  in  ejectment  after  the  commencement  of  the 
action  is  admissible  evidence  for  him.    Id. 

15.  Where  the  statement  on  appeal  does  not  purport  to  contain  all  the  evidence, 
the  Appellate  Court  will  not  consider  an  objection  that  the  verdict  is  not  sus- 
tained by  the  evidence.    Id. 

16.  A  merely  equitable  title  to  land,  if  of  such  a  character  as  in  equity  entitles  the 
holder  to  possession,  is  a  sufficient  defense,  under  our  system  of  practice,  to 
an  action  for  the  possession  brought  by  the  holder  of  the  legal  title.  WiUis 
r,  Woxencraft,  607. 

17.  Whenever  a  right  claimed  under  the  rules  of  the  common  law  is  denied,  gov- 
erned, or  controlled  by  the  principles  administered  by  Courts  of  Equity,  the 
latter  will  prevail  over  the  former.    Id. 
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18.  The  plaintiff,  to  recoYer  in  ejectment,  must  show  both  a  legal  and  equitable 
title,  or  right  of  possession.  From  proof  of  the  legal  title  a  right  of  pos- 
session will  be  presumed,  but  the  presumption  maj  be  rebutted  by  proof  of  an 
equitable  title  in  another  of  a  character  to  carrj  the  right  of  possession.    Id. 

19.  Where  one  contracting  for  the  purchase  of  land  received  the  possession  with 
a  bond  for  a  deed  upon  payment  of  the  purchase  money,  and  containing  a  stip- 
ulation that  the  purchaser  was  in  possession  and  entitled  to  the  rents  and 
profits  :  heldf  in  an  action  of  ejectment  against  the  vendee  remaining  in  pos- 
session by  a  subsequent  purchaser  from  the  vendor  with  notice,  that  the 
defendant  should  prevail  without  reference  to  the  payment  or  non-payment  of 
the  purchase  money.    Id, 

SO.  The  doctrine  of  Gavm  v.  Hagen  (15  Cal.  208),  that  a  vendee  of  real  estate 
under  a  contract  of  purchase,  which  is  silent  as  to  the  possession,  has-  no 
right  to  the  possession  until  a  performance  of  the  conditions  prescribed  by  the 
contract  to  entitle  him  to  a  deed,  commented  upon  and  questioned.    Id, 

EQUITY. 

See  Ejectment,  16, 17. 

ERROR. 

See  Witness,  6,  7 ;  Mobtgagb,  9. 

ESTATES  OF  DECEASED  PERSONS. 

1.  A  remedial  statute,  when  the  meaning  is  doubtful,  must  be  construed  liberaUj, 
and  so  as  to  extend  the  remedy.     CuUerton  v.  Mead,  95. 

2.  In  construing  a  particular  section  of  a  statute,  it  should  be  considered  together 
with  the  other  sections,  and  its  language  so  interpreted  as  to  give  to  it  utili^ 
and  efiect,  and  to  make  it  compatible  with  common  sense  and  the  dictate^f 
justice.    Id. 

3.  A  creditor  of  the  estate  of  a  deceased  person,  who  is  absent  from  the  State  doi^ 
ing  the  whole  period  of  publication  of  the  notice  to  creditors,  and  has  no  actual 
knowledge  of  the  publication,  may  present  his  claim  to  the  administrator 
at  any  time  before  the  decree  of  distribution  is  entered.  No  other  proof  of 
absence  will  be  required  than  his  own  affidavit.  Nor  will  the  time  for  filing 
his  claim  be  limited  by  the  fact  of  his  return  to  the  State  before  the  expira- 
tion-of  the  ten  months,  within  which,  by  the  terms  of  the  notice,  claims  were 
required  to  be  presented.    Id. 

4.  The  provision  of  Sec.  130  of  the  Act  to  Regulate  the  Estates  of  Deceased  Per- 
sons, that  it  must  appear  to  the  "satisfaction  of  the  administrator  and  the 
Probate  Judge "  that  the  claimant  had  no  notice,  gives  to  those  officers  no 
power  or  right  to  arbitrarily  say  they  are  not  satisfied,  and  to  therefore 
reject  a  claim.  An  affidavit  of  the  claimant,  showing  to  the  satisfaction  of 
a  reasonable,  fair,  and  impartial  mind  that  he  had  no  notice,  is  all  that  is 
required.    Id. 

6.  By  Sec.  141  of  the  Act  to  Regulate  the  Estates  of  Deceased  Persons,  judg- 
ments are  exempted  firom  the  provision  of  Sec.  131,  requiring  an  affidavit 


Digitized  by 


Google 


INDEX.  701 

to  be  attached  to  the  claims  showing  that  it  is  dae,  and  that  there  have  been 
no  payments,  and  are  no  ofi&ets.    Id. 

6.  Money  received  by  an  administrator  in  payment  for  goods  sold  by  his  intestate 
as  factor  upon  a  dd  credere  commission,  forms  no  part  of  the  assets  of  the 
estate,  and  may  be  recoyered  by  the  consignor  in  an  action  for  money  had 
and  receiyeclf    Stanwood  v.  Sage,  516. 

7.  Under  our  system  of  practice  any  pleading  is  sufficient  in  form  which  properly 
states  the  facts  essential  to  a  recoyery.    Id. 

8.  A  complaint  in  the  old  form  for  money  had  and  receiyed,  is  proper  when  a 
recoyery  is  sought  of  money  which  defendant  has  receiyed  and  refosed  to 
pay  on  demand  to  the  plaintiff  who  is  entitled  to  it.    Id. 

See  CoiTNTBB  Clxix. 

ESTOPPEL. 
See  WiTiTESB,  12. 

EVIDENCE. 

1.  The  competency  of  a  witness  whose  interest  has  been  created  by  his  ezecntion, 
as  surety,  of  a  statutory  undertaking  made  on  behalf  of  one  of  the  parties  for 
the  purposes  of  the  action,  may  be  restored  on  the  trial,  either  by  the  substi- 
tution of  another  surety  upon  the  undertaking,  or  by  a  deposit  in  Ck>urt  of  a 
sufficient  sum  of  money  to  coyer  all  liability  attaching  to  the  proposed  wit- 
ness by  reason  of  his  suretyship.    Khckenhaum  y.  Pierson,  160. 

3.  Alleged  errors  in  findings  of  fact,  will  not  be  considered  where  the  findings 
themselyes  are  immaterial  to  the  decision.    2d, 

3.  An  affidavit  of  a  party  that  he  was  surprised  at  the  admission  of  a  witness  on 
the  trial  because  his  attorney  had  advised  him  that  the  witness  was  incompetent, 
and  that  he  was  also  suiprised  by  the  testimony  of  the  witness  in  stating  a 
certain  conversation  incorrectly,  is  not  sufficient  to  authorize  the  granting  of 
a  new  trial  on  the  ground  of  surprise.    Id. 

4.  Where,  during  the  progress  of  a  trial,  the  existence  or  the  materiality  of  absent 
evidence  is  first  discovered,  the  party  desiring  such  evidence  should  move  for 
a  continuance  until  it  can  be  obtained,  and  failing  to  do  this,  he  cannot  have 
a  new  trial  on  the  ground  that  the  evidence  was  newly  discovered.    Id, 

5.  A  new  trial  will  not  be  granted  because  of  the  discovery  of  new  evidence  which 
is  merely  cumulative,  and  which,  if  produced,  would  only  tend  to  contradict  a 
witness  of  the  opposing  party.    Id. 

6.  Where  the  plaintiff  in  ejectment  seeks  to  establish  a  prior  possession  under  a 
land  warrant  location,  the  patent  issued  to  him  in  pursuance  of  the  location 
after  the  commencement  of  the  action  is  admissible  as  evidence  in  his  iavor  to 
show  the  date  and  location  of  the  warrant,  and  that  his  right  of  possession 
thereunder  has  since  ripened  into  a  perfect  title.     Gallup  v.  Armstrong,  480. 

7.  A  patent  issued  by  the  Government  is  admissible  in  evidence,  without  any 
proof  of  its  execution.    The  official  seal  sufficiently  authenticates  it    Id. 

See  Will,  3;  Corpobation,  1 ;  Wititbss,  10-12;  Pboxissobt  Notx  ;  Dbbd, 
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10,  12,  14,  15;  Ejbotxxnt,  14;  Witness,  24,  25;  School  Laitds,  8; 
Apfbal,  9. 

EXECUTION. 

1 .  An  execution  debtor  who  has  more  horses  than  the  number  exempt  b  j  law,  majr 
elect  which  he  claims  as  exempt,  bat  sach  election  must  be  made  and  the 
officer  notified  thereof  either  at  the  time  of  the  levy  or  within  a  reasonable 
time  thereafter  or  the  right  to  elect  will  be  deemed  waived.  Boriand  ▼. 
(yNeal,  604. 

2.  Where  two  of  several  horses  owned  by  an  execation  debtor  were  levied  upon 
and  no  notice  of  claim  of  exemption  was  given  to  the  officer  nntil  the  day  of 
sale,  which  was  fonr  months  after  the  levy :  hdd,  that  the  right  of  election 
had  been  lost  by  the  unreasonable  delay  in  exercising  it,  and  that  the  officer 
was  justified  in  selling  the  property.    Id. 

8.  In  determining  whether  notice  of  claim  of  exemption  of  property  levied  upon 
was  given  by  the  debtor  within  a  reasonable  time,  the  fajni  that  the  plaintiff 
had  at  the  time  of  the  levy  other  property  of  a  similar  character  oat  of  which 
the  debt  might  have  been  made  is  proper  matter  of  proof.    Id, 

4.  The  exemption  of  property  from  sale  on  execation  is  a  personal  right  which 
the  debtor  may  waive  or  claim  at  his  election.    Id, 

6,  An  action  cannot  be  maintained  by  the  defendant  in  an  execution  to  recover  of 
the  officer  the  penalty  prescribed  by  Sec.  222  of  the  Practice  Act  for  seUing 
without  proper  notice,  unless  by  a  sale  so  made  the  complainant  has  been 
deprived  of  his  property.  If  the  attempted  sale  is  a  nullity  and  passes  no 
title,  no  injury  has  been  sustained,  and  no  right  of  action  for  the  fbribxtoie 
accrues*    AAew  v.  EbberU,  263. 

6.  Ko  right  of  property  vests  in  the  purchaser  at  an  execution  sale  nntil  he  pays 
the  purchase  money,  and  until  this  is  done,  the  sale  is  not  so  far  perfected 
as  to  constitute  the  foundation  of  an  action  to  enforce  a  forfeiture  for  sell- 
ing without  the  prescribed  notice.    Id, 

7.  In  an  action  to  enforce  a  penalty  or  forfeiture  imposed  by  statute  the  claim  is  to 
be  strictly  construed.    Id. 

See  MoBTOAOB,  18;  Lixitationb,  7. 

EXEMPTION. 
See  ExxouTiON. 

FEES. 
1.  By  an  act  passed  in  1855,  Constables  in  El  Dorado  County  were  allowed  the 
same  fees  as  Sheriffs  for  like  services  in  criminal  cases.  In  1859  an  act  was 
passed  allowing  the  Sheriff  of  that  county  fifty  cents  per  mile  for  tzmvel  in 
making  an  arrest.  In  1 860,  by  a  special  act  making  no  reference  to  ConataUes, 
the  Sheriff  in  that  county  was  made  a  salaried  officer,  and  allowed  no  feeo 
Sec.  15  provides  that  all  former  acts  "conflicting  with  the  provisions  of  this 
act  are  hereby  repealed  so  far  as  ihof  relate  to  the  aaid  several  officers  herem 
named"  In  1862  an  act  amendatory  of  the  act  of  1860  was  passed,  the  second 
section  of  which  provided,  as  an  amendment  to  Sec.  8  of  the  original  act,  thai 
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two  deputies  shoald  be  allowed  the  Sheriff,  and  that  "  the  said  deputies  or  other 
offixxn  performing  such  service  should  receire  twent  j  cents  per  mile  in  criminal 
cases  for  each  mile  actually  traveled  in  going  only ;  and  Sec.  5  of  which 
declared  that "  so  mach  of  any  acts  or  parts  of  acts  (as  are)  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed :"  held,  that  the  last  act  applied  to 
Constables,  and  repealed  all  the  provisions  of  former  acts  in  reference  to  their 
mileage  in  criminal  cases,  and  that  they  are  entitled  therefore  to  only  twenty 
cents  per  mile  for  travel  in  snch  cases.    SimorUon  v.  El  Dorado  County,  (54. 

FORCIBLB  ENTRY  AND  DETAINEE. 
See  Nbw  Tbial,  8. 

FRANCHISE. 

1.  Exclusive  franchises  and  privileges  may  be  conferred  by  the  Legislature  upon 
persons  or  corporations,  and  no  restriction  upon  this  power  is  imposed  by  the 
State  Constitution  except  as  to  the  particular  privileges  specified  therein.  Oai- 
i/omia  State  Telegraph  Co.  v.  AUa  Tdegraph  Co.,  398. 

2.  The  Act  of  May  3d,  1852,  granting  to  Allen  &  Bumham  the  exclusive  right 
to  a  line  of  telegraph  between  Sacramento  and  San  Francisco,  is  constitu- 
tional.   Id, 

3.  Corporations  formed  under  the  general  law  have  the  power  to  purchase  and  hold 
an  exclusive  franchise  or  privilege  granted  by  the  Legislature  to  an  individual 
and  his  assigns.    Id, 

4.  A  corporation  may  receive  from  the  Legislature  a  direct  grant  of  special  priv- 
ileges and  franchises.    2d. 

6.  The  provision  in  the  Act  of  May  Sd,  1852  (granting  to  Allen  &  Bumham  the 
exclusive  right  to  a  telegraph  line  between  San  Frandsco  and  Sacramento), 
that  **  no  existing  law  shall  be  so  construed  as  to  conflict  or  interfere  with  the 
provisions  of  this  act,"  did  not  operate  as  a  repeal  of  the  general  corporation 
law  so  far  as  to  take  away  the  right  of  forming  corporations  to  build  lines 
between  those  cities,  but  only  to  subject  subsequent  builders  to  the  prior  ex- 
clusive privileges  of  the  grantees.    Id. 

6.  The  power  of  a  corporation,  by  the  law  under  which  it  is  created,  to  purchase  a 
particular  character  of  property  cannot  be  questioned  in  an  action  between  it 
and  another  corporation  or  person.  It  is  a  question  between  the  corporation 
and  the  State,  to  be  determined  in  a  proceeding  by  the  latter  for  a  forfeiture. 
— CoPB,  C.J.   Id. 

See  COBFORATION,  14. 

FRAUDS,  STATUTE  OF. 
1.  In  order  that  a  verbal  contract  for  the  purchase  of  goods  or  chattels  at  a  price 
exceeding  two  hundred  dollars  may  be  saved  from  the  operation  of  the  Statute 
of  Frauds  by  a  delivery,  there  must  be  a  transfer  of  possession  evidenced  by 
acts,  and  not  by  words  merely.    Malone  v.  Plato,  103. 

9.  Where,  after  an  alleged  verbal  agreement  for  the  sale  of  a  pair  of  horses,  they 
remained  in  the  seller's  livery  stable,  whero  they  had  been  previously  kept : 
held,  that  proof  of  a  direction  by  the  purchaser  to  the  seller  to  keep  the 
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horses  in  the  stable  for  him,  or  of  any  other  language  of  that  import,  was 
insufficient  to  show  such  a  delivery  as  is  required  bj  the  thirteenth  section  of 
the -Statute  of  frauds.    Id, 

3.  Defendant  upon  the  purchase  of  certain  land  from  B,  agreed  with  him  in  writ- 
ing, as  part  of  the  consideration,  to  paj  to  plaintiff  a  debt  then  due  the  latter 
from  B.  Plaintiff  afterwards  assented  to  the  arrangement,  and  verbally  agreed 
with  defendant  to  look  to  him  for  his  debt  and  release  B :  hiAd^  that  this 
agreement  was  not  within  the  Statute  of  Frauds,  and  gave  phdntiff  a  right  of 
action  against  defendant  for  the  debt.    McLaren  y.  Hutchinson,  187. 

4.  Whether  the  assent  of  plaintiff  was  necessary  in  order  to  enable  him  to  main- 
tain the  action,  see  in  connection  with  former  decisions  in  this  case  18  CaL 
80;  LewU  t.  Covillaud  (21  Id.  178). 

5.  When  A  by  agreement  between  him  and  B,  assented  to  by  C,  becomes  liable 
to  pay  to  the  latter  a  debt  originally  due  to  him  from  B,  the  assignee  of  C 
may  maintain  an  action  for  the  debt,  in  his  own  name,  against  A.    Id, 

6.  Where  the  proof  was  that  defendant,  having  agreed  with  B,  whom  he  owed, 
to  pay  in  lieu  thereof  to  the  plaintiff,  a  creditor  of  B,  the  amount  of  his 
(plaintiff's)  demand,  afterwards  met  the  plaintiff  and  stated  to  him  that  he 
(defendant)  had  agreed  with  B  to  pay  his  (plaintiff's)  claim,  and  was  to  pay 
it,  and  that  plaintiff  then  stated  his  "willingness  to  look  to  defendant"  :  held, 
that  this  proof  authorized  a  finding  that  defendant  agreed  with  plaintiff  to 
pay  him  his  demand.    Id. 

7.  An  instruction  which  embraces  a  statement  that  a  witness  has.  testified  to  cer- 
tain facts  should  be  refused.     Weil  v.  Paul,  492. 

8.  S.,  a  clothing  merchant  whose  goods  were  under  attachment,  sold  them  to  W., 
who  procured  the  release  of  the  attachment,  and  removed  the  stock  to  his, 
W.'s,  cigar  store.  Within  less  than  two  weeks  thereafter,  S.  was  engaged  pro- 
ftssedly  as  employ^  of  W.  in  peddling  out  the  goods  and  managing  their  sale 
at  retail,  in  which  condition  they  were  again  attached  as  the  property  of  S. : 
held,  that  there  was  no  such  actual  and  continued  change  of  possession  as  was 
required  by  the  fifteenth  section  of  the  Statute  of  Frauds,  and  that  the  goods 
were  therefore  liable  to  the  attachment.    Id, 

9.  Where  the  vendor  of  goods  is  not  at  the  time  in  possession,  the  transfer  is  an 
"assignment"  within  the  meaning  of  that  term  in  the  fifteenth  section  of  the 
Statute  of  Frauds,  and  an  actual  and  continued  change  of  possession  is 
required  equally  as  in  case  of  a  sale  by  one  in  possession.    Id. 

See  PARTiniRSHip,  1 ;  Dbbd,  11 ;  Tkust,  3. 

GAKNISHMBNT. 
1.  The  fact  that  the  defendant  in  an  action  for  the  recovery  of  money  has  been 
gamisheed  by  a  creditor  of  the  plaintiff,  constitutes  no  defense  to  the  action, 
and  cannot  be  set  up  in  the  answer  as  a  plea  in  bar.  The  remedy  of  defendant 
in  such  case  is  by  motion,  based  upon  affidavit  of  the  fact,  for  stay  of  proceed- 
ings until  the  action  against  the  plaintiff  or  the  attachment. therein  u  dis- 
posed of.    McKeon  v.  McDermoU,  667. 

a.  A  judgment  rendered  in  an  action  tried  by  the  Oonrt  without  a  jniy  prior  to 
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the  twentieth  of  May,  1861  (the  date  of  the  act  reqairing  exceptions  to  defbo- 
tive  findings  or  want  of  a  finding),  will  be  reyened  for  a  failure  bj  the  Court 
to  file  its  findings  of  fact.    Id, 

HABEAS  CORPUS. 

1.  Where,  upon  application  for  discharge  by  habeas  corput,  it  appears  that  the 
prisoner,  by  virtue  of  a  commitment  in  due  form,  is  detained  to  answer  an  indict- 
ment pending  in  a  Criminal  Court,  the  Court  or  Judge  hearing  the  application 
may  proceed  to  inquire  whether  the  indictment  charges  any  o^Rsnse  known  to 
the  law ;  and  upon  determining  that  it  does  not,  may  discharge  the  prisoner. 
In  Matter  of  John  R.  Corrydl,  178. 

2.  The  statement  in  an  indictment  of  some  ofiense  known  to  the  law  is  essential 
to  the  jurisdiction  of  the  Court,  and  is,  therefore,  under  well  settled  rules,  a 
fiust  which  may  be  inquired  into  upon  habeas  corpus.    Id, 

3.  The  engrossed  copy  of  a  legislatire  bill  of  any  session  prior  to  that  of  1862  is 
not  a  public  record  within  the  meaning  of  Sec.  87  of  the  act  conoenung 
crimes  and  punishments.    Id, 

HOMESTEAD. 
1 .  Where  some  of  sereral  defendants  make  default  and  others  answer,  the  default- 
ing defendants  may  appeal  from  the  final  decree  at  any  time  within  one  year 
after  its  rendition.     Gimmy  y,  Doane,  685. 

S.  The  statute  which  prescribes  what  shall  be  common  property  as  between  hus- 
band and  wife,  and  how  it  shall  be  divided  in  case  of  a  divorce,  is  a  mere  reg- 
ulation of  a  right  of  property  and  does  not  provide  a  new  right  of  action.  A 
complaint  for  relief  under  this  statute  need  not  therefore  comply  with  the  roles 
governing  the  forms  of  pleadings  in  statutory  actions.    Id. 

3.  The  failure  of  a  complaint,  in  an  action  for  a  division  of  common  property,  to 
state  with  sufficient  particularity  tiie  facts  showing  the  character  of  tiie  prop- 
erty is  a  defect  of  form  which  must  be  objected  to  by  demurrer.    Id, 

4.  A  homestead  may  be  established  upon  the  common  property  of  the  husband 
and  wife,  and  such  homestead  may,  in  case  of  a  divorce,  be  partitioned  or  set 
apart  to  one  of  the  parties  as  common  property.    Id, 

HUSBAND  AND  WIFE. 
See  HoMBSTBij),  2. 

IKDORSER  AND  INDORSEE. 

1.  A  complaint  which  states  the  facts  of  the  case  in  ordinary  and  concise  lan- 
guage is  not  demurrable,  because  such  statement  shows  that  the  plai&ti£f  is 
entitied  to  recover  upon  two  different  legal  grounds.    Mills  v.  Barney,  240. 

2.  Where  a  certificate  of  deposit  is  indorsed  by  the  payee,  payable  to  the  order 
of  a  third  person,  the  indorsement  of  the  latter  may  be  required  by  the  maken 
before  payment.    Id, 

3.  Certificates  of  deposit  stand,  as  respects  the  rights  and  liabilities  of  indorsfln, 
upon  the  same  footing  as  bills  of  exchange  and  promissory  notes.    Id* 
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4.  A  rabseqaent  indoner  of  a  certificate  of  deposit  undertakes  that  he  poasesses  • 
clear  title  to  the  certificate,  deduced  from  and  through  all  the  antecedent 
indorsers,  and  by  his  indorsement  agrees  to  clothe  the  holder  under  him  witii 
all  the  rights  which  legally  attach  to  genuine  indorsements  against  himself 
and  all  the  antecedent  indorsers.    Id. 

5.  A  judgment  will  not  be  reversed  on  account  of  the  admissions  of  improper 
eyidence  which  is  mere  suiplusage  and  immaterial  to  the  issues.    Id, 

6.  When  the  makers  of  a  certificate  of  deposit  pay  the  amount  to  an  indorMe 
who  guarantees  the  genuineness  of  the  payee's  indorsement,  and  subseqnentljr 
the  payee,  upon  proof  that  his  indorsement  was  forged,  recovers  ^m  the 
makers  the  amount  of  the  certificate  with  costs,  the  makers  in  an  action  hj 
them  against  the  subsequent  indorsee  and  guarantor  may  recover  the  coets 
paid  by  them  in  the  former  action.    H, 

7.  A  verified  complaint,  which  in  slating  a  special  demand  essential  to  the  cause 
of  action,  contains  only  the  general  averment  that  *'  defendants  Aongh  often 
requested  have  refused,"  etc.,  is  sufficient  in  this  respect  unless  demurred  to  for 
want  of  certainty.  If  not  demurred  to,  the  defective  averment  is  cured  bjr 
verdict  and  judgment,  and  the  objections  cannot  be  raised  for  the  first  time  in 
the  Appellate  Court    Id» 

See  Flbadinqb,  12, 16. 

INJUNCTION. 

1.  Affidavits  filed  by  a  defendant,  in  opposition  to  an  application  for  an  injniio- 
tion,  made  upon  the  complaint  alone,  are  part  of  the  record,  and,  upon 'appeal 
from  the  order,  may  be  considered,  although  not  embraced  in  the  statement. 
Gagliardo  v.  CHppen,  362. 

2.  When  the  equities  of  a  complaint  are  fully  denied  by  affidavits  on  the  part  of 
defendant,  an  application  for  an  ii^unctlon,  pendente  Ute,  should  be  denied.  Id, 

8.  Notice  of  an  application  by  plaintiff  for  an  injunction  must  be  given  for  the 
length  of  time  presented  by  Sec.  517  of  the  Practice  Act.  If  given  for  a 
shorter  time  and  defendant  does  not  appear,  he  may  treat  an  injunction  tiiof 
obtained  as  granted  without  notice,  and  move  to  dissolve  the  same  under  Sec 
118.    Johnson  v.  Wide  Weet  Mining  Ompaiy,  479. 

4.  Where  a  motion  to  dissolve  an  injunction  is  heard  upon  the  pleadings  aloney 
it  should  not  be  granted  if  the  answer  denies  all  the  material  aUegationa  of 
the  complaint    Id. 

See  MiKiNO  Claims,  1,  5;  Stbbstb,  2. 

INSOLVENCY. 

1.  The  &ct  that  the  schedules  of  losses  and  property  attached  to  the  petition  of 
an  insolvent  are  defective  in  not  setting  forth  the  items  with  sufficient  partie- 
nlarity,  is  no  ground  for  dismissing  the  proceeding  for  his  discharge.  These 
defects  affiBct  the  sufficiency  of  the  papers  as  pleadings,  bat  not  the  question 
of  jurisdiction.    BenneU  v.  Eu  Creditors,  88. 

2.  In  a  proceeding  for  discharge  by  an  insolvent^  the  filing  of  the  petition,  which 
stands  in  the  place  of  a  complaint^  and  doe  pnUication  of  the  notice  to  cred- 
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iton,  which  stands  in  the  place  of  a  sommons,  giye  the  Court  jurisdiction 
OTor  the  sabject  matter  and  the  parties.    Id. 

3.  If  the  schedules  attached  to  the  petition  of  an  insolvent  do  not  set  forth  die 
items  with  sufficient  particularity,  the  proper  remedy  is  by  motion  to  require 
the  insolyent  to  state  Ihem  properly,  and  not  by  motion  to  dismiss.    Id, 

4.  An  objection  by  the  respondent  that  the  transcript  does  not  contain  the  whole 
record  must,  under  the  rules  of  this  Court,  be  made  before  the  case  is  sub- 
mitted. If  made  for  the  first  time  in  a  brief  after  submission  it  will  not  be 
considered.    Id, 

INSTRUCTIONS. 
See  Witness,  2,  6 ;  Dbpobitioks,  5. 

JUDGMENT. 

1.  People  ex  rd.  Burr  v.  Dana,  ante  page  11,  affirmed  as  to  the  extent  of  "  the 
Goremment  Beservation"  in  San  Francisco,  and  its  exemption  firom  the 
operation  of  the  Water  Lot  Act  of  1851.    Blanc  y.  Bowmany  23. 

2.  The  fact  that  one  of  the  Judges  who  participated  in  a  decision  of  this  Court 
concurred  in  by  only  two  Judges,  did  not  hear  the  oral  argument,  does  not 
render  the  judgment  absolutely  Toid.  It  is  an  irregularity  which  may  be 
waived  by  the  parties.    Id, 

8.  Thus,  where  previous  to  the  argument  of  a  case  the  counsel  on  both  sides 
agreed  that  one  of  the  Judges  might  participate  in  the  decision,  although  he 
should  not  be  present  at  the  oral  argument,  and  that  Judge,  not  having  heard 
the  argument,  subsequently,  in  connection  with  one  of  the  other  Judges^  ren- 
dered a  decision :  hdd,  that  the  judgment  was  valid,  the  requirement  of  the 
statute  as  to  the  presence  at  the  argument  of  the  Judges  making  the  decision, 
having  been  waived  by  the  agreement.    Id, 

4.  This  Court  loses  all  control  and  jurisdiction  over  a  case  after  the  remittitwr 
has  been  filed  in  the  Court  below.    Id, 

5.  A  motion,  therefore,  to  vacate  a  judgment  on  the  ground  that  it  was  not  ren- 
dered by  the  proper  members  of  the  Court,  cannot  be  entertained  after  the 
rtmittitiir  has  been  filed  below. 

6.  A  judgment  in  a  criminal  action  that  the  defendant  be  imprisoned  for  a  speci- 
fied term,  "  to  commence  at  the  expiration  of  previous  sentences,"  is  valid 
and  warrants  the  detention  of  the  defendant  for  the  aggregated  period  of  all 
the  sentences.    People  v.  ForbeB,  135. 

7.  Judgments  of  inferior  criminal  Courts  created  by  statute  are  not  required  to 
be  of  any  difierent  form  from  those  of  criminal  Courts  of  general  jurisdiction. 
Id, 

See  Will,  10 ;  Set-Off,  1-^,  5 ;  Cobforatiok,  25,  26. 

JURISDICTION. 
See  Aunrs,  2,  3 ;  Justices  of  the  Pbacx,  1,  2,  6,  7. 

JUSTICES  OF  THE  PEACE. 
1.  The  "amount  in  controversy,"  which,  in  actions  on  contract,  detennines  the 
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jurisdiction  of  a  Jostice's  Coart,  is  the  principal  sum  sned  for  exclasiYe  of 
costs.    Bradley  v.  Kent,  169. 

S.  A  Justice's  Court,  or  a  Countj  Court  on  appeal  from  a  Justice's  Court,  does 
not  necessarily  exceed  its  jurisdiction  by  rendering  a  judgment  for  more  than 
two  hundred  dollars.  The  judgment  may  exceed  the  "amount  in  oontio- 
yersy  *'  upon  which  alone  the  jurisdiction  depends.    Id. 

8.  The  provisions  of  Sec.  422  of  the  Practice'  Act,  authorizing  parties  to  be 
examined  as  witnesses  on  their  own  behalf,  are  applicable  to  Jnstioes' 
Courts.    2d. 

4.  A  notice  for  a  party  to  testify,  under  Sec.  22  of  the  Practice  Act,  while  it  need 
not  set  forth  all  the  evidence,  or  each  particular  £Eu;t,  upon  which  the  paxtj 
intends  to  be  examined,  must  specify  each  particular  subject  matter  respecting 
which  he  intends  to  testify  with  a  reasonable  degree  of  certainty  and  paitieii- 
larity.  It  is  insufficient  to  merely  refer  to  the  issues  or  the  allegations  of  die 
pleadings.    Id, 

5.  A  notice  for  a  party  to  testify,  stated  the  points  as  follows :  "And  the  points 
upon  which  it  is  intended  to  examine  said  Charles  Kent,  defendant,  on  said 
trial  will  be  on  every  issue  made  by  complaint  and  answer  now  on  file  in  said 
cause,  and  every  allegation  contained  in  plaintifFs'  said  complaint  denied  by 
defendant's  answer,  and  particularly  concerning  the  matters  alleged  by  plaint- 
iS  on  transfer  of  note  to  Charles  Kent  by  Yandiven ;  also  all  the  allegatioiis 
made  by  plaintiffs  concerning  protest,  demand,  presentment,  and  notice,  and 
averred  waiver  of  demand,  denied  by  defendant :  hdd,  that  the  notice  was 
too  uncertain  and  indefinite  to  authorize  any  examination  of  defendant  on  his 
own  behalf.    Id. 

6.  In  an  action  in  a  Justice's  Court  to  recover  personal  property  valued  at  less 
than  two  hundred  dollars,  the  fact  that  plaintiff  in  his  complaint  prays  a 
recovery,  in  addition  to  the  property  or  its  value,  of  damages  in  the  anm  of 
two  hundred  dollars,  does  not  deprive  the  Court  of  jurisdiction.  The  pxayv 
for  damages  may  be  stricken  out  or  disregarded.     WraUenr.  TTtZson,  465. 

7.  To  justify  the  issuing  of  a  writ  of  certiorari  from  the  District  Court,  to  review 
proceedings  in  an  action  which  has  passed  to  judgment  in  a  County  Court, 
on  the  ground  that  the  latter  Court  had  no  jurisdiction  by  reason  of  the  exoess 
of  the  amount  in  controversy,  the  affidavit  by  the  applicant  must  state  the 
amount  of  the  judgment  rendered.  The  question  of  jurisdiction  depends 
upon  the  amount  of  the  judgment,  and  not  upon  the  amount  prayed  for  in 
the  complaint.    Id, 

See  Mandakcts,  2,  3 ;  Constitutional  Law. 

LANDLORD  AND  TENANT. 
See  Ejbctksnt,  1,  8. 

LANDS. 
See  Taxes,  1,  2;  Cosporatiokb,  15, 16. 

LIENS. 
1 .  Under  our  code  of  practice  the  same  rules  of  pleading  govern  in  all  cases,  both 
at  law  and  in  equity.    Bowen  v.  Aubr^,  666. 
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S.  A  oomplaint,  whaterer  maj  be  the  character  of  relief  soaght,  must  state  only 
usoable  fiictn  and  not  mere  matters  of  evidence.  Where  this  rale  has  been 
yiolated,  a  motion  bj  defendant  to  strike  out  the  irrelevant  matter  should  be 
sustained.    Id, 

8.  Knowledge,  by  a  sab-contractor  upon  a  bailding,  that  there  is  an  agreement  in 
writing  between  the  original  contractor  and  the  owner,  is  sufficient  to  put  him 
apon  inquiry  as  to  the  contents  of  the  writing  and  charge  him  with  notice 
thereof.    Id. 

4.  When  the  owner  makes  a  contract  for  erecting  or  doing  work  npon  a  bnilding, 
no  sub-contractor  or  person  famishing  labor  or  materials  for  the  original  con- 
tract can  acquire  any  rights  against  thb  owner,  in  contravention  of  the  terms 
and  conditions  of  the  original  contract.    Id. 

5.  Where  an  original  contractor  sub-contracts  work  upon  a  building,  there  is  no 
privity  between  the  sub-contractors  and  the  owner,  and  the  latter  cannot  be  ' 
made  liable  upon  the  sub-contract.    Id. 

6.  A  party  may,  by  agreement,  waive  a  right  created  by  statute  for  his  benefit. 
Id. 

7.  P.  and  others,  contracted  in  writing  with  A.,  that  the  latter  should  erect  a 
building  for  them,  and  in  the  agreement  covenanted  that  he  would  not  incum- 
ber or  suffer  to  be  incumbered  the  said  building,  or  lot  on  which  it  is  erected, 
by  any  mechanics'  liens  or  debts  of  material,  labor-men,  contractors,  sub-con- 
tractors, or  otherwise."  A.  sublet  the  brick  work  to  C,  who  had  notice  of 
the  existence  of  the  written  agreement.    Id. 

8.  Hdd,  that  C.  was  precluded  by  the  condition  in  the  original  contract  from 
acquiring  a  mechanics'  lien  npon  the  building  for  the  work  done  by  him.    Id. 

LIMITATIONS,  STATUTE  OF. 

1.  After  an  action  has  been  tried  and  submitted  the  plaintiff  has  no  right  to  dis- 
miss it,  nor  has  the  Court  then  any  authority  to  enter  an  order  of  dismissal 
without  the  consent  of  the  defendant.    Heinlin  v.  Castro,  100. 

2.  In  an  action  tried  by  the  Court  without  a  jury,  the  parties,  at  the  September 
Term,  introduced  their  proofs  and  submitted  the  case,  which  was  taken  under 
advisement  by  the  Court.  On  the  first  day  of  the  succeeding  term,  and  before 
the  decision  was  rendered,  the  plaintiff  moved,  ex  partem  for  a  dismissal  without 
prejudice,  which  was  granted ;  subsequently,  at  the  same  term,  on  motion  of 
defendants,  the  order  of  dismissal  was  vacated  and  a  finding  filed  in  favor  of 
defendants  upon  which  judgment  was  entered :  held,  that  the  order  dismiss- 
ing the  action  was  unauthorized,  and  that  the  subsequent  order  vacating  the 
dismissal  was  therefore  proper.    Id. 

3.  Where  an  action  upon  a  promissory  note  is  barred  by  the  Statute  of  Limita- 
tions, the  remedy  upon  a  mortgage  given  to  secure  it  is  also  barred.    Id. 

4.  McCcarthy  v.  White  (21  Cal.  495^  affirmed  on  this  point.    Id. 

5.  A  part  payment,  indorsed  upon  a  promissory  note,  whether  made  before  or 
after  the  expiration  of  the  period  fixed  by  the  Statute  of  Limitations,  does  not 
avoid  the  bar  of  the  statute.    Id. 
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6.  To  take  a  contract  oat  of  the  Btatate  there  mast  be  an  acknowledgment  or 
new  promise  **  contained  in  some  writing  signed  by  the  party  to  be  chaiged 
thereby."    Id. 

7.  The  statute  limiting  the  time  for  issaing  execution  upon  a  judgment  to  fiT« 
years  after  its  entry,  applies  to  judgments  rendered  in  suits  to  forecloae  • 
mortgage,  equally  as  to  mere  personal  judgments.    Stxmt  t.  Mac^,  647. 

8.  Where  in  an  action  to  foreclose  a  mortgage  a  decree  was  entered  in  the  miial 
form  for  the  sale  of  the  mortgaged  premises  and  execution  against  the  debtor 
for  any  deficiency,  and  no  process  to  enforce  the  decree  was  issued  until  more 
than  five  years  titer  its  entry,  when  the  plaintiff  in  the  judgment  took  out  an 
execution :  hdd,  that  an  action  might  be  maintained  by  the  defendant  in  the 
judgment  to  enjoin  all  proceedings  upon  the  execution.    Id, 

See  Fi.BiJ>ivo8, 11 ;  Dbbd,  25,  26. 

LIS  PENDENS. 
See  Ejectment,  6,  7. 

MAINTENANCE. 
See  CoKTSACT,  4. 

MALICIOUS  PROSECUTION. 
See  Assignor  and  Assignee,  1-3. 

MANDAMUS. 

1.  Mamdamxa  does  not  lie  to  compel  an  inferior  tribunal  to  act  in  a  paiticolar 
manner  in  a  matter  respecting  which  it  is  invested  with  discretionary  power. 
The  People  ex  rd.  Flagky  v.  Hubbard,  34. 

2.  The  action  of  a  Justice's  Court  in  grantiug  or  refusing  a  change  of  venue  can- 
not be  reviewed  in  an  application  for  a  mandamus.  By  this  writ  the  Jnstioe 
may,  in  case  of  his  refusal,  be  compelled  to  act,  bnt  his  erroneous  action 
cannot  be  thus  corrected.    The  remedy  is  by  appeal.    Id, 

3.  A  Justice's  Court  to  which  a  case  has  been  transferred  firom  another  similar 
Court  may  again,  for  cause  shown,  change  the  venue.    Id, 

See  Restitution,  Writ  op. 

MARRIED  WOMAN, 
See  Sole  Trader,  13. 

MINERAL  LANDS. 

1.  The  right  to  the  use  of  growing  wood  and  timber  upon  the  public  mineral 
lands,  as  between  the  claims  of  miners  on  the  one  hand  and  agriculturists  on 
the  other,  is  governed  by  the  rule  of  priority  of  appropriation.    Rogers^r, 

S0ffff8,4U. 

2.  The  possession  of  public  land  in  the  mineral  districts  of  this  State,  acquired 
and  held  in  accordance  with  the  possessory  act  for  agricultural  purposes,  car- 
ries with  it  the  right  to  the  wood  and  timber  growing  thereon,  and  this  right 
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u  BUperior  to  that  of  snbseqiient  locators  of  mining  claims  who  need,  and 
seek  to  use,  the  wood  and  timber  for  carrying  on  their  mining  operations.  Id, 

3.  In  an  action  between  occupants  of  the  public  lands  neither  partj  can  claim  a 
right  to  the  growing  timber  thereon  under  the  laws  of  the  United  States. 
The  cutting  or  destruction  of  the  timber  by  any  occupant  is  expressly  pro- 
hibited by  Act  of  Congress  of  March  2d,  1831.    Id. 

MININO  CLAIMS. 

1 .  In  an  action  for  a  trespass  upon  a  mining  claim,  where  the  complaint  avert  that 
defendants  are  working  upon  and  extracting  the  mineral  from  the  claim,  and 
prays  for  a  perpetual  injunction,  and  the  answer  admits  the  entry  and  woik 
and  takes  issue  upon  tiie  title;  if  a  jury  to  whom  the  issue  of  titie  is  sub- 
mitted find  in  favor  of  the  plaintifis,  it  is  the  duty  of  the  Court  to  decree  the 
equitable  relief  sought,  and  enjoin  defendants  from  future  trespasses.  M> 
LaugKUny,Kdly,^\\, 

S.  The  complaint  charged  that  defendants  had  wrongfully  entered  upon  a  tract  of 
mining  ground  (described  by  metes  and  bounds)  owned  by  the  plaintifb,  and 
had  extracted  therefrom  gold-bearing  earth  of  the  value  of  $1,000,  and  that 
they  threatened  to  continue  their  wrongful  acts,  and  prayed  for  damages  in 
the  sum  of  $1,000,  and  for  a  perpetual  injunction.  The  answer  set  up  titie 
in  defendants  to  a  specific  portion  of  the  tiact  claimed  by  plaintifis,  and 
denied  that  they  had  worked  upon  any  other  portion  than  that  to  which  they 
tiius  asserted  titie.    Id, 

3.  The  jury  under  a  general  submission  found  "  a  verdict  in  favor  of  plaintifis  witii 
one  doUar  damages :"  hdd,  that  the  verdict  decided  the  question  of  titie  in 
fkvor  of  plaintifi&,  and  that  upon  it  they  were  entitled  to  a  decree  perpetually 
enjoining  defendants  from  working  upon  the  ground  claimed  in  the  com- 
plaint; that  this  equitable  relief  was  a  matter  of  right,  the  denial  of  which 
by  the  District  Court  was  error.     Id, 

4.  The  Court  in  the  case  above  cited  having  instructed  the  jury  that,  if  they  found 
that  plaintifis  were  entitled  to  the  mining  ground,  they  must  find  a  verdict  for 
$1,000  damages  upon  the  admissions  of  the  answer :  hdd^  that  because  the 
jury  brought  in  a  verdict  for  one  instead  of  one  thousand  dollars'  damages, 
it  was  not  therefore  to  be  concluded,  in  direct  opposition  to  their  general 
verdict,  that  they  did  not  find  the  title  in  the  plaintifis.    The  damages  being 

^  admitted  hy  the  pleadings  were  not  in  issue,  and  the  verdict  in  that  respect 
was  immaterial.    Id, 

5.  It  is  no  reason  for  refusing  a  perpetual  injuction  in  an  action  of  trespass  in 
which  the  title  has  been  litigated,  that  defendants  will  thereby  be  precluded 
fh>m  asserting  their  title  in  any  other  form  of  action.  When  there  has  been  a 
fair  trial  of  an  issue  of  fiu^t,  Courts  g^ve  the  verdict  and  judgment  a  conclusive 
efect,  and  will  not  permit  the  parties  to  relitigato  the  same  matter  in  another 
suit.    Id, 

6.  Where  in  an  action  of  trespass  the  jury  find  generally  **  for  the  plaintifis,"  it  is 
a  finding  upon  all  the  issues  raised  by  the  pleadings  material  to  a  recovery  bjr 
the  plaintifis,  and  concludes  the  parties  upon  a  question  of  titie  where  it  was 
distinctiy  put  in  issue.    Id, 
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7.  Ufider  our  code  of  practice  to  ascertun  what  was  in  &ct  detennined  bjr  the 
findings  or  yerdict,  we  most  look  solelj  to  the  material  facts  pat  in  issue  hj 
the  pleadings,  and  not  to  the  form  of  the  action. 

8.  The  mere  fact  that  the  pleader  has  used  terms  of  expression  in  stating  his  case 
which  were  under  the  old  system  of  practice  used  in  particular  kinds  of  action, 
will  not  necessarily  give  character  to,  or  determine  the  effect  or  meaning  of, 
the  yerdict.    Id, 

See  RscEiYEB;  1,  3;  Mortgaob,  18. 

MORTGAGE. 

1.  A  power  of  sale  contained  in  a  mortgage  is  a  merely  cumulatiye  remedy,  and 
does  not  afiect  the  right  to  foreclose  in  chancery.     Oormerais  y.  GtneOa,  116. 

2.  G.,  to  secure  the  payment  of  his  three  promissory  notes,  made  severally  to  C, 
F.,  and  S.,  executed  an  instrument  whereby  he  conveyed  to  C.  certain  real 
estate  upon  the  condition  that  if  he,  G.,  should  pay  the  notes  according  to  their 
tenor,  the  conveyance  should  be  void ;  but  providing  that  if  de&ult  should  be 
made  in  the  payment,  then  it  should  be  lawful  for  C,  after  notice,  to  enter 
upon  and  sell  the  premises  and  apply  the  proceeds  to  the  payment,  which  sale 
should  be  a  bar  both  in  law  and  equity  against  G.  and  his  representatives : 
hdd,  that  this  instrument  was  a  mortgage  with  an  ordinary  power  of  sale, 
and  not  a  trust  deed,  and  that  its  character  as  a  mortgage  was  in  no  respect 
changed  because  the  mortgagee  was  a  trustee  for  himself  and  other  parties. 
Id. 

3.  Where  a  mortgage  contains  a  power  of  sale,  the  mortgagee  has  his  election 
either  to  foreclose  in  chancery  and  obtain  a  judicial  sale,  or  to  sell  under  the 
power.    Id. 

4.  Whether  a  right  of  redemption  exists  after  a  sale  under  a  power  contained  in 
a  mortgage — Query  f    Id. 

6.  In  an  action  to  foreclose  a  mortgage  under  our  statute,  as  well  since  the  amend- 
ments  of  1860  and  1861  as  before,  a  personal  judgment  for  the  debt  secured 
may  be  entered  in  connection  with  a  decree  directing  a  foreclosure  and  sale. 
This  judgment  cannot,  however,  be  docketed,  or  become  a  lien  on  other  prop- 
erty, or  authorize  the  issuance  of  an  execution  until  after  the  sale  is  made  and 
the  proceeds  applied  pro  tanto  to  its  satisfaction.    2d. 

6.  A  mortgage  of  real  estate  does  not,  in  this  State,  confer  the  right  to  Ui^ 
possession  of  the  mortgaged  property,  except  as  the  result  of  a  foredosnre 
and  sale.    Kidd  v.  Teeple,  255. 

7.  By  an  instrument  in  writing,  a  ditch  company  "granted,  baigained,  and  sold  '* 
a  water  ditch  "and  also  the  entire  proceeds  derived  from  said  ditch,  from  the 
sale  of  water,  and  also  the  proceeds  from  the  sales  of  water"  from  another 
ditch,  called  the  Virginia  Ditch;  and  in  the  same  connection  the  grantees 
were  authorized  "  to  collect,  demand,  and  receive  the  rents,  issues,  and  profits, 
and  the  entire  proceeds "  of  said  ditches,  or  sufficient  thereof  to  meet  the 
payments  thereinafter  mentioned.  Then  followed  the  usual  proviso  in  n 
mortgage,  that  if  the  several  installments  of  a  certain  debt,  due  the  grantees, 
were  duly  paid,  the  conveyance  should  be  void — and  a  further  clause,  that  in 
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de&nlt  of  payment  the  grantees  might  sell  the  "  premises  before  described 
with  all  the  appurtenances  "  in  the  manner  prescribed  by  law :  held,  that  the 
instmment  was,  as  to  all  the  property  mentioned  in  it,  simply  a  mortgage, 
and  that  nothing  in  the  provisions  respecting  the  profits  and  proceeds  of  sales 
of  water  authorized  the  mortgagees  to  take  possession  of  either  ditch  before  a 
foreclosure  and  sale.    Id. 

8.  After  a  sale  of  mortgaged  premises  on  execntion  against  the  mortgagor,  and 
a  delivery  of  the  Sheriff's  deed  to  the  purchaser,  the  mortgagee  can  acquire  no 
right  of  entry  by  a  permission  from  the  mortgagor  who  has  remained  in  pos- 
session.   Id. 

9.  A  judgment  will  not  be  reversed  on  account  of  error  in  admitting  improper 
evidence  upon  a  point  immaterial  to  the  decision.    Id. 

10.  When  a  judgment  is  correct  by  the  record,  it  will  be  affirmed  without  reference 
to  the  grounds  upon  which  it  was  rendered  by  the  Ck>urt  below.    Id. 

11.  The  respondent  may  insist,  in  the  Appellate  Court,  upon  a  point  properly 
presented,  although  it  was  not  urged  in  a  trial  Court.    Id. 

12.  A  mortgagor  may,  in  this  State,  maintain  an  action  to  redeem  the  mortgage. 
Daubenspeck  v.  Piatt,  330. 

IS.  The  plaintiff  in  an  action  to  redeem  a  mortgage  need  not  allege  or  prove  a 
tender  of  the  amount  due  upon  the  mortgage  debt  previous  to  the  commence- 
ment of  the  action.    Id. 

14.  Where  property  is  mortgaged  by  an  unrecorded  deed,  absolute  upon  its  face, 
accompanied  by  a  separate  defeasance,  possession  and  actual  occupation  by 
the  mortgagor  is  notice  of  his  title  to  a  purchaser  from  the  mortgagee.    Id. 

15.  On  the  twenty-second  day  of  June,  1857,  T.  H.  O.  Walton  sold  a  half  interest 
in  a  ditch  to  G.  W.  Walton,  who  in  part  payment  agreed,  from  the  proceeds 
of  said  interest,  to  pay  $5,000  upon  two  promissory  notes,  executed  by  the 
grantor  and  one  Hall  to  Parsons.  February  12th,  1858,  G.  W.  Walton  sold 
and  conveyed  this  interest  in  the  ditch  to  G.  V.  Fairbanks  for  310,500, 
of  which  $2,700  was  paid  at  the  time  but  not  applied  on  the  notes  held 
by  Parsons,  and  a  mortgage  given  upon  the  half  interest  for  the  balance. 
Afterwards,  G.  V.  Fairbanks  sold  to  Jonathan  Fairbanks,  and  soon  after  G. 
W.  Walton  gave  to  Parsons  a  written  acknowledgment,  that  he  had  bought 
the  interest  in  the  ditch  upon  condition  to  pay  $5,000  of  its  proceeds  upon 
the  Walton  and  Hall  notes,  and  that  all  moneys  due  to  him  upon  his  note  to 
Fairbanks,  were  due  and  payable  to  Parsons  until  the  $5,000  should  be  paid. 
After  receiving  this  acknowledgment  Parsons  transferred  the  Walton  and  Hall 
notes  to  Jonathan  Fairbanks  by  indorsement,  and  took  from  the  latter  his 
note  for  $5,000,  secured  by  a  new  mortgage  on  the  ditch :  held,  that  any 
interest  which  Parsons  acquired  by  the  acknowledgment  in  the  Walton  mort- 
gage he  parted  with  by  the  transfer  of  his  notes  to  Fairbanks ;  that  the  last  note 
and  mortgage  could  not  be  considered  a  renewal  of  the  $5,000  debt  evidenced 
by  the  transferred  notes ;  and,  that  the  Walton  mortgage  was  a  lien  upon 
the  ditch  for  the  balance  of  the  debt  secured  thereby,  over  and  above  the 
amount  of  $5,000,  superior  to  any  lien  retained  by  Parsons  thereon  for  the 
payment  of  the  balance  due  him.    Porscms  v.  Fairhanka,  343. 
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16.  In  the  absence  of  fraud  or  mistake  a  party  cannot  escape  the  consequences  of 
an  arrangement  Yoluntarily  made  by  him,  because  of  a  misunderstanding  of 
its  legal  effect.    Id, 

17.  Where  land  is  mortgaged  bj  an  absolute  deed  with  a  defeasance  back,  an  abso- 
lute conveyance  of  the  premises  by  the  mortgagee  to  a  third  person  amounts 
to  an  assignment  of  the  mortgage ;  the  grantee  being  substituted  to  the  rights 
of  the  mortgagee.    Hcdsey  y.  Martin,  645. 

18.  The  interest  of  a  mortgagor  in  a  mining  claim  is  liable  to  attachment  and  sale 
under  execution,  and  the  purchaser  acquires  the  right  of  possession  as  against 
the  mortgagee  until  foreclosure.    Id, 

19.  The  plaintiff  in  ejectment  to  recover  an  undivided  interest  in  land  may  have 
a  recovery  of  a  less  undivided  interest  than  that  sued  for.    Id, 

See  Corporation,  2,  6, 17,  20,  22,  24 ;  Strbxtb,  1,  2 ;  Dbsd,  20, 24 ;  Luuta.- 

TI0N8,  8. 

NEW  TRIAL. 

1 .  The  power  to  grant  new  trials  is  one  of  legal  discretion,  and  the  abuse  of  that 
discretion  only  will  justify  an  interference  with  such  order  by  the  Appellate 
Ck>urt.     Qmrni  v.  Kenyan,  82. 

2.  Where,  in  an  action  of  forcible  entry  and  detainer,  plaintiff  had  judgment  in  the 
Justice's  Court  for  twelve  dollars  damages  and  twenty  dollars  fine,  besides 
costs,  from  which  defendant  appealed  to  the  County  Court,  where  the  actioa 
was  dismissed  and  afterwards  a  new  trial  granted :  hdd,  that  it  was  doubt- 
ful whether  the  Supreme  Court  had  jurisdiction  of  an  appeal  from  this  order, 
and  the  point  was  left  open  for  further  consideration.    Id. 

See  EviDXNOB,  3-6 ;  Crimes  and  Funibhhbnib,  S  ;  Witnxbb,  27. 

NOTICE,  ACTUAL  AND  CONSTRUCTIVE. 
See  Ejectment,  6,  7 ;  Probate  Court,  4 ;  Mortgage,  14 ;  Liens,  3. 

OATH. 
See  Attorney. 

PARTIES. 
See  Plbadingb,  14 ;  Ejectme^tt,  9. 

PARTNERSHIP. 

1.  A  deed  of  trust  made  by  a  debtor  in  favor  of  his  wife  at  a  time  when  he  is 
insolvent  and  his  property  under  attachment,  is  fraudulent  and  void  as  to  cred- 
itors.    Burpee  v.  Btam,  194. 

2.  Partnership  debts  must  be  first  paid  from  the  partnership  property  before  any 
portion  of  it  can  be  applied  to  the  payment  of  the  individual  debt  of  a  copart* 
ner.    Id, 

3.  Where  one  of  several  partners  sells  his  undivided  interest  in  the  partnership 
property,  the  purchase  money  stands  in  the  place  of  the  property,  and  is  liable 
for  the  partnership  debts,  the  same  as  the  property  for  which  it  was  paid.    Id, 
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4.  A  separate  creditor  of  one  of  sereral  partners  levied  an  attachment  for  his  debt 
upon  the  partnership  property,  and  afterwards  made  an  agreement  with  a 
trustee,  to  whom  his  debtor  had  convejred  the  property,  by  which  the  latter 
stipulated  to  pay  the  attachment  debt  from  the  proceeds  of  a  sale  of  the  prop- 
erty, after  paying  expenses  and  prior  claims :  hdd,  that  neither  by  his  attach- 
ment, nor  by  the  agreement,  did  the  separate  creditor  acquire  any  title  to,  or 
Uen  upon,  the  property,  as  against  the  superior  equity  of  a  subsequently 
attaching  creditor  of  the  partnership.    Id. 

PATENT. 

1.  No  well-considered  decision  of  this  Court  ought  to  be  overruled  unless  it 
clearly  violates  some  established  rule  of  law,  and  great  evils  are  likely  to 
flow  fh>m  suffering  it  to  stand  as  a  rule  of  property.  It  is  an  additional 
reason  for  standing  by  a  decision  that  it  was  based  upon  the  construction  of 
a  statute  and  afiects  titles  to  real  estate.    Pioche  v.  Pcud,  105. 

2.  Laihrop  v.  Mill$  (19  Cal.  513),  deciding  that  the  Statute  of  March  26th,  1856, 
limiting  th^  dme  for  commencing  actions  by  a  patentee  was,  in  this  respect 
unconstitutional,  affirmed  on  the  principle  of  itare  decisis.    Id. 

3.  In  an  action  of  ejectment  one  of  several  defendants,  who  in  his  answer  dis- 
claims all  right,  title,  and  interest  in  the  premises,  but  also  denies  all  the  alle- 
gations of  the  complaint,  and  avers  that  "he  was  and  still  is  lawfully  seized 
and  in  possession  "  of  the  land  claimed,  is  a  proper  party,  and  is  not  entitled 
to  have  the  action  dismissed  as  to  himself.    Id, 

4.  Where  the  plaintiff  in  ejectment  derives  title  from  a  United  States  patent 
issued  upon  confirmation  of  a  Spanish  or  Mexican  grant,  the  defendant  will 
not  be  permitted  to  introduce  proof  of  the  invalidity  of  the  grant  for  the  pur- 
pose of  impeaching  the  patent.    Id. 

5.  Fending  proceedings  to  obtain  confirmation  of  a  Mexican  grant  the  claimants 
conveyed  the  land  to  H.  and  took  back  a  mortgage  to  secure  the  purchase 
money,  and  afterwards  commenced  an  action  to  foreclose  the  mortgage,  and 
before  decree  assigned  the  same  to  M.  At  the  sale  under  the  decree  the 
claimants  bid  off  the  property  and  in  due  course  obtained  the  Sheriff's  deed, 
and  subsequently,  upon  confirmation  of  the  claim,  a  patent.  In  an  action  of 
ejectment  by  a  grantee  of  the  patentees  against  P.,  the  defendant  objected 
that  by  the  transaction  above  stated  the  patentees  had  parted  with  the  titie, 
and  that  plaintiff  took  nothing  by  his  conveyance  from  them :  hdd,  that  the 
titie  conveyed  by  the  patentees  to  H.  was  revested  in  them  by  the  Sheriff's 
deed,  and  that  any  equitable  rights  of  M.  in  the  premises  afibrded  defendant 
no  ground  for  impeaching  that  deed  in  this  action.    Idt 

See  EvxDBNCB,  6,  7. 

PENALTY. 
See  ExEouTiOK. 

PLEADINGS. 
1.  A  complaint,  in  an  action  to  recover  personal  property,  averred  that  the  plaint- 
iff was  the  owner  and  possessor  of  the  property  at  the  time  of  the  taking  by 
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defendant.  The  answer  denied  this  allegation,  and  in  addition  ayerred  affirma- 
tiyelj,  that  the  property  was  at  that  time,  owned  and  possessed  by  a  third 
person:  held,  that  this  averment  was  but  another  form  of  denial  and  not 
new  matter  which,  under  the  system  of  replication  formerly  in  force,  was 
admitted  by  a  failure  to  reply.     Woodvoorth  y.  SjiotvUon,  164. 

2.  Where  an  allegation  in  a  verified  complaint  embraces  several  distinct  proposi- 
tions, stated  conjunctively,  a  denial,  in  the  answer,  of  the  entire  allegation,  fol- 
lowing the  language  of  the  complaint,  is  insufficient  and  raises  no  issue.    Id. 

3.  Thus  where  the  form  of  the  allegation  was  that  defendant  "  unlawfully  and 
wrongfully  seized  and  took  said  property  into  his  possession  from  said 
plaintiff,"  and  the  denial  was  "  that  he  (defendant)  wrongfully  and  nnlawfdlly 

^  seized,  took,  or  carried  away  the  said  property :"  ?tdd,  that  the  fact  that 
defendant  took  the  property  fix>m  the  plaintiff  was  not  denied  but  admitted. 
Id. 

4.  Certain  personal  property  owned  by  plaintiff,  but  which  had  been  used  by  A. 
&  G.  under  a  contract  of  hire,  was  seized  by  the  Sheriff  from  the  possession 
of  the  plaintiff  by  virtue  of  an  attachment  against  G.,  subsequent  to  which 
plaintiff  having  made  a  demand  for  the  property  upon  the  Sheriff,  but  not 
upon  A.  &  G.,  commenced  this  action  against  the  former  for  its  recovery : 
hdd,  that  the  demand,  if  necessary  at  all,  was  properly  made  upon  the  defend- 
ant in  whose  possession  the  property  was  at  the  time.    Id. 

5.  In  pleadings,  statements  of  mere  conclusions  of  law  are  insufficient;  the 
facts  from  which  the  conclusion  is  to  be  drawn  must  be  stated.  Leoinaon  v. 
Schwartz,  229. 

6.  In  an  action  of  assumpsit,  for  goods  sold  and  delivered,  after  a  submission  of 
the  case  upon  the  pleadings,  defendants  asked  leave  to  amend  their  answer, 
which  as  it  then  stood  raised  no  issue,  by  averring  that  the  goods  were  pur- 
chased "  on  credit,"  and  that  the  "  term  of  credit "  had  not  expired,  which  the 
Court  refused :  held,  that  the  refusal  was  proper,  as  the  averment  proposed  was 
only  a  conclusion  of  law,  and  therefore  immateriaL    Id. 

7.  A  general  denial  of  the  averments  of  a  verified  complaint  with  the  qualifica- 
tions of  "  except  as  hereinafter  admitted,"  is  insufficient  to  put  in  issue  any 
of  its  allegations.    Id, 

8.  After  an  admission  of  the  indebtedness  charged  in  a  complaint  in  assumpsit^  a 
denial  of  the  alleged  promise  to  pay  is  immaterial.  From  the  indebtedness 
admitted  the  law  implies  a  promise  to  pay,  and  the  denial  of  any  express 
promise  raises  no  issue  that  requires  proof  on  the  part  of  the  plaintiff.    Id. 

9.  A  complaint  which  contains  no  other  designation  of  the  party  plaintiff  than 
the  name  of  a  copartnership  firm  is  defective ;  but  such  defect  can  only  be 
made  available  to  defendant  by  demurrer  for  defect  of  parties,  or  by  denial 
in  the  answer  of  any  cause  of  action  and  objection  thereunder  to  evidence  in 
support  of  the  claim.     Gilman  v.  Cosgrove,  366. 

10.  An  amended  answer  supersedes  the  original  and  destroys  its  efiects  as  a  plead- 
ing.   Id, 

11.  A  count  in  a  complaint  in  the  old  form  of  assumpsit  for  money  had  and 
received,  in  which  the  promise  is  laid  of  a  day  more  than  two  years  prior  to 


Digitized  by 


Google 


INDEX.  717 

the  commencement  of  the  action,  is  demarrahle  on  the  ground  that  it  shows 
the  demand  to  he  barred  by  the  Statute  of  Limitations.    Kdler  r.  Hicks,  457. 

12.  The  assignor  of  a  county  warrant,  who  transfers  the  same  by  indorsement,  is 
not  liable  to  the  assignee  as  an  indorser  of  negotiable  paper,  nor  as  an  assignor 
of  an  instrument  in  writing  promising  to  pay  money,  or  acknowledging  money 
to  be  due,  under  the  statute  relating  to  bonds  and  due  bills.    Id. 

18.  Dana  t.  San  Francisco  (19  Cal.  486)  affirmed  on  this  point.    Id. 

14.  The  husband  of  a  married  woman  is  properly  joined  with  her  as  a  party 
defendant  in  an  action  upon  a  partnership  obligation  contracted  by  the  wife 
and  third  persons  as  partners  previous  to  the  marriage  and  while  she  was  a 
femme  soU.    Id. 

15.  A  complaint  which  contains  a  count  setting  forth  the  facts  attending  the  pur- 
chase of  a  county  warrant  by  plaintiff,  and  charging  that  defendants  are  liable 
upon  an  implied  contract  to  repay  the  purchase  money,  and  a  second  count 
charging  defendants  as  indorsers  of  negotiable  paper,  and  a  third  count  in  the 
usual  forpi  for  money  had  and  received,  ia  not  demurrable  on  the  ground  of 
a  misjoinder  of  causes  of  action.    Id. 

16.  A  county  warrant  drawn  by  the  Auditor,  directing  the  Treasurer  to  pay  to  H.  & 
Co.  nine  hundred  and  sixty-five  dollars  for  services  as  county  printer,  was  for 
a  valuable  consideration  indorsed  by  H.  &  Co.  to  F.,  and  by  F.  transferred  to 
plaintiff  for  nine  hundred  and  sixty-five  dollars  paid  by  the  latter.  The  war- 
rant was  in  fact  illegal  and  valueless,  and  payment  being  for  this  reason 
refused  by  the  Treasurer  plaintiff  instituted  the  present  action  against  H.  & 
Co.  and  F.  to  recover  back  the  amount  paid  by  him,  setting  up  in  the  com- 
plaint the  foregoing  facts,  and  that  defendants,  at  the  time  of  their  transfers, 
represented  that  the  warrant  was  valid  and  would  be  paid  on  presentation  : 
held,  on  demurrer,  that  the  complaint  stated  a  cause  of  action,  and  that  on 
the  facts  alleged  plaintiff  was  entitled  to  recover  from  defendants  the  money 
which  he  had  paid  for  the  warrant.    Id. 

17.  Action  to  determine  an  adverse  claim  to  land,  the  complaint  averring  that 
plaintiff  who  was  in  possession,  deraigned  title  through  a  deed  from  G.  Answer 
that  previous  to  the  execution  of  G.'s  deed  the  land  was  attached  at  suit  of  a 
creditor  of  his,  and  was  subsequently  in  due  course  sold  by  the  Sheriff,  at 
which  sale  defendant  became  the  purchaser.  Replication  that  a  portion  of 
the  debt  on  which  the  attachment  issued  was  secured  by  a  collateral  note,  and 
that  the  attachment  was  therefore  void :  held,  that  on  these  pleadings,  in  the 
absence  of  proof,  judgment  was  properly  entered  for  defendant;  that  if  plaint- 
iff had  the  right  to  attack  the  attachment  in  this  form  (a  point  not  decided) 
the  burden  of  the  proof  was  on  him  to  show  that  the  attachment  debt  was 
collaterally  secured.    Bostwick  v.  McCorhle,  669. 

18.  Where  the  transcript  contained,  together  with  the  judgment  roll,  a  copy  of  an 
order,  certified  to  by  the  Clerk,  sustaining  a  demurror  to  a  replication,  and 
there  was  no  statement  or  bill  of  exceptions  :  hdd,  that  the  Appellate  Court 
could  not  review  the  action  of  the  Court  below  upon  the  demurrer.    Id. 

19.  Several  defenses,  inconsistent  with  each  other,  may,  under  proper  circum- 
stances, be  set  up  in  a  verified  answer.    Bdl  v.  Brown,  671. 
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20.  In  an  action  to  recoyer  a  mining  claim  the  complaint,  dolj  yerifiedy  alleged 
title  and  possession  in  plaintiffs  on  a  certain  day.  The  answer,  also  verified*, 
denied  that  plaintifis  ever  had  either  title  or  possession,  and  afterwards 
averred  that  if  plaintifis  ever  had  a  title  to  the  claim  thej  had  abandoned  and 
forfeited  it  before  defendants'  entry.  At  the  trial,  on  motion  of  plaintiffs,  the 
Court  ordered  defendants  to  elect  on  which  of  the  above  defenses  they  would 
rely,  and  defendants  having,  after  excepting  to  the  order,  elected  to  rely  npon 
their  denial  were  preclnded  from  introdncing  proof  of  the  abandonment  and 
forfeiture :  held,  that  the  action  of  the  Ck>urt  was  error ;  Aat  defendants  had 
the  right  to  set  up  both  defenses  in  their  answer  and  support  both  by  pioot 
Id, 


21.  The  inconsistent  defenses  which  are  allowed  to  be  pleaded  in  a  verified  i 
are  not  such  as  require  in  their  statement  a  direct  contradiction  of  any  &ct 
elsewhere  directly  averred.  They  are  those  in  which  the  inconsistency  arises 
rather  by  implication  of  law,  being  in  the  nature  of  pleas  of  confession  and 
avoidance  as  contradistinguished  from  denials,  where  the  party  impliedly  or 
hypothetically  admits,  for  the  purpose  of  that  particular  defense,  a  fact  which 
he  notwithstanding  insists  does  not  in  truth  exist.    Id, 

22.  If  a  &ct,  which  is  directly  averred  in  one  part  of  a  verified  pleading,  is  in 
another  part  directly  denied,  whether  it  be  in  the  statement  of  several  causes  of 
action  in  a  complaint  or  of  several  defenses  in  an  answer,  the  party  verifying 
it  is  guilty  of  perjury,  and  on  the  trial  that  averment  which  bears  most 
strongly  against  the  pleader  will  be  taken  as  true.    Id. 

23.  In  an  action  of  ejectment  one  of  the  material  allegations  of  the  complaint  Is 
that  plaintiff  was  the  owner  and  entitled  to  the  possession  at  the  time  of  £fts 
alleged  entry  by  defendant,  and  under  a  direct  denial  of  this  averment  the 
defendant  may  show  that,  previous  to  his  entry,  a  title  which  once  existed  in 
the  plaintiff  had  been  lost  by  abandonment  or  forfeiture.    Id, 

See  CoNTaAOT,  3 ;  Ahsndmbntb  ;  Rbplbvin,  4 ;  Bbcbxvbs,  2 ;  WiTirxss, 
1,  2, 15, 16 ;  Indobbeb  and  Indobsbb,  1, 7 ;  Estatbs  of  Dbceabbd  Fbs- 
BONS,  7,  8 ;  SoLB  Tradbb,  5 ;  Salb,  1 ;  Libnb,  1,  2 ;  Diyobcb  ;  Hoiix- 
BTBAD,  3;  Fbomibboby  Kotbb;  Afpbax,  10, 13. 

POSSESSION. 
See  MoBTOAOB,  14 ;  Minbral  Lands,  2 ;  Eyidbhob,  6. 

PRACTICE. 

1.  In  a  proceeding  by  motion  under  Sec.  224  of  the  Practice  Act  to  compel  pay- 
ment by  a  delinquent  purchaser  at  judicial  sale,  the  statement  of  the  Sheriff 
npon  which  the  motion  is  based  need  not  state  in  terms  that  "  loss  was  occa- 
sioned ''  by  a  failure  to  pay  the  amount  bid.  An  averment  of  the  amount 
of  the  bid  and  a  re-sale  at  a  specified  smaller  amount  is  sufficient.  Jokne  t. 
IVick,  611. 

2.  Affidavits  or  documents  copied  into  the  transcript  on  appeal,  but  not  made 
part  of  the  record,  either  by  a  certificate  of  the  Cleric  or  Judge,  or  by  a  state- 
ment or  bill  of  exceptions,  cannot  be  considered.     Gordon  v.  Clark,  533. 

3.  As  a  general  rule  an  objection  which,  had  it  been  taken  in  the  Court  below. 
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might  there  have  been  obviated  by  amendment,  cannot  be  raised  for  the  first 
time  in  the  Appellate  Court.    Id, 
See  Wixysss,  A,  5 ;  Injunction,  I,  3 ;  Bbfbrbb,  1 ;  Ejbctmbnt,  13 ;  Appbal, 
2,4-7;  Gabnibhment,  2. 

PRE8CBIPTI0N. 
See  Dbbd,  25,  26. 

PROBATE  COURT. 

1.  Where  it  has  been  shown  in  proper  form  to  the  Probate  Court,  that  a  sale  of 
personal  property  of  an  estate  is  necessary  to  pay  the  debts,  a  statement  in 
the  order  of  sale  that  it  is  "  perishable  property  and  liable  to  assessment  and 
taxation/'  may  bo  treated  as  surplusage,  and  does  not  yitiate  or  afiect  the 
character  of  the  order.    HaUeck  r.  Mo8S,  266. 

2.  The  validity  of  a  sale  of  personal  property  made  under  an  order  of  the  Pro- 
bate Court,  cannot  be  attacked  in  a  collateral  action  on  the  ground  of  an 
irregularity  or  defect  in  the  order  of  sale,  or  proceedings  under  it.  They  can 
only  be  impeached  by  a  direct  action  brought  for  that  purpose.    Id. 

3.  Thus,  in  an  action  upon  an  indemnity  against  loss  in  a  sale  of  stock  by  exec- 
utors :  hddy  that  the  defendants  could  not  question  the  regularity  of  an  order 
of  sale  made  by  the  Probate  Court,  or  of  the  sale  made  in  pursuance  thereof. 
Id. 

4.  Where  the  defendant  coyenanted  with  executors,  that  if,  in  the  course  of 
administration  of  the  estate,  certain  stock  should  be  sold  at  public  auction 
"  upon  reasonable  notice,"  and  should  bring  less  than  a  certain  amount,  he 
(defendant)  would  pay  the  deficiency :  hdd,  that  by  the  term  "  reasonable 
notice,"  was  meant  the  general  notice  required  in  such  sales  by  the  Probate 
Act,  and  not  any  other  or  personal  notice.    Id. 

5.  An  action  upon  a  written  agreement  to  pay  money  upon  demand,  may  be 
maintained  without  any  previous  actual  demand.    Id. 

6.  In  an  agreement  by  defendant  to  indemnify  the  plaintifis  against  loss  upon  a 
sale  of  stock,  the  former  covenanted  that  if  the  proceeds  of  a  sale  were  less 
than  a  certain  amount,  he  would  *'  make  good  the  deficiency,  on  demand,  after 
the  said  sale : "  hdd,  that  an  action  for  the  deficiency  might  be  maintained  at 
any  time  after  the  sale,  without  a  previous  demand.    Id. 

See  Will,  7,  10. 

PROMISSORY  NOTE. 

1.  The  execution  of  a  promissory  note,  signed  with  an  ^  or  mark,  may  be 
proved  by  evidence  of  admissions  of  the  alleged  signer,  in  the  absence  of  any 
attesting  witness.    Hilbom  v.  Alford,  482. 

2.  A  note  was  executed  by  the  defendant,  payable  to  "  the  Board  of  Trustees  of 
the  Sonoma  Academy  or  their  successors  in  office,"  and  specified  that  "no 
change  in  the  name,  character,  or  management  of  the  said  academy  "  should 
affect  the  liability  of  the  payor.  The  complaint  of  the  "  Cumberland  Col- 
lege "  stated  that  the  plaintiff  was  a  corporation,  and  the  same  institution  of 
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learning  formerly  known  as  the  "  Sonoma  Academy ;"  that  the  academy  was, 
after  its  establishment,  changed  to  **  Cumberland  College/'  and  that  the  note 
was  the  property  of  the  plaintiff:  Jield,  that  this  complaint  showed  a  good 
caose  of  action  in  the  plaintiff,  and  that  a  demorrer  to  it  was  improperiy  siu- 
tained.     Quinberland  College  y.  hh,  641. 

PUBLIC  LANDS. 

1.  Pending  an  appeal  to  the  Commissioner  of  the  General  Land  0£Sce,  fkom  the 
decision  of  a  United  States  Land  Register,  in  a  contest  between  a  person  at 
whose  request  the  State  Locating  Agent  has  made  a  selection  in  the  United 
States  Land  Office,  in  conformity  with  the  School  Land  Act  of  April  23d, 
1858,  and  a  person  who,  before  the  issuance  of  a  certificate  of  purchase,  had 
interposed  before  the  Register  a  claim  as  preemptor,  the  rights  of  the  appli- 
cant for  location  are  suspended  and  preserved,  and  until  the  final  decision  no 
other  location  of  the  same  land  can  be  made  to  his  prejudice.  Dolkeqvy  t. 
Tabor,  279. 

2.  Li  the  case  above  stated,  no  payment  of  the  twenty  per  cent,  of  the  purchase 
money  to  the  treasurer  of  the  county  need  be  made  by  the  applicant  until  the 
appeal  is  determined,  and  the  result  known  at  the  Register's  office.    Id, 

3.  Where,  pending  the  appeal  in  the  above  case,  a  third  person,  with  full  knowl- 
edge of  its  pendency  and  the  rights  of  the  first  applicant,  procures  the  issuance 
to  himself  of  a  certificate  of  purchase  under  the  same  act,  he  will  be  deemed  to 
hold  the  certificate  in  trust  for  the  former  f^plicant  in  whose  fkvor  the  appeal 
is  decided,  and  may  be  compelled  by  bill  in  equity  to  transfer  it  to  him  upon 
being  reimbursed  his  expensjes.    Id, 

See  Mineral  Lands,  2,  3;  Abamdonmxnt,  1,  4. 

REAL  ESTATE. 
See  MoBTOAOB,  28. 

RECEIVER. 

1 .  The  purchaser  at  judicial  sale  of  a  mining  claim  may,  where  the  judgment 
debtor  remains  in  possession,  working  the  claims,  and  is  insolvent,  have  a 
receiver  appointed  to  take  charge  of  the  proceeds  during  the  period  allowed 
by  statute  for  redemption.    Hill  v.  Taylor,  191. 

2.  The  complaint  stated  that  at  a  foreclosure  sale  plaintiff  purchased  an  undivided 
one-third  interest  in  a  tract  of  mining  ground ;  that  the  mortgagor  was  in 
possession  and  insolvent,  and  in  connection  with  the  owners  of  the  other 
interests  was  working  the  claim  and  taking  the  proceeds  ,*  that  before  the 
expiration  of  the  period  of  redemption  the  claim  would  be  worked  out  and 
its  value  destroyed,  and  prayed  judgment  for  the  amount  already  received  bj 
the  debtor  since  the  sale,  and  that  during  the  period  of  redemption  a  receiver 
be  appointed  to  take  chaige  of  the  proceeds :  held,  that  on  the  facts  stated 
plaintiff  was  entitled  to  the  relief  sought,  and  that  an  order  sustaining  a  gen- 
eral  demurrer  to  the  complaint  was  erroneous.    Id, 

3.  The  working  of  mines  is  something  more  than  the  ordinary  use  of  real  estate 
by  one  in  possession,  and  requires  the  use  of  more  than  ordinary  remedies  to 
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protect  the  rights  of  the  purchaser  at  a  jadicial  sale.  It  may  probably  be 
restrained  as  waste,  under  Sec.  235  of  the  Practice  Act,  but  the  appointment 
of  a  receiver  is  the  more  appropriate  remedy,  as  it  permits  the  continued 
working  of  the  claims.    Id, 

REDEMPTION.  ♦ 

See  MosTOAOB,  6. 

BEFEREE. 

1.  The  provision  of  Sec.  187  of  the  Practice  Act,  as  to  the  time  within  which  a 
referee  must  file  his  report,  is  merely  directory.  A  fiulure  to  file  within  the 
time  will  not  invalidate  the  report  or  the  judgment  rendered  thereon.  KtUer 
V.  Sutrick,  471. 

2.  A  finding  of  fact  by  a  referee  will  not  be  set  aside  where  the  evidence  ia  con- 
flicting.   Id. 

REMITTITUR. 
See  JuDOMXNT,  4,  5. 

REPLEVIN. 
1 .  Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or  detained,  and  may 
be  brought  whenever  one  person  claims  personal  property  in  me  possession  of 
another,  and  this  whether  the  claimant  has  ever  had  possession  or  not,  and 
whether  his  property  in  the  goods  be  absolute  or  qualified,  provided  he  has 
the  right  to  the  possession.    Laxard  v.  Wheder,  139. 

S.  Where  personal  property  is  wrongfully  detained,  the  owner  may  assign  his 
title  thereto,  and  the  assignee  may  maintain  an  action  therefor.    Id. 

3.  A  right  of  action  for  the  wrongful  taking  and  conversion  of  personal  property 
is  assignable,  and  under  the  provisions  of  the  code  the  assignee  can  recover 
upon  the  same  in  his  own  name.    Id, 

4.  The  complaint  averred  that  defendant  wrongfully  took  and  detained  from  one 
Johnson  certain  county  warrants  owned  by  the  latter;  that  subsequently 
Johnson  assigned  to  plaintiff  his  right  in  the  warrants  and  the  moneys  which 
might  be  made  on  the  same ;  and,  that  after  this  assignment  plaintiff  demand- 
ed the  warrants  from  defendant  who  refused  to  deliver  them :  hdd,  that  this 
complaint  stated  a  sufficient  cause  of  action ;  that  as  assignee  of  Johnson, 
plaintiff  was  entitled  to  recover  the  warrants  or  their  value  with  damages  for 
detention  accruing  after  the  assignment.    Id, 

See  Plbadxnob,  1,  4. 

RESTITUTION,  WRIT  OF. 
1.  Under  a  writ  of  restitution  issued  upon  a  judgment  in  &vor  of  the  plaintiff,  in 
an  action  of  ejectment,  it  is  the  duty  of  the  officer  serving  the  writ  to  remove 
from  the  premises  the  parties  defendant  and  all  persons  who  have  derived  pos- 
session from  them  since  the  commencement  of  the  action,  with  notice  actual 
or  constructive,  and  also  all  other  persons,  although  not  parties  or  in  privity 
with  them,  who  have  acquired  possession  subsequent  to  the  filing  of  a  Um 
pendens  in  the  action,  or  with  actual  notice  of  its  pendency.  Fogarty  v. 
Sparki,  142. 
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2.  A  person  in  possession  of  the  premises  at  the  time  of  the  commencement  of 
the  action  of  ejectment,  unless  made  a  party  defendant,  is  not  afiected  bj  the 
judgment,  nor  can  he,  or  those  holding  under  him,  be  dispossessed  by  a  writ 
of  restitution  issued  thereon.    Id, 

3.  In  an  application  for  mandamus  to  compel  a  Sheriff  to  remove  from  possession 
of  the  premises,  under  a  writ  of  restitution,  an  occupant  who  was  not  a  party 
to  the  action,  it  must  be  shown  distinctly  by  the  affidavits  that  his  possession 
was  acquired  under  the  parties  or  subsequent  to  the  filing  of  a  lis  pendens,  J£ 
these  matters  are  left  in  doubt  the  application  will  be  denied.    Id. 

See  Ejbotmbht,  S,  4. 

ROADS. 

1.  A  person  through  whose  land  a  road  has  been  projected,  in  accordance  with 
the  provisions  of  the  road  law  of  1861,  and  who  presents  his  claim  for  damage 
to  the  road  viewers,  must  thenceforward  pursue  the  remedy  pointed  out  by  that 
statute,  by  either  accepting  the  award  of  the  viewers,  agreemg  with  the  Board 
of  Snperviaors,  or  commencing  within  the  time  limited  an  action  against  the 
county.  By  neglecting  to  follow  the  statutory  remedy,  he  waives  his  daima 
and  is  barred  from  bringing  any  action  for  damages.  Harpar  v.  JRuAordsoM, 
251. 

2.  Boad  viewers,  under  the  Act  of  1 861 ,  located  a  road  through  the  land  of  plaint- 
iff, who  presented  a  claim  for  damages  in  the  sum  of  three  hundred  dollan. 
The  viewers  awarded  him  no  damages,  and  he  took  no  steps  to  agree  with  the 
Board  of  Supervisors  or  to  sue  the  county,  but  several  months  afterwards, 
the  Supervisors  having*  established  the  road  as  a  highway  and  ordered  the 
owners  to  open  the  same,  he  commenced  the  present  action  against  the  latter 
to  enjoin  their  proceeding :  hdd,  that  the  action  could  not  be  maintained — ^tfaa* 
plaintiff  having  become  a  party  to  the  proceeding,  now  limited  to  the  statntoi^r 
remedy,  and  that  by  his  friilnre  to  sne  the  county  within  the  time  prescribed, 
he  had  waived  all  claim  for  damage.  The  provisions  of  the  road  law  <^ 
1861,  prescribing  the  mode  for  obtaining  compensation  by  parties  through 
whose  land  a  road  is  located,  are  constitutional.    Id, 

SALE. 

1.  A  verified  answer,  which,  in  any  part  contains  a  distinct  denial  of  a  fact  mate- 
rial to  plaintiff's  recovery,  cannot,  whatever  its  defects,  be  treated  as  a  nnllitjr 
so  as  to  entitle  plaintiff  to  judgment  on  the  pleadings.  GhirardeUi  v.  Me- 
Dermott,  539. 

2.  As  between  the^>arties  to  a  sale  of  goods  on  store  in  a  warehouse,  the  deliveij 
of  an  order  on  the  warehouseman  for  the  goods  by  the  seller  to  the  buyer  is  a 
delivery,  and  passes  the  title  to  the  latter  so  as  to  render  him  liable  for  the 
price.    Id, 

3.  Where  a  sale  of  goods  was  made  through  a  broker  and  peiftcted  by  delivery  of 
an  order  for  the  same  upon  a  warehouseman,  which  order  the  buyer  shortly 
after  returned  to  the  broker  to  deliver  to  the  seller,  with  notice  that  the  goods 
would  not  be  taken,  and  the  broker  tendered  the  order  to  the  seller,  who 
refhsed  to  receive  it :  hdd,  that  the  broker,  in  receiving  the  order  from  the 
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buyer,  acted  as  his  agent,  and  that  the  reception  of  it  by  him  did  not  effect  a 
rescission  of  the  contract.    Id, 

SCHOOL  LANDS. 

1.  The  proTisions  of  the  amendatory  School  Land  Act  of  April  22d,  1861,  requir- 
ing that  the  proceeds  of  sales  of  the  sixteenth  and  thirty-sixth  -sections  shall 
constitute  a  State  fund  instead  of  being  applied  for  the  benefit  of  the  townships 
in  which  the  lands  are  situated,  is  constitutional  and  valid.  It  is  not  in  vio- 
lation of  the  grant  made  by  Ck>ngress,  nor,  in  requiring  the  interest  upon  pre- 
Tious  sales  made  under  the  Act  of  1858  to  be  transferred  to  the  State  fund, 
does  it  impair  the  obligation  of  a  contract.     Wyman  t.  Banvard,  524. 

2.  The  School  Land  Act  of  1858  is  not  a  grant  of  the  interest  money  to  the  sct- 
eral  townships,  but  merely  a  proyision  as  to  the  manner  in  which  a  certain 
Aind  shall  be  appropriated,  and  subject,  therefore,  to  the  fixture  control  of  the 
Legislature.    Id, 

3.  Certificates  of  purchase  issued  by  the  State  Begister  for  school  lands  and  certifi- 
cates of  location  issued  by  the  State  Locating  Agent  are,  under  the  Statute  of 
April  13th,  1859,  prima  facie  proof  of  legal  title  in  the  holder,  and  are  adnus- 
aible  as  eyidenoe  in  his  favor  in  an  action  of  ejectment.    Bidder  v.  RUtjf,  689. 

SET-OFF. 

1.  M.  &  T.  being  indebted  to  V.  in  the  sum  of  six  hundred  and  seventy-one  dol- 
lars, plaintiff,  for  the  accommodation  of  the  debtors,  procured  E.  to  assume 
the  debt  and  execute  to  V.  his  (E.'s)  note  for  the  amount,  and  to  secure  E. 
plaintiff  assigned  to  him  a  note  and  mortgage  of  M.  for  $2,000,  with  an 
agreement  that  the  latter  should  be  re-transferred  to  plaintiff  upon  the  pay- 
ment by  him  to  E.  of  the  amount  of  his  (E.'s)  note  to  V.  Subsequently,  E. 
died,  having  in  his  hands  at  the  time  $1,400  belonging  to  M.,  and  received  by 
E.  as  rents  and  profits  of  a  certain  ditch  of  which  he  and  M.  were  joint  owners. 
Defendants  were  appointed  administrators  of  E.  and  received  the  $1,400  as 
assets  of  deceased,  and  afterwards  fh>m  the  funds  of  the  estate  paid  the  six 
hundred  and  seventy-one  dollar  note  to  V.  The  action  is  brought  to  compel 
defendants  to  re-deliver  to  plaintiff  the  $2,000  note  and  mortgage,  he  claiming 
that  the  transaction  above  stated  amounted  to  a  payment  by  him  of  the  debt 
for  which  they  had  been  pledged  as  security :  hdd,  that  the  facts  did  not 
show  a  payment  of  E.'s  note  to  V.  by  plaintiff;  that  they  only  established 
that  there  was  a  balance  due  to  M.  fit>m  the  estate  of  E.,  and  that  plaintiff 
was  not  authorized  in  this  action  to  avail  himself  of  such  counter  claim  of  M. 
against  the  estate  as  a  payment  on  behalf  of  M.  &  T.     Cook  v.  Davis,  157. 

2.  An  assignee  of  a  judgment,  although  a  purchaser  for  a  valuable  consideration 
and  without  notice,  takes  subject  to  a  right  of  set-off  against  the  judgment 
existing  at  &ie  time  of  the  assignment.    Porter  and  Alien  v.  lAscom,  430. 

8.  Where  in  the  same  action  two  judgments  were  entered,  one  for  the  plaintiff  for 
a  certain  sum  and  one  for  the  defendant  for  a  less  sum :  hddj  that  defendant 
had  a  right  to  set  off  his  judgment  pro  tanto  against  that  of  the  plaintiff,  and 
that  this  right  could  not  be  defeated  by  any  assignment  by  plaintiff  of  his 
judgment  before  application  for  the  setoff.    Id, 
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4.  Where  a  judgment,  against  which  a  right  to  set  off  another  judgment  rendered 
in  the  same  action  exists,  is  assigned,  the  assignee  may  be  brought  into  the 
Court  upon  a  proceeding  by  petition  and  motion,  and  will  be  bound  by  an 
order  made  therein  directing  a  set-off.    Id. 

5.  A  judgment  in  favor  of  a  defendant  for  costs  based  upon  a  finding  of  one  of 
several  issues  in  his  favor  by  the  jury,  even  if  erroneous,  is  not  void.  While 
unreversed  it  is  to  be  treated,  for  the  purpose  of  set-off,  as  a  valid  judgment. 
Id. 

SOLE  TRADER. 

1 .  Real  estate  conveyed  to  the  wife  during  coverture  by  a  conveyance  in  the  osiul 
form  of  a  deed  of  bargain  and  sale,  is,  prima  facie,  the  common  property  of 
herself  and  husband.  If  the  wife  claims  property  thus  conveyed  to  be  her 
separate  property,  the  burden  of  proof  is  on  her  to  show  the  fact.  Adaau  r. 
&iowlton,  283. 

2.  Ck>mmunity  property  is  liable  for  the  debts  of  the  husband.    Id. 

3.  A  declaration  of  a  married  woman,  under  the  Sole  Trader  Act,  most  state :  laty 
that  she  intends  to  carry  on  some  certain  business — specifically  describing  it ; 
2d,  that  she  intends  to  carry  on  such  business  in  her  own  name ;  and  3d,  on 
her  own  account.  These  three  facts  are  essential,  and  a  declaration  which 
omits  either  is  fifttally  defective,  and  will  not  entitle  the  declarant  to  the  privi- 
leges of  a  sole  trader.    Id. 

4.  A  declaration  in  the  following  form :  "  State  of  Califomia,  County  of  Nevada — 
H.  Adams,  resident  of  Nevada  City,  and  wife  of  P.  Adams,  hereby  dedaiet 
that  she  intends  to  carry  on  the  business  of  Restaurant  and  Hotel  Keying, 
accommodating  boarders  and  lodgers,  in  the  City  of  Nevada,  and  fkom  this 
date  will  be  individually  responsible,  in  her  own  name,  for  all  debts  contiBcted 
by  her  on  account  of  her  said  business ;  that  the  amount  of  money  invested  ia 
said  business  does  not  exceed  or  equal  five  thousand  dollars.  (Signed)  H. 
Adams,"  and  sworn  to  and  acknowledged,  is  insufficient,  and  will  not  sustain 
a  claim  of  the  declarant  to  hold,  as  a  sole  trader,  property  subsequently  con- 
veyed to  her  for  the  purposes  of  the  business  mentioned,  as  against  an 
execution  creditor  of  her  husband.  Id. 

5.  A  complaint,  in  an  action  to  recover  a  debt  from  a  married  woman,  which 
chaiges  that  she  is  a  sole  trader  under  the  statute  is  sufficient,  without  any 
averment  of  facts  showing  that  the  debt  was  contracted  in  the  particular  holi- 
ness which  she  had  declared  her  intention  to  carry  on.  Melcher  v.  KMeatd, 
622. 

6.  The  fkct  that  a  married  woman  is  a  sole  trader  and  contracts  a  debt,  raises  the 
presumption  that  the  debt  is  contracted  on  account  of  her  business  as  a  sole 
trader.    Id. 

STARE  DECISIS. 
SeePATBNT,  1,.2. 

STREETS. 
1.  P.  executed  to  the  City  of  San  Francisco  a  quitclaim  deed  of  certfun  strips  of 
land  to  be  used  as  public  highways,  under  the  name  of  "  Belle  Air  Place  "- 
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and  "Pfeiffer  Street,"  the  same  being  part  of  a  city  lot  occupied  by  himself 
and  wife  as  a  homestead.  Afterwards,  the  parcels  thus  sold  never  having  been 
opened  or  used  as  highways,  F.  and  wife  executed  a  mortgage  upon  their 
homestead,  describing  it  as  bounded  in  part  by  a  line  running  a  certain  course 
and  distance  "to  Belle  Air  Place,"  and  thence  a  certain  course  and  dis- 
tance "  to  Pfeitfer  Street."  The  mortgaged  premises  having  been  sold  under  a 
decree  of  foreclosure  in  an  action  to  which  the  husband  and  wife  were  parties, 
and  the  plaintiff  having  acquired  the  title  of  the  purchaser,  the  mortgagors 
commenced  to  erect  a  building  upon  the  spaces  designated  as  streets,  claiming 
that  the  same  remained  a  part  of  their  homestead  and  had  not  been  dedicated 
as  highways.  In  an  action  by  plaintiff  to  enjoin  this  work :  hdd^  that  as  to 
the  mortgagees  and  those  claiming  under  them,  the  mortgage  was  a  dedication 
of  the  streets  named  as  public  highways,  and  vested  in  them  a  right  of  way ; 
that  the  deed  to  the  city  might  be  referred  to,  to  show  the  width  of  these 
streets;  that  the  homestead  claim  was  barred  by  the  foreclosure  and  sale; 
and  that  the  right  of  way  passed  to  the  purchasers  as  an  appurtenance  of  the 
lot,  and  therefore  free  from  the  claim  of  homestead.    Kittle  v.  Pfeiffer,  484. 

2.  Injunction  is  the  proper  remedy  to  stay  a  threatened  injury  to  a  right  of  way. 
Id. 

3.  Where  land  is  described  in  a  conveyance  as  running  to  a  certain  street,  with- 
out other  qualifications,  the  fee  passes  to  the  center  of  the  street.    Id. 

4.  Where  lots  are  sold  as  ftonting  on  or  bounded  by  a  certain  space  designated  in 
the  conveyance  as  a  street,  the  use  of  such  space  as  a  street  passes  as  appur- 
tenant to  the  grant  and  vests  in  the  grantee  in  common  with  the  public  the 
right  of  way  over  the  same.    Id. 

SAN  FRANCISCO. 

1.  East  Street,  San  Francisco,  extends  from  Folsom  to  Market  Street,  the  latter 
and  not  Jackson  Street  being  its  northern  terminus.  People  ex  rd.  Burr  v. 
Dana,  11. 

2.  It  is  a  cardinal  rule  of  interpretation  that  a  statute  must  be  construed  with 
reference  to  the  objects  intended  to  be  accomplished  by  it.    Id. 

5.  The  object  of  the  Act  of  1851,  commonly  called  the  "  Water  Lot  Act,"  was  to 
provide  for  the  disposition  of  the  water  lot  property,  and  not  to  interfere  with 
the  location  of  streets ;  and  the  designation  therein  of  one  of  the  boundaries 
of  that  property  as  the  "  eastern  line  of  East  Street  to  its  point  of  intersec- 
tion with  the  northern  line  of  Jackson  Street,"  was  not  intended,  nor  did  it 
operate  to  extend  East  Street  northward  to  Jackson.    Id, 

4.  Jacobs  V.  Kruger  (19  Cal.  411)  affirmed.    Id. 

5.  Where  an  act  of  the  Legislature,  providing  for  the  disposition  of  State  prop- 
erty, exempted  from  its  provisions  that  portion  of  the  property  "  known  as 
the  Grovemment  Reservation,'/  except  as  to  certain  leasehold  estates  therein 
which  were  confirmed:  held,  that  whether  the  reservation  had  any  legal 
existence  or  not,  was  immaterial ;  all  that  was  known  by  that  name  being 
exempted  from  the  operation  of  the  act  except  as  to  the  leases  confirmed  by  it. 
Id, 
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6.  The  reservation  attempted  to  be  made  on  behalf  of  the  United  States  GoTem- 
ment  in  1847,  by  the  military  officers  then  exercising  authority  at  San  Fran- 
cisco, embraced  all  the  lots  lying  between  Montgomery  Street  on  the  west  and 
deep  water  on  the  east,  and  by  "  deep  water  "  was  meant  the  place  used  as  an 
anchorage  for  vessels,  the  intention  being  to  fix  the  eastern  boundary  at  some 
nndefined  point  in  the  bay  beyond  the  line  of  the  city  front.    Id. 

7.  Where  the  Legislature,  at  the  time  of  the  passage  of  ai^  act  conoeining  water 
lots  in  San  Francisco,  had  before  it  an  official  map  of  that  city  upon  which 
was  marked  a  selection  called  the  "  Goyemment  Beservation/'  to  which  map 
reference  was  made  in  the  act :  held,  that  the  map  must  be  regarded  as  a 
part  of  the  act,  and  that  the  Leg:islatnre,  in  speaking  of  the  reserration,  must 
be  presumed  to  have  intended  what  was  marked  on  the  map  as  such.    Id, 

8.  The  Street  Superintendent  of  San  Francisco,  under  the  Ck>n6olidation  Act,  has 
power  to  enlarge  the  time  for  completion  of  a  contract  for  street  improyements 
made  by  him,  and  if  any  property  owner  feels  aggrieved  by  such  action  he 
must  appeal  to  the  Board  of  Supervisors,  or  he  will  be  deemed  to  have  acqui- 
esced therein.     Cordin  v.  Seoanen,  546. 

9.  In  a  proceeding  for  the  improvement  of  streets  in  San  Francisco  by  contract, 
under  the  regulations  of  the  Ck>nsolidation  Act,  the  liability  of  the  real  owner 
is  not  released  or  aflfected  by  an  erroneous  assessment  of  the  tax  upon  hie 
property  to  another  person.    Id, 

10.  The  complaint  in  an  action  by  a  contractor  against  a  property  owner,  upon  a 
contract  for  improving  streets  in  San  Francisco  in  pursuance  of  the  provisions 
of  the  Consolidation  Act,  need  not  aver  any  special  demand  upon  the  defeod- 
ant  other  than  a  compliance  with  the  forty-ninth  section  of  the  act    Id, 

11.  Qmlin  v.  Seamen  {ante,  546),  to  the  effect  that  the  Superintendent  of  Streets  of 
San  Francisco  has  the  power  to  extend  the  time  for  completion  of  contracts 
for  the  improvement  of  streets  made  by  him,  affirmed.  Eouslon  v.  McKetma^ 
550. 

12.  The  plaintiff  in  November,  1860,  entered  into  a  contract  for  the  improvement  of 
streets  in  San  Francisco  under  the  law  of  1859,  which  provided  that  for  pay- 
ment an  assessment  should  be  levied  upon  the  adjacent  lots  in  proportion  to 
their  respective  values.  Before  the  completion  of  the  work  the  Amendatory 
Act  of  1861  was  passed,  providing  for  an  assessment  in  payment  of  such  con- 
tracts according  to  the  street  frontage  of  each  lot :  held,  that  the  provisions  of 
the  law  of  1859  respecting  the  mode  of  assessment  was  part  of  the  contract, 
and  that  the  assessment,  though  made  after  the  amendatory  act,  must  be  in 
the  mode  prescribed  by  the  old  law.    Id. 

18.  Under  the  Act  of  1859  the  Board  of  Supervisors  of  San  Frandsco  have  power 
to  provide  for  the  grading  of  all  located  streets,  whether  new  or  old,  and  as 
well  of  tiiose  lying  east  of  Larkin  Street  as  to  the  west  of  it.    Id. 
See  Jni>anNT,  1. 

TAXES. 
1.  Lands,  within  this  State,  belonging  to  the  United  States,  are,  both  by  the  pro- 
visions of  the  State  revenue  law,  and  by  the  terms  of  the  Act  of  CoDgrese 
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admitting  California  into  the  Union,  exempt  from  State  taxation.    People  t. 

mOTTtSOftf  73. 

2.  In  order  to  hold  improvements  npon  pnhlic  lands  liable  for  a  State  tax  the 
assessment  must  be  npon  the  improvements  eo  nomine  and  not  npon  the  land 
itself.    Id, 

3.  All  the  provisions  of  the  statutes  for  the  assessment  of  taxes,  and  for  the  sale 
of  property  for  their  non-payment  must,  in  their  substance,  be  strictly  pur- 
sued, in  order  that  a  title  acquired  at  such  a  sale  shall  be  valid.  Rusadl  v. 
ManUf  131. 

4.  Whenever  a  tax  title  is  specially  set  forth  in  a  pleading,  it  is  necessary  that 
every  fact  should  be  averred  which  is  requisite  to  show  that  each  of  the  stat- 
utory provisions  has  been  complied  with.  This  necessity  is  not  obviated  by 
the  provisions  making  the  tax  deed  proof  of  certain  &cts.    Id, 

5.  In  pleading  a  tax  title,  it  is  necessary  to  aver  those  facts  which,  by  Sees.  18 
and  22  of  the  Revenue  Act  of  1857,  are  required  to  be  stated  in  the  tax  deed, 
/rf. 

6.  A  pleading,  setting  up  a  tax  title,  must  aver  distinctly  for  what  year  the  tax 
was  assessed,  and  failing  to  do  so,  is  demurrable.    Id, 

7.  It  will  not  be  inferred  that  a  tax  was  levied  for  a  certain  year,  from  an  aver- 
ment that  in  that  year  the  assessor  entered  the  levy  on  the  assessment  roll. 
Id, 

8.  Whether,  under  the  provisions  of  the  Revenue  Act  of  1857,  it  would  be  suiB- 
cient,  in  pleading  a  tax  title,  to  state  that  the  property  "  was  assessed,"  with- 
out stating  the  acts  done  to  constitute  the  assessment,  or  the  officer  by  whom, 
or  time  of  year  when  done — Query  f    Id, 

9.  The  constitutional  provision,  "that  taxation  shall  be  equal  and  uniform 
throughout  the  State,"  is  not  violated  by  a  Revenue  Act  exempting  ftom 
taxation  church  and  school  lands,  and  lands  of  the  United  States.  High  v. 
Shoemaker,  363. 

10.  The  omission  in  the  Revenue  Act  of  1857,  to  tax  all  the  lands  in  the  State, 
did  not  render  the  act  void  for  unconstitutionality.    Id, 

11.  The  provisions  of  Sec.  13  of  the  Revenue  Act  of  1857,  that  the  Tax  Ck>lleetor 
shall  add  to  the  tax  of  a  delinquent  five  per  cent,  and  enforce  the  collection 
of  the  same,  in  connection  with  the  tax,  by  sale  of  the  property,  is  consti- 
tutional, and  a  sale  made  in  pursuance  thereof  passes  a  valid  titie.    Id, 

12.  The  five  per  cent,  is  not  a  substitute  for  the  tax  or  a  penalty  for  its  non-pay- 
ment, but  one  of  the  means  prescribed  for  obtaining  the  tax  itself  by  ofiering 
an  inducement  to  pay  it  when  due.    Id, 

IS.  The  constitutional  provision  that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law,  is  not  applicable  to  proceedings  by  the  State  to 
obtain  from  citizens  their  proper  contributions  to  the  expenses  of  administer- 
ing the  Government.  Long-established  practice,  under  a  similar  provision  in 
other  Constitutions,  had  fixed  this  qualification  to  the  meaning  of  that  claoie 
at  the  time  our  Constitution  was  adopted.    Id, 
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14.  Under  the  Reyenae  Act  of  1857  the  assessment  of  lands  outside  of  a  citj  or 
incorporated  town  need  not  describe  the  land  by  metes  and  bounds.    Id. 

15.  A  description  of  land  in  an  assessment  roll  as  follows :  "Fonr  hundred  acrw 
of  land  situated  on  the  Volcano  and  Jackson  Road,  in  Township  No.  1,  of  the 
County  of  Amador  and  State  of  California^  and  commonly  known  as  the 
'New  York  Bancho:'"  hdd,  to  be  sufficient  under  the  Revenue  Act  of  1857. 
Id, 

16.  The  purchaser  of  property  in  San  Francisco  at  a  sale  for  the  taxes  of  1858 
18  not  entitled  to  an  injunction  restraining  a  sale  of  the  same  property  for  the 
unpaid  taxes  of  1857.     Cowdl  y.  Washburn,  519. 

17.  Under  the  Revenue  Law  of  1854,  the  lien  of  the  State  for  State  and  county 
taxes  attached  on  the  first  day  of  March  of  each  year,  and  continued  until  the 
tax  was  paid.  Neither  a  failure  by  the  officer  to  include  a  delinquent  tax  of 
one  year  With  the  tax  of  the  subsequent  year,  nor  a  sale  of  the  property  for 
the  taxes  of  the  succeeding  year  divested  the  lien  for  the  prior  tax.    Id, 

See  A88IBTA1VCE,  Wbit  of,  2 ;  San  Francisco,  9, 10, 12. 

TENANT  IN  COMMON. 
See  Assistance,  Wkit  of,  3. 

TRANSCRIPT. 
1.  Where  the  transcript  on  appeal  from,  an  order  denying  a  new  trial  contains  no 
statement,  settled  or  agreed  upon,  the  order  will  be  affirmed.  An  allegation 
embodied  in  the  transcript,  as  an  assignment  of  errors  by  the  appellant  that 
the  District  Judge  omitted  to  settle  a  statement  which  was  submitted  to  him, 
cannot  be  taken  as  a  substitute  for  a  statement,  nor  does  it  constitute  any 
reason  for  reversing  the  judgment.  Hoadley  v.  Crow,  265. 
See  Insolvbnct,  4;  Pleadings,  18. 

TRIAL. 
See  Limitations,  Statute  of,  1,  2. 

TRUST. 

1.  Where  one  person  pays  the  consideration  money  for  the  purchase  of  land  and 
the  conveyance  is  made  to  another,  the  latter  holds  the  title  in  trust  for  the 
person  paying  the  consideration.    BcufUs  v.  Baxter,  575. 

2.  The  fact  that  the  party  receiving  a  conveyance  of  land  verbally  agreed  at  the 
time  with  the  person  paying  the  consideration  that  the  former  should,  upon 
demand,  execute  a  conveyance  to  the  latter  of  the  premises,  does  not  make 
the  trust  express  as  distinguished  from  one  implied  by  law  from  the  act  of  the 
parties,  so  as  to  exclude  proof  of  it  by  parol  under  the  operation  of  the  Stat- 
ute of  Frauds.    Id,  * 

3.  Whether  the  sixth  section  of  the  Statute  of  Frauds  does  not  apply  alone  to 
the  sale  of  lands  as  between  grantor  and  grantee,  and  not  to  contracts  ibr  the 
purchase  of  land  by  one  person  for  the  benefit  of  another— Query.    Id. 
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4.  A  resalting  tnist  may  be  defeated  as  well  as  established  by  parol  evidence. 
Id, 

See  M0RTOA.OB,  2 ;  Fctblic  Lands,  3 ;  Deed,  23. 

VENUE. 

1.  The  principal  place  of  business  of  a  corporation  is  its  resuiieTice  within  the 
meaning  of  that  term  as  nsed  in  Sec.  20  of  the  Practice  Act,  fixing  the  place 
of  trial.    Jenkins  y.  The  CdUfomia  Stage  Co.,  537. 

2.  On  application  by  defendant  to  change  the  place  of  trial  on  the  ground  of  resi- 
dence, the  plaintiff  may  resist  by  showing  that  the  convenience  of  witnesses 
and  the  ends  of  justice  will  be  promoted  by  the  retention  of  the  cause,  and 
the  Court  may,  on  a  proper  showing  of  such  facts,  refuse  to  change  the  venue. 
2d, 

See  Mandamus,  2,  S ;  Ambhdmbnts,  4-6. 

VEBDICT. 
See  MiNiNO  Claims,  3,  4;  Witness,  1,  9. 

WILL. 
1.  Where  the  Probate  Court  acquires  jurisdiction  to  probate  a  will  by  the  pre- 
sentation to  it  of  a  proper  petition  for  that  purpose,  and  the  publication  of 
notice  of  time  of  proving  the  will,  and  afterwards  in  such  proceeding  admits 
the  will  to  probate,  its  determination  is  final,  except  upon  a  direct  proceeding 
by  appeal  or  otherwise  to  reverse  it,  and  cannot  be  questioned  collaterally.  In 
Matter  of  WUl  of  Warfidd,  51. 

5.  A  proceeding  by  petition  to  the  Probate  Court  to  obtain  an  order  that  a  former 
probate  of  a  will  therein  be  adjudged  void,  on  the  ground  of  want  of  jurisdic- 
tion, and  that  the  will  be  admitted  anew  to  probate,  is  not  a  direct  proceeding 
to  set  aside  the  former  probate,  but  a  collateral  proceeding,  in  which  such 
former  probate  can  only  be  attacked  for  want  of  jurisdiction,  and  not  for 
irregularity.    Id. 

3.  The  existence  and  contents  of  a  record  or  other  document  to  show  the  regu- 
larity of  legal  proceedings,  may,  if  the  original  be  lost  or  destroyed,  be 
shown  by  secondary  evidence,  the  same  as  of  any  other  lost  instrument.    Id. 

4.  Theexistence  of  a  petition  for  the  probate  of  a  will  which  is  not  on  file  may, 
after  the  lapse  of  several  years  be  inferred,  from  mention  thereof  in  the  minutes 
of  the  Probate  Court  and  reference  thereto  in  books  kept  by  the  Clerk  and 
papers  on  file,  and  oral  testimony  tending  to  prove,  but  not  positively  assert- 
ing the  fact.    Id. 

5.  Where  it  was  shown  that  a  petition,  since  lost  or  destroyed,  was  filed  in  the 
proper  Court,  the  object  of  which  was  to  procure  the  probate  of  a  will ;  that 
the  testator  was  dead  when  the  petition  was  presented,  and  resided  at  the  time 
of  his  death  in  the  county  where  the  alleged  probate  was  had ;  that  the  peti- 
tion was  drawn  by  lawyers  whose,  business  it  was  to  prepare  such  papers ;  that 
the  Court  assumed  jurisdiction ;  took  proof  of  the  execution  of  the  will ;  issued 
letters  testamentary,  and  ordered  and  approved  a  sale  of  real  estate  by  the 

47 
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executor :  held,  that  it  should  be  presumed,  after  the  lapse  of  eight  jeaxs, 
that  the  petition  contained  a  statement  of  the  necessary  jurisdictional  facts. 
Id. 

6.  A  failure  to  make  the  order  admitting  a  will  to  probate  on  the  day  specified 
in  the  notice,  or  to  fix,  by  adjournment  of  the  proceeding,  a  subsequent  day 
for  the  order,  is  a  mere  irregularity,  and  does  not  affect  the  jurisdiction.    Id, 

7.  It  is  not  necessary  to  the  validity  of  a  probate  that  a  formal  judgment  or 
decree,  that  the  will  is  admitted  to  probate  or  is  proved,  should  be  entered ;  a 
direct  statement  that  the  will  is  proved,  although  entered  in  the  minutes  as 
part  of  and  preliminary  to  an  order  directing  letters  to  issue,  is  sufficient    Id. 

8.  Courts  will  uphold  where  it  is  possible  a  contemporaneous  interpretation  of  a 
statute  under  which  interpretation  rights  of  property  have  for  many  years  been 
acquired.    Id. 

9.  The  omission  by  the  Probate  Court  of  San  Francisco  in  its  proceedings  in  pro- 
bating wills  previous  to  1855,  to  attach  to  the  will  and  file  with  it  for  record 
the  certificate  mentioned  in  fiec.  24  of  the  act  concerning  estates  of  deceased 
persons,  is  not  a  fatal  defect,  invalidating  the  probates  of  that  period.    Id. 

10.  A  judgment  admitting  a  will  to  probate,  made  upon  a  petition  stating  all  the 
necessary  facts,  and  after  the  publication  of  due  and  legal  notice  of  the  applica- 
tion for  probate,  is  conclusive  of  the  validity  of  the  will  when  called  in  ques- 
tion in  any  collateral  proceeding  or  action.    Rogers  v.  King,  71. 

11.  No  petition  is  required  as  the  foundation  of  a  proceeding  to  probate  a  will; 
a  petition  is  only  necessary  under  the  statute  where  the  executor  named 
therein  accepts  the  trust,  and  then  not  for  jurisdictional  purposes.  In  Matter 
of  Estate  of  Howard,  395. 

12.  The  jurisdiction  in  a  proceeding  to  probate  a  will  depends  upon  certain  fibcts 
which  the  Court,  on  reviewing  the  wUI,  must  inquire  into  and  determine ;  and 
the  mere  possession  of  the  will  vests  the  Court  with  all  the  authority  necessaij 
for  that  purpose.    Id. 

WITNESS. 

1.  A  notice,  under  Sec.  422  of  the  Practice  Act,  of  the  intention  of  a  party  to  be 
examined  as  a  witness  in  his  own  behalf,  need  not  state  each  particular  fact, 
or  all  the  evidence  in  full,  which  the  party  intends  to  state  in  his  testimony. 
It  is  sufficient  if  it  states  the  several  subjects,  or  each  particular  subject  mat- 
ter respecting  which  the  party  is  to  be  examined.    Bond  v.  Dom,  113. 

2.  Thus  in  an  action  for  the  diversion  of  water,  the  notice  for  plaintiffis  to  testify, 
stated  the  points  upon  which  they  would  be  examined  with  about  the  same 
definiteness  and  particularity  as  is  required  in  making  issues  in  a  pleading : 
hddf  that  the  notice  was  sufficient,  and  that  the  refusal  to  permit  the  pUdnt- 
ifis  to  be  examined  was  error,  for  which  a  new  trial  would  be  granted.    Id. 

3.  The  right  of  a  party  to  an  action  to  testify  therein  on  his  own  behalf  depends 
entirely  upon  the  statute.    ReddingUm  v.  WcUdon,  185. 

4.  Where  an  act  amending  the  laws  of  practice  is  passed  to  take  e£fect  at  some 
fatuTQ  time,  judicial  proceedings,  intermediate  between  the  passage  and  the 
time  of  taking  effect,  are  governed  by  the  old  law.    Id. 
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5.  The  Act  of  1861,  amending  Sec.  422  of  the  Practice  Act  so  as  to  permit  parties 
to  testify  on  their  own  behalf,  was  approved  May,  1861,  but  bj  a  general  law 
did  not  go  into  effect  until  sixty  days  after  its  passage.  In  an  action  tried  on 
the  thirteenth  day  of  July,  1861,  the  defendants  were  admitted  as  witnesses 
on  their  own  behalf,  in  accordance  with  the  provisions  of  the  amendment,  to 
which  plaintiffs  excepted :  held,  that  this  was  error,  for  which  a  judgment  in 
favor  of  defendants  must  be  reversed.    Jd. 

6.  Where,  on  appeal  from  a  judgment  in  favor  of  defendants,  error  is  disclosed  in 
the  admissions  on  the  trial  of  improper  evidence  in  defendantfi'  favor,  the 
judgment  will  be  reversed  and  a  new  trial  ordered  without  considering  whether 
or  not  the  plaintiff  proved  a  case  entitling  him  to  relief.    Id. 

7.  A  complaint  which  avers  substantially  that  the  defendant  was  at  a  certain  time 
indebted  to  the  plaintiff  in  a  certain  sum  for  professional  services  rendered  at 
the  special  instance  and  request  of  the  defendant,  is  sufficient  yvithout  stating 
in  terms  the  value  of  the  services  or  that  the  defendant  promised  to  pay.  Wil- 
kins  V.  Stidger,  231. 

8.  The  promise  to  pay  alleged  in  the  common  count  in  assumpsit,  was  a  mere 
conclusion  of  law  from  the  facts  stated,  and  need  not  be  averred  under  the 
new  code,  which  requires  only  the  facts  to  be  stated.    Id. 

9.  In  an  action  by  the  assignee  of  an  account,  unliquidated  demand,  or  thing  in 
action,  not  arising  out  of  express  contract,  the  assignor  cannot  be  made  com- 
petent as  a  witness  for  the  plaintiff  by  giving  the  notice  of  intention  to  testify 
provided  for  in  Sec.  422  of  the  Practice  Act  as  recently  amended.  The  clause 
in  the  latter  section  which  speaks  of  an  assignor  of  a  thing  in  action  or  con- 
tract, includes  only  such  persons  as  were  permitted  to  testify  under  the  pro- 
visions of  Sec.  4,  and  not  those  prohibited  by  it.  The  amendments  to  Sec. 
422  do  not  in  any  way  extend  the  right  of  examining  an  assignor.    Id. 

10.  A  party  to  an  action  is  not  bound  by,  or  held  to  admit  as  true,  statements 
made  by  his  witnesses  during  the  trial  of  a  cause,  because  he  does  not  deny 
or  contradict  them  at  the  time.  Id. 

11.  In  order  to  affect  a  person  by  conversations  or  declarations  made  in  his  pres- 
ence they  must  be  made  to  him  in  such  a  manner  as  requires  him  to  deny  or, 
by  his  acquiescence,  to  admit  them.    Id. 

12.  In  an  action  by  S.  against  a  stage  company  to  recover  damages  for  injuries  sus- 
tained by  the  upsetting  of  a  coach,  the  physician  of  S.  was  called  by  him  as  a 
witness  to  prove  the  value  of  his  professional  services  as  an  element  of  dam- 
ages. In  a  subsequent  action  brought  by  the  physician  against  S.,  to  recover 
for  his  services,  the  plaintiff  offered  proof  of  what  he  himself  had  testified  as 
to  their  value  upon  the  former  trial,  in  connection  with  the  fact  that  plaintiff 
was  present  and  heard  the  evidence  and  made  no  objection  to  its  correctness  : 
held,  that  the  evidence  was  inadmissible ;  that  S.  was  not  estopped  from  deny- 
ing the  truth  of  the  evidence  by  having  used  it  upon  the  former  trial,  for  the 
reason  that  plaintiff  had  not  been  thereby  influenced  to  do  any  act  to  his 
injury,  and  that  S.  was  not  bound  by  it,  as  an  admission,  for  the  reason  that 
under  the  circumstances  he  was  not  called  upon  to  admit  or  deny  its  truth.  Id. 

13.  Admissions  of  fact  by  counsel  in  one  action,  whether  made  during  the  hearing 
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of  the  evidence  or  upon  the  aignment,  are  not  admissible  in  evidence  against 
the  client  in  another  action.    Id. 

14.  The  doctrine  of  acquiescence  does  not  apply  to  proceedings  on  trials  of  contro- 
versies, because  it  is  not  the  right  or  duty  of  a  party  to  interrupt  the  order  of 
proceedings  in  such  cases  by  denials  or  contradictions,  and  his  silence  cannot, 
therefore,  under  such  circumstances,  be  deemed  an  admission.    Id. 

15.  The  complaint  charged  a  trespass  against  "C.  D.  Thompson  and  the  other 
owners  or  claimants  of  the  Paul  Thompson  Quartz  Lode."  Thompson  alone 
was  served  with  summons,  and  an  answer  was  filed  on  behalf  of  "  defendants/' 
without  naming  them.  One  Trainovitch  was  ofiered  as  a  witness  for  the 
defense,  and  stated  that  at  the  time  of  the  commencement  of  the  action  he 
owned  an  interest  in  the  Paul  Thompson  Lode  and  had  agreed  to  pay  his  pro- 
portion of  the  costs :  heldf  that  Tliompson  was  the  only  defendant  in  the 
action,  and  that  a  release  from  him  to  the  witness  rendered  the  latter  com- 
petent.   Real  dd  MmU  C.  G.  {r  S.  M.  Co.  v.  Thompmm,  542. 

1 6.  In  an  action  of  trespass  for  injury  to  a  quartz  lode,  when  T.  alone  was  made  a 
defendant,  and  by  his  answer  took  issue  upon  the  title,  an  owner  of  a  part  of 
the  same  lode  who  had  since  the  commencement  of  the  action  but  before  trial 
sold  his  interest  in  the  lode  for  a  price  contingent  on  the  validity  of  his  title 
thereto  :  heldf  to  have  no  interest  which  disqualified  him  as  a  witness  for  the 
defense,  as  it  does  not  appear  that  the  judgment  in  this  action  will  affect  or 
determine  the  title  to  the  part  thus  sold.    Id. 

17.  Error,  in  refusing  to  permit  a  witness  to  answer  a  proper  question,  becomes 
immaterial  by  the  introduction  of  the  same  matter  to  which  the  question 
was  pointed,  under  a  subsequent  interrogatory.    Id. 

18.  In  an  action  to  recover  the  price  of  personal  property  where  one  of  two  defend- 
ants makes  default  and  the  other  answers  denying  the  purchase,  the  defaulting 
defendant  is  not  a  competent  witness  for  the  plaintiff  to  show  that  his  co-de- 
fendant was  his  partner,  and  as  such  jointly  with  him  purchased  the  property. 
Fairchild  v.  Amsbaugk,  572. 

1 9.  The  finding  of  a  jury  upon  a  fact  which  they  are  so  peculiarly  fitted  to  decide 
as  the  genuineness  of  a  signature  to  a  conveyance,  will  rarely  if  ever  be  inter- 
fered with  on  the  ground  that  such  finding  is  not  warranted  by  the  evidence. 
Wright  v.  Carillo,  595. 

20.  A  witness  will  not  be  presumed  to  be  interested  because  he  is  shown  to  have 
executed  a  deed  to  the  party  calling  him  of  the  land  in  controversy,  where  the 
deed  itself  is  not  produced,  and  no  proof  is  made  as  to  the  covenants  which  it 
contained.  The  Court  will  not  presume  that  the  deed  contained  covenants  of 
warranty.    Id. 

21.  A  grantor  to  whom  his  grantee  still  owes  a  portion  of  tlie  purchase  money  may 
remove  his  interest  in  the  controversy  between  the  latter  and  a  tliird  pcrsion  as 
to  the  title  by  executing  to  the  grantee  a  tbrmal  release  of  all  claims  for  the 
balance  due.    Id. 

22.  The  decision  in  Peabody  v.  Phelps  (9  Cal.  213^,  to  the  effect  that  an  action  for  a 
false  and  fraudulent  representation  as  to  the  naked  fact  of  title  in  the  vendor 
of  real  cHtatc,  raiinot  lie  maintained  by  the  parrhaser  who  has  tokeo  poosca- 
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sion  of  the  premises  sold  under  a  oonreyance  with  express  corenants ;  and 
that  if  a  party  takes  a  conveyance  without  covenants,  he  has  no  remedy  in 
case  of  failure  of  title— commented  on  and  its  correctness  when  applied  to 
cases  of  fraud  questioned.    Id. 

23.  Under  Sec.  422  of  the  Practice  Act  as  amended  in  1861,  the  vendee  of  the 
defendant  and  vendor  of  the  plaintiff  is,  without  regard  to  his  interest,  ad- 
missible as  a  witness  for  the  plaintiff  upon  an  issue  as  to  the  genuineness  of 
the  defendant's  deed,  where  the  latter  has  been  examined  upon  that  question 
on  his  own  behalf.   Id, 

4 

24.  Where  plaintiff  claimed  title  through  a  deed  purporting  to  have  been  made  by 
the  defendant  to  H.  &  N.,  the  genuineness  of  which  was  denied  by  the  answer : 
ktddj  that  a  declaration  of  defendant  that  he  had  made  a  deed  of  the  land  to 
P.,  in  connection  with  proof  that  F.  had  received  no  deed,  and  had  negotiated 
respecting  the  purchase  with  N.  &  H.,  was  admissible  evidence  for  plaintiff 
as  a  circumstance  tending  to  show  that  the  defendant  had  actually  made  the 
deed  to  N.  &  H.,  and  was  probably  mistaken  as  to  the  grantee.    Id. 

25.  Hdd,  further,  that  declarations  made  by  defendant  to  H.  a  few  days  before  the 
date  of  the  deed,  were  admissible  on  the  same  grounds.    Id, 

26.  Upon  the  trial  of  an  issue  as  to  the  genuineness  of  a  deed,  the  Court  gave  the 
following  instructions  to  the  jury  :  "  If  there  is  a  reasonable  theory  consistent 
with  the  evidence  by  which  the  jury  can  find  in  favor  of  the  genuineness  of 
the  deed,  and  consistent  with  the  honesty  and  truthfulness  of  all  the  witnesses 
in  the  case,  it  is  the  duty  of  the  jury  to  adopt  that  theory  in  preference  to  one 
by  which  perjury  or  forgery  may  be  involved  on  the  part  of  a  portion  of  the 
witnesses  :'*  held,  that  there  was  no  error  in  giving  this  instruction.    Id, 

27.  Where,  upon  the  trial,  the  genuineness  of  a  signature  is  put  in  issue  and  made 
the  subject  of  proof,  a  new  trial  will  not  be  granted  on  account  of  the  dis- 
covery of  new  evidence  tending  to  prove  the  signature  a  forgery.    Id. 

See  Depositiok,  3,  4 ;  Justices  of  the  Peace,  3-5 ;  Cbimbs  and  Punish- 
ments, 4,  5;  Appeal,  11,  12. 

WORK  AND  LABOR. 

1.  The  presumption  that  the  person  enjoying  the  benefit  of  services  rendered  is 
bound  to  pay  therefor  what  they  are  reasonably  worth,  may  be  rebutted  by 
proof  of  a  special  agreement  to  pay  a  fixed  amount,  or  in  a  particular  manner, 
or  by  proof  that  the  services  were  intended  to  be  gratuitous.  Moulin  v.  Colum- 
bet,  508. 

2.  In  an  action  for  personal  services,  defendants  asked  an  instruction  to  the  effect 
that  if  the  plaintiff  served  the  defendant  upon  an  understanding  that  he  was 
to  liavc  only  his  living — ^board,  washing,  lodging,  etc. — ^as  a  compensation, 
and  that  he  had  received  tliese,  then  defendant  should  recover,  which  instruc- 
tion the  Court  refused  :  heldy  that  the  instruction  was  proper,  and  that  for  tlie 
error  in  refusing  it  the  judgment  for  plaintiff  must  be  reversed.    Id. 

3.  The  president  of  a  corporation,  who  is  also  a  stockholder,  is,  in  the  absence 
of  any  usage  of  the  company  to  the  contrary,  entitled  to  compensation  for 
his  services  as  president.    If  the  rate  is  not  fixed  by  special  contract,  he  is 
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entitled  to  what  his  services  are  reasonably  worth.    BoAorovtgh  v.  The  Shasta 
River  Canal  Co.,  556. 

4.  An  understanding,  not  amounting  to  an  agreement,  between  a  corporation  and 
its  president  that  he  should  receive  pay  for  his  services  is  competent  evidence 
to  rebut  any  presumption  that  he  was  serving  gratuitously.    Id. 

5.  The  plaintiff  acted  for  two  yearly  terms  as  president  of  the  defendant,  a  corpo* 
ration,  with  an  understanding  that  he  should  be  paid,  but  without  any  agree- 
n^ent  to  that  efiect,  or  as  to  the  amount  of  compensation.  Having  been 
reelected,  the  trustees  on  the  same  day  made  an  order  as  follows :  "  Ordered, 
that  the  compensation  of  the  President  of  the  Board  of  Trustees  be  estab- 
lished at  fifty  dollars  per  month ;"  and  plaintiff  continued  to  serve  for  two 
years  longer  :  held,  that  the  order  was  an  agreement  by  the  corporation  to  paj 
for  plaintiff's  past,  as  well  as  future  services,  at  the  rate  of  fifty  dollars  per 
month  :  held,  further,  that  the  order  above  mentioned  was  a  contract  in  writ- 
ing, within  the  meaning  of  the  Statute  of  Limitations,  to  pay  for  plaintiff's 
past  services,  and  that  his  demand  therefor  would  not  be  bound  by  the  stat- 
ute until  the  expiration  of  four  years  from  the  date  of  the  order.    Id. 

6.  Where  an  officer  of  a  corporation  is  elected  for  a  term  of  one  year,  with  a  com- 
pensation at  a  certain  sum  per  month,  the  Statute  of  Limitations  does  not 
begin  to  run  against  any  portion  of  his  claim  for  salary  until  the  end  of  the 
year.    Id. 
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